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SUBJECT:  Supplement to the Class Deviation From the Federal Acquisition
Regulation (FAR) Regarding Requirements for Nonavailability Determinations
Under the Buy American Statute

The content of CAAC Letter 2022-01, with the exception of its Attachment, remains effective and
unchanged by this Supplement. This supplement revises and supersedes only the Attachment to
CAAC Letter 2022-01.

CAAC Letter 2022-01 was issued to serve as consultation in accordance with FAR 1.404,
authorizing agencies to issue a class deviation to implement the Memorandum titled “Improving
the Transparency of Made in America Waivers,” dated October 26, 2021, by the Made in America
Office (MIAO) within the Office of Management and Budget (OMB) and the Office of Federal
Procurement Policy (OFPP). The memorandum issued jointly by the MIAO and OFPP (MIAO
memao) provides specific guidance to agencies on the use of a new dedicated portal
(MadeinAmerica.gov) with regards to nonavailability waivers under the Buy American statute. In
accordance with the system process in place at the time, the class deviation specified that
contracting officers would report waivers in the portal by going through SAM.gov.

Since the issuance of CAAC Letter 2022-01, FAR Case 2021-008, Amendments to the FAR Buy
American Act Requirements, was issued as a final rule and became effective on October 25,
2022. FAR Case 2020-014, United States-Mexico-Canada Agreement, was also issued as a final
rule and became effective on December 30, 2022. Both FAR Case 2021-008 and FAR Case
2020-014 changed FAR Part 25, including some of the areas that were covered by CAAC Letter
2022-01.

In addition, in November 2022 the system process for submitting nonavailability waivers changed
so that contracting officers now report directly at MadeinAmerica.gov, instead of going through
SAM.gov.

U.S. General Services Administration
1800 F Street N.W.

Washington, DC 20405

Wwww.gsa.gov


https://www.madeinamerica.gov/

As a result of these two occurrences, the deviated FAR Text contained in the Attachment to
CAAC Letter 2022-01 needs to be updated for accuracy and currency. The attached deviated
FAR Text to this Supplement supersedes the Attachment to CAAC Letter 2022-01.

Agencies are reminded that FAR 1.404 requires agencies to furnish a copy of each approved
class deviation to the GSA Regulatory Secretariat. Agencies must email the deviation to

GSARegSec@gsa.gov. Please include whether or not the document can be posted on
Acquisition.gov.

If you have any questions or require additional information about this Supplement, please contact
Ms. Mahruba Uddowla on (703) 605-2868 or at mahruba.uddowla@gsa.gov.

Attachment



ATTACHMENT - Deviation to FAR Text

Baseline is FAC 2023-01, effective December 30, 2022.
Changes to baseline shown as [bolded, bracketed additions] and struekthrough-deletions.
FAR text unchanged shown as asterisks.

PART 25—FOREIGN ACQUISITION

*x X x K* %

Subpart 25.1-Buy American—Supplies

* x x Kx %

25.103 Exceptions.

When one of the following exceptions applies, the contracting officer
may acquire a foreign end product without regard to the restrictions of

the Buy American statute:

*x kK kX K* %

(b) Nonavailability. The Buy American statute does not apply with
respect to articles, materials, or supplies if articles, materials, or
supplies of the class or kind to be acquired, either as end items or
components, are not mined, produced, or manufactured in the United
States in sufficient and reasonably available commercial quantities and

of a satisfactory quality.
(1) Class [nonavailability] determinations. * * * * %
(2) Individual [nonavailability waiver] determinations.

(1) The head of the contracting activity [shall first] maymake a
determination that an article, material, or supply is not mined,
produced, or manufactured in the United States in sufficient and
reasonably available commercial quantities of a satisfactory quality]
(i.e., individual nonavailability waiver determinations) in accordance
with agency procedures. Prior to award, the agency shall comply with the
procedures in paragraph (b) (2) (iii) of this section]. A determination is
not required before January 1, 2030, if there is an offer for a foreign
end product that exceeds 55 percent domestic content (see 25.106(b) (2)
and 25.106(c) (2)) .



(ii) If the contracting officer considers that the nonavailability of an
article is likely to affect future acquisitions, the contracting officer
may submit a copy of the determination and supporting documentation to

the appropriate council identified in 1.201-1, in accordance with agency

procedures, for possible addition to the list in 25.104.

[ (11ii) Pursuant to the policy in OMB Memorandum “Improving the
Transparency of Made in America Waivers,” dated October 26, 2021,
contracting officers shall post a proposed individual nonavailability
waiver determination to MadeinAmerica.gov for review, unless an
exception applies. The contracting officer shall not make an award until
the contracting officer has received confirmation that the Office of
Management and Budget’s Made in America Office (MIAO) has completed its
review of the proposed nonavailability waiver determination; MIAO has
waived the requirement for a review; or an exception to posting the
proposed nonavailability waiver determination applies. The agency shall

make the final determination on whether to grant a waiver.

(A) Contracting officers shall post a proposed individual
nonavailability waiver determination to MadeinAmerica.gov by inputting
the required information into a digital waiver. The digital waiver
requires the standardized nonavailability waiver determination
information listed in the Attachment to Office of Management and Budget
(OMB) Memorandum M-21-26, dated June 11, 2021 and additional
information, such as the proposed duration of the nonavailability waiver
determination and whether the waiver determination is for an indefinite-
delivery type contract (i.e., a “multi-procurement waiver” in the
digital form) or for a contract that is not an indefinite-delivery type

contract (i.e., an “individual waiver” in the digital form).

(B) Unless waived, all proposed nonavailability waiver determination
information posted using the digital waiver will be reviewed by MIAO.
Certain information from the nonavailability waiver determination will

be available to the public at MadeinAmerica.gov immediately upon posting



the proposed waiver and prior to review by MIAO. The digital waiver

identifies for the contracting officer those fields that will be made
public and those fields that are for government use only (not public).
Contracting officers shall not enter source selection information (see
2.101 and 3.104) in any field. Contracting officers must not enter in

the public fields any information that cannot be made public.

(C) MIAO plans to complete the majority of nonavailability waiver

determination reviews within 3-7 business days, but not more than 15
business days from submission to OMB. Waivers involving certain small
dollar transactions (e.g., over the micro-purchase threshold but less
than $25,000), will generally be reviewed by MIAO rapidly but waivers
for larger and more complex acquisitions, or waivers implicating

critical supply chains, may take the full 15 business days. Contracting

officers should consider the timeframes above for acquisition planning.

(D) Contracting officers are not required to post proposed individual
nonavailability waiver determinations to MadeinAmerica.gov prior to

waiver determination issuance when-

(1) The acquisition is conducted under reduced competition due to
urgency (see FAR 6.302-2 and 13.106-1(b)) or where the agency is
obligated by law to act more quickly than the review procedures
established in this section allow. In these instances, contracting
officers shall report such waivers using information found in the

digital waiver portal within 30 days of award. MIAO will make

relevant information available to the public on MadeinAmerica.gov but

will not make a determination on such waivers; or

(2) The acquisition is for products that have been determined to be

nonavailable on a class basis and are listed in 25.104.]
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Subpart 25.2 - Buy American-Construction Materials

*x kX kX K* %

25.202 Exceptions.

(a) When one of the following exceptions applies, the contracting
officer may allow the contractor to acquire foreign construction
materials without regard to the restrictions of the Buy American

statute:
(l)***

(2) Nonavailability. The head of the contracting activity may determine
that a particular construction material is not mined, produced, or
manufactured in the United States in sufficient and reasonably available
commercial quantities of a satisfactory quality. The [nonavailability
waiver] determinations of the articles listed at 25.104 (a) and the
procedures at 25.103(b)4+)> also apply if any of those articles are
acquired as construction materials. A determination is not required
before January 1, 2030, if there is an offer for a foreign construction
material that exceeds 55 percent domestic content (see 25.204 (b) (1) (ii)

and 25.204 (b) (2) (i1)) .

*x kX Kk Kk %

Subpart 25.5 - Evaluating Foreign Offers-Supply Contracts

*x kX kX Kk %



25.502 Application.

(b) For acquisitions covered by the WTO GPA (see subpart 25.4)-

(2) *x x  %x

(3) If there were no offers of U.S.-made or designated country end
products, make a nonavailability [waiver] determination (see [procedures

at] 25.103 (b)42r) and award on the low offer (see 25.403(c)).

(c) For acguisitions not covered by the WTO GPA, but subject to the Buy
American statute (an FTA or the Israeli Trade Act also may apply), the

following applies:

(1) If the low offer is a domestic offer or an eligible offer under an

FTA or the Israeli Trade Act, award on that offer.

(2) If the low offer is a noneligible offer and there were no domestic

offers (see [procedures at] 25.103(b)+3)>), award on the low offer. * * *

*x X X Kx %

Subpart 25.11 - Solicitation Provisions and Contract Clauses

25.1101 Acquisition of supplies.

The following provisions and clauses apply to the acquisition of
supplies and the acquisition of services involving the furnishing of

supplies.

(a) (1) (1) Insert the clause at 52.225-1, Buy American-Supplies, in
solicitations and contracts with a value exceeding the micro-purchase

threshold but not exceeding $50,000; and in solicitations and contracts



with a value exceeding $50,000, if none of the clauses prescribed in

paragraphs (b) and (c) of this section apply, except if-

(A) The solicitation is restricted to domestic end products in

accordance with subpart 6.3;

(B) The acquisition is for supplies for use within the United
States and an exception to the Buy American statute applies (e.g.,
reRavaTtabi+i+Eyy public interest, or information technology that is a
commercial item) [, other than individual nonavailability waiver

determinations (see 25.103(b) (2))]; or

(C) The acguisition is for supplies for use outside the United

States.

*x kK kX K* %
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