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COMMERCIAL ITEMS

12.207

Subpart 12.2—Special Requirementsfor the
Acquisition of Commercial Items

12.201 General.

Public Law 103-355 establishes special requirements for
the acquisition of commercial itemsintended to more closely
resembl e those customarily used in the commercial market-
place. This subpart identifies those specia requirements as
well as other considerations necessary for proper planning,
solicitation, evaluation and award of contracts for commer-
cial items.

12.202 Market research and description of agency need.

(a) Market research (see 10.001) is an essential element of
building an effective strategy for the acquisition of commer-
cial items and establishes the foundation for the agency
description of need (see Part 11), the solicitation, and result-
ing contract.

(b) The description of agency need must contain suffi-
cient detail for potential offerors of commercia items to
know which commercial products or services may be suit-
able. Generally, for acquisitions in excess of the simplified
acquisition threshold, an agency's statement of need for a
commercial item will describe the type of product or service
to be acquired and explain how the agency intends to use the
product or service in terms of function to be performed, per-
formance requirement or essential physical characteristics.
Describing the agency's needs in these terms allows offerors
to propose methods that will best meet the needs of the Gov-
ernment.

(c) Follow the procedures in Subpart 11.2 regarding the
identification and availability of specifications, standards
and commercial item descriptions.

(d) Requirements documents for electronic and informa-
tion technology must comply with the applicable accessibil-
ity standards issued by the Architectural and Transportation
Barriers Compliance Board at 36 CFR part 1194 (see Sub-
part 39.2).

12.203
award.

Contracting officers shall use the policies unique to the
acquisition of commercia items prescribed in this part in
conjunction with the policies and procedures for solicitation,
evaluation and award prescribed in Part 13, Simplified
Acquisition Procedures; Part 14, Sealed Bidding; or Part 15,
Contracting by Negotiation, as appropriate for the particular
acquisition. The contracting officer may use the streamlined
procedure for soliciting offers for commercia items pre-
scribed in 12.603. For acquisitions of commercial items
exceeding the simplified acquisition threshold but not
exceeding $5,000,000, including options, contracting activi-

Procedures for solicitation, evaluation, and

ties shall employ the simplified procedures authorized by
Subpart 13.5 to the maximum extent practicable.

12.204 Solicitation/contract form.

(a) The contracting officer shall use the Standard Form
1449, Solicitation/Contract/Order for Commercial Items, if
(1) the acquisition is expected to exceed the simplified
acquisition threshold; (2) a paper solicitation or contract is
being issued; and (3) procedures at 12.603 are not being
used. Use of the SF 1449 is nonmandatory but encouraged
for commercia acquisitions not exceeding the simplified
acquisition threshold.

(b) Consistent with the requirements at 5.203(a) and (h),
the contracting officer may allow fewer than 15 days before
issuance of the solicitation.

12.205 Offers.

(a) Where technical information is necessary for evalua-
tion of offers, agencies should, as part of market research,
review existing product literature generally available in the
industry to determine its adequacy for purposes of evalua-
tion. If adequate, contracting officers shall request existing
product literature from offerors of commercial itemsin lieu
of unique technical proposals.

(b) Contracting officers should allow offerors to propose
more than one product that will meet a Government need in
response to solicitations for commercial items. The contract-
ing officer shall evaluate each product as a separate offer.

(c) Consistent with the requirements at 5.203(b), the con-
tracting officer may allow fewer than 30 days response time
for receipt of offersfor commercial items, unless the acquisi-
tion is subject to NAFTA or the Trade Agreements Act (see
5.203(h)).

12.206 Use of past performance.

Past performance should be an important element of
every evaluation and contract award for commercial items.
Contracting officers should consider past performance data
from a wide variety of sources both inside and outside the
Federal Government in accordance with the policiesand pro-
cedures contained in Subpart 9.1, 13.106, or Subpart 15.3, as
applicable.

12.207 Contract type.

Agencies shall use firm-fixed-price contracts or fixed-
price contracts with economic price adjustment for the
acquisition of commercial items. Indefinite-delivery
contracts (see Subpart 16.5) may be used where the prices
are established based on a firm-fixed-price or fixed-price
with economic price adjustment. Use of any other contract
type to acquire commercial items is prohibited. These
contract types may be used in conjunction with an award fee
and performance or delivery incentives when the award fee

12.2-1
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or incentive is based solely on factors other than cost (see
16.202-1 and 16.203-1).

12.208 Contract quality assurance.

Contracts for commercia items shall rely on contractors
existing quality assurance systems as a substitute for Gov-
ernment inspection and testing before tender for acceptance
unless customary market practices for the commercial item
being acquired include in-process inspection. Any in-process
inspection by the Government shall be conducted in a man-
ner consistent with commercial practice.

12.209 Determination of price reasonableness.

While the contracting officer must establish price reason-
ableness in accordance with 13.106-3, 14.408-2, or Subpart
15.4, as applicable, the contracting officer should be aware
of customary commercial terms and conditions when pricing
commercial items. Commercia item prices are affected by
factors that include, but are not limited to, speed of delivery,
length and extent of warranty, limitations of seller'sliability,
guantities ordered, length of the performance period, and
specific performance requirements. The contracting officer
must ensure that contract terms, conditions, and prices are
commensurate with the Government's need.

12.210 Contract financing.

Customary market practice for some commercial items
may include buyer contract financing. The contracting
officer may offer Government financing in accordance with
the policies and procedures in Part 32.

12.211 Technical data.

Except as provided by agency-specific statutes, the Gov-
ernment shall acquire only the technical data and the rights
in that data customarily provided to the public with a com-
mercial item or process. The contracting officer shall pre-
sume that data delivered under a contract for commercial
items was devel oped exclusively at private expense. When a
contract for commercial items requires the delivery of tech-
nical data, the contracting officer shal include appropriate
provisions and clauses delineating the rights in the technical
data in addenda to the solicitation and contract (see Part 27
or agency FAR supplements).

12.212 Computer software.

(&) Commercial computer software or commercial com-
puter software documentation shall be acquired under

12.2-2

licenses customarily provided to the public to the extent such
licenses are consistent with Federal law and otherwise sat-
isfy the Government’s needs. Generally, offerors and con-
tractors shall not be required to—

(1) Furnish technical information related to commer-
cial computer software or commercial computer software
documentation that is not customarily provided to the public;
or

(2) Relinquish to, or otherwise provide, the Govern-
ment rights to use, modify, reproduce, release, perform, dis-
play, or disclose commercial computer software or
commercial computer software documentation except as
mutually agreed to by the parties.

(b) With regard to commercial computer software and
commercial computer software documentation, the Govern-
ment shall have only those rights specified in the license
contained in any addendum to the contract.

12.213 Other commercial practices.

It is a common practice in the commercial marketplace
for both the buyer and seller to propose terms and conditions
written from their particular perspectives. The terms and
conditions prescribed in this part seek to balance the interests
of both the buyer and seller. These terms and conditions are
generally appropriate for use in awide range of acquisitions.
However, market research may indicate other commercial
practices that are appropriate for the acquisition of the partic-
ular item. These practices should be considered for incorpo-
ration into the solicitation and contract if the contracting
officer determines them appropriate in concluding a business
arrangement satisfactory to both parties and not otherwise
precluded by law or Executive order.

12.214 Cost Accounting Standards.

Cost Accounting Standards (CAS) do not apply to
contracts and subcontracts for the acquisition of commercial
items when these contracts and subcontracts are firm-fixed-
price or fixed-price with economic price adjustment
(provided that the price adjustment is not based on actua
costsincurred). See 30.201-1 for CAS applicahility to fixed-
price with economic price adjustment contracts and
subcontracts for commercial items when the price
adjustment is based on actual costs incurred. When CAS
applies, the contracting officer shall insert the appropriate
provisions and clauses as prescribed in 30.201.
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COMMERCIAL ITEMS

12.504

Subpart 12.5—Applicability of Certain Lawsto
the Acquisition of Commercial Items

12.500 Scope of subpart.

As required by Section 34 of the Office of Federal Pro-
curement Policy Act (41 U.S.C. 430), this subpart lists provi-
sions of laws that are not applicable to contracts for the
acquisition of commercial items, or are not applicable to
subcontracts, at any tier, for the acquisition of a commercial
item. This subpart also lists provisions of law that have been
amended to eliminate or modify their applicability to either
contracts or subcontracts for the acquisition of commercial
items.

12,501 Applicability.

(a) This subpart applies to any contract or subcontract at
any tier for the acquisition of commercial items.

(b) Nothing in this subpart shall be construed to authorize
the waiver of any provision of law with respect to any sub-
contract if the prime contractor is reselling or distributing
commercial items of another contractor without adding
value. This limitation is intended to preclude establishment
of unusual contractual arrangements solely for the purpose
of Government sales.

(c) For purposes of this subpart, contractors awarded sub-
contracts under Subpart 19.8, Contracting with the Small
Business Administration (the 8(a) Program), shall be consid-
ered prime contractors.

12.502 Procedures.

(8) The FAR prescription for the provision or clause for
each of the laws listed in 12.503 has been revised in the
appropriate part to reflect its proper application to prime
contracts for the acquisition of commercial items.

(b) For subcontracts for the acquisition of commercial
items or commercial components, the clauses at 52.212-5,
Contract Terms and Conditions Required to Implement Stat-
utes or Executive Orders—Commercial Items, and 52.244-6,
Subcontracts for Commercid Items and Commercial Com-
ponents, reflect the applicability of the laws listed in 12.504
by identifying the only provisions and clauses that are
required to be included in a subcontract at any tier for the
acquisition of commercial items or commercial components.

12.503 Applicability of certain laws to Executive agency
contractsfor the acquisition of commercial items.
(&) The following laws are not applicable to Executive
agency contracts for the acquisition of commercial items:;
(1) 41 U.S.C. 43, Walsh-Healey Act (see Subpart
22.6).
(2) 41 U.S.C. 254(a) and 10 U.S.C. 2306(b), Contin-
gent Fees (see 3.404).

(3) 41 U.S.C. 416(8)(6), Minimum Response Time for
Offers under Office of Federal Procurement Policy Act (see
5.203).

(4) 41 U.S.C. 701, et seq., Drug-Free Workplace Act
of 1988 (see 23.501).

(5) 31 U.S.C. 1354(a), Limitation on use of appropri-
ated funds for contracts with entities not meeting veterans
employment reporting requirements (see 22.1302).

(b) Certain requirements of the following laws are not
applicable to executive agency contracts for the acquisition
of commercia items:

(1) 40 U.S.C. 327 et seg., Requirement for a certificate
and clause under the Contract Work Hours and Safety Stan-
dards Act (see 22.305).

(2) 41 U.S.C. 57(a) and (b), and 58, Requirement for a
clause and certain other requirements related to the Anti-
Kickback Act of 1986 (see 3.502).

(3) 49 U.S.C. 40118, Requirement for a clause under
the Fly American provisions (see 47.405).

(c) The applicability of the following laws have been
modified in regards to Executive agency contracts for the
acquisition of commercial items:

(1) 41 U.S.C. 253g and 10 U.S.C. 2402, Prohibition on
Limiting Subcontractor Direct Salesto the United States (see
3.503).

(2) 41 U.S.C. 254(d) and 10 U.S.C. 2306a, Truth in
Negotiations Act (see 15.403).

(3) 41 U.S.C. 422, Cost Accounting Standards (48
CFR chapter 99) (see 12.214).

12.504 Applicability of certain laws to subcontracts for
the acquisition of commercial items.

(a) The following laws are not applicable to subcontracts
at any tier for the acquisition of commercia items or com-
mercial components at any tier:

(1) 10 U.S.C. 2631, Transportation of Supplies by Sea
(except for the types of subcontracts listed at 47.504(d)).

(2) 15 U.S.C. 644(d), Requirements relative to labor
surplus areas under the Small Business Act (see Subpart
19.2).

(3) 31 U.S.C. 1352, Limitation on Payments to Influ- |
ence Certain Federal Transactions (see Subpart 3.8).

(4) 41 U.SC. 43, Walsh-Healey Act (see Subpart |
22.6).

(5) 41 U.S.C. 253d, Validation of Proprietary Data |
Restrictions (see Subpart 27.4).

(6) 41 U.S.C. 254(a) and 10 U.S.C. 2306(b), Contin- |
gent Fees (see Subpart 3.4).

(7) 41 U.S.C. 254d(c) and 10 U.S.C. 2313(c), Exami- |
nation of Records of Contractor, when a subcontractor is not
required to provide cost or pricing data (see 15.209(b)).

1251
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(8) 41 U.S.C. 416(8)(6), Minimum Response Time for
Offers under Office of Federal Procurement Policy Act (see
Subpart 5.2).

(9) 41 U.S.C. 4184, Rightsin Technical Data (see Sub-
part 27.4).

(10) 41 U.S.C. 701, et seq., Drug-Free Workplace Act
of 1988 (see Subpart 23.5).

(12) 46 U.S.C. Appx 1241(b), Transportation in Amer-
ican Vessels of Government Personnel and Certain Cargo
(see Subpart 47.5) (except for the types of subcontracts listed
at 47.504(d)).

(12) 49 U.S.C. 40118, Fly American provisions (see
Subpart 47.4).

(b) The requirements for a certificate and clause under the
Contract Work Hours and Safety Standards Act, 40 U.S.C.

12.5-2

327, et seq., (see Subpart 22.3) are not applicable to subcon-
tracts at any tier for the acquisition of commercial items or
commercial components.

(c) The applicahility of the following laws has been mod-
ified in regards to subcontracts at any tier for the acquisition
of commercial items or commercial components:

(1) 41 U.S.C. 253g and 10 U.S.C. 2402, Prohibition on
Limiting Subcontractor Direct Salesto the United States (see
Subpart 3.5).

(2) 41 U.S.C. 254(d) and 10 U.S.C. 23063, Truth in
Negotiations Act (see Subpart 15.4).

(3) 41 U.S.C. 422, Cost Accounting Standards (48
CFR chapter 99) (see 12.214).
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SUBPART 16.2—FIXED-PRICE CONTRACTS

16.203-2

Subpart 16.2—Fixed-Price Contracts

16.201 General.

Fixed-price types of contracts provide for a firm price or,
in appropriate cases, an adjustable price. Fixed-price con-
tracts providing for an adjustable price may include a ceiling
price, a target price (including target cost), or both. Unless
otherwise specified in the contract, the ceiling price or target
price is subject to adjustment only by operation of contract
clauses providing for equitable adjustment or other revision
of the contract priceunder stated circumstances. The contract-
ing officer shall use firm-fixed-price or fixed-price with eco-
nomic price adjustment contracts when acquiring commercial
items.

16.202 Firm-fixed-price contracts.

16.202-1 Description.

A firm-fixed-price contract provides for a price that is not
subject to any adjustment on the basis of the contractor’s cost
experience in performing the contract. This contract type
places upon the contractor maximum risk and full responsi-
bility for al costsand resulting profit or |oss. It provides max-
imum incentivefor the contractor to control costsand perform
effectively and imposes a minimum administrative burden
upon the contracting parties. The contracting officer may use
a firm-fixed-price contract in conjunction with an award-fee
incentive (see 16.404) and performance or delivery incentives
(see 16.402-2 and 16.402-3) when the award fee or incentive
is based solely on factors other than cost. The contract type
remains firm-fixed-price when used with these incentives.

16.202-2 Application.

A firm-fixed-price contract is suitable for acquiring com-
mercial items (see Parts 2 and 12) or for acquiring other sup-
pliesor services on the basis of reasonably definite functional
or detailed specifications (see Part 11) when the contracting
officer can establish fair and reasonable prices at the outset,
such as when—

(8) Thereis adeguate price competition;

(b) There are reasonabl e price comparisons with prior pur-
chases of the same or similar supplies or services made on a
competitive basis or supported by valid cost or pricing data;

(c) Available cost or pricing information permits realistic
estimates of the probable costs of performance; or

(d) Performance uncertainties can be identified and rea-
sonable estimates of their cost impact can be made, and the
contractor iswilling to accept afirm fixed price representing
assumption of the risks involved.

16.203 Fixed-price contractswith economic price
adjustment.

16.203-1 Description.

(a) A fixed-price contract with economic price adjustment |
providesfor upward and downward revision of the stated con-
tract price upon the occurrence of specified contingencies.
Economic price adjustments are of three general types:

(1) Adjustments based on established prices. These |
price adjustments are based on increases or decreases from an
agreed-upon level in published or otherwise established
prices of specific items or the contract end items.

(2) Adjustments based on actual costs of labor or |
material. These price adjustments are based on increases or
decreases in specified costs of labor or material that the
contractor actually experiences during contract perfor-
mance.

(3) Adjustments based on cost indexes of labor or |
material. These price adjustments are based on increases or
decreases in labor or material cost standards or indexes that
are specifically identified in the contract.

(b) The contracting officer may use a fixed-price contract
with economic price adjustment in conjunction with an
award-feeincentive (see 16.404) and performance or delivery
incentives (see 16.402-2 and 16.402-3) when the award fee or
incentive is based solely on factors other than cost. The con-
tract type remains fixed-price with economic price adjust-
ment when used with these incentives.

16.203-2 Application.

A fixed-price contract with economic price adjustment
may be used when (i) there is serious doubt concerning the
stability of market or l1abor conditionsthat will exist during an
extended period of contract performance, and (ii) contingen-
ciesthat would otherwise beincluded in the contract price can
be identified and covered separately in the contract. Price
adjustments based on established prices should normally be
restricted to industry-wide contingencies. Price adjustments
based on labor and material costs should be limited to contin-
gencies beyond the contractor’s control. For use of economic
price adjustment in sealed bid contracts, see 14.408-4.

(@) In establishing the base level from which adjustment
will be made, the contracting officer shall ensure that contin-
gency allowances are not duplicated by inclusion in both the
base price and the adjustment requested by the contractor
under economic price adjustment clause.

(b) In contracts that do not require submission of cost or
pricing data, the contracting officer shall obtain adequate
information to establish the base level from which adjustment
will be made and may require verification of data submitted.

16.2-1
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16.203-3 Limitations.

A fixed-price contract with economic price adjustment
shall not be used unlessthe contracting officer determinesthat
it isnecessary either to protect the contractor and the Govern-
ment against significant fluctuationsin labor or material costs
or to provide for contract price adjustment in the event of
changes in the contractor’s established prices.

16.203-4 Contract clauses.

(a) Adjustment based on established prices—standard sup-
plies. (1) The contracting officer shall, when contracting by
negotiation, insert the clause at 52.216-2, Economic Price
Adjustment—Standard Supplies, or an agency-prescribed
clause as authorized in paragraph (a)(2) of this subsection, in
solicitations and contracts when all of the following condi-
tions apply:

(i) A fixed-price contract is contemplated.

(if) The requirement is for standard supplies that
have an established catalog or market price.

(iii) The contracting officer has made the determina-
tion specified in 16.203-3.

(2) If all the conditions in paragraph (a)(1) of this sub-
section apply and the contracting officer determines that the
use of the clause at 52.216-2 is inappropriate, the contracting
officer may use an agency-prescribed clause instead of the
clause at 52.216-2.

(3) If the negotiated unit price reflects a net price after
applying atrade discount from a catalog or list price, the con-
tracting officer shall document in the contract file both the
catalog or list price and the discount. (This does not apply to
prompt payment or cash discounts.)

(b) Adjustment based on established prices—semistandard
supplies. (1) The contracting officer shall, when contracting
by negotiation, insert the clause at 52.216-3, Economic Price
Adjustment—Semistandard Supplies, or an agency-pre-
scribed clause as authorized in paragraph (b)(2) of this sec-
tion, in solicitations and contracts when all of the following
conditions apply:

(i) A fixed-price contract is contemplated.

(i) The requirement is for semistandard supplies for
which the prices can be reasonably related to the prices of
nearly equivalent standard supplies that have an established
catalog or market price.

(iii) The contracting officer has made the determina-
tion specified in 16.203-3.

(2) If al conditions in paragraph (b)(1) of this subsec-
tion apply and the contracting officer determines that the use
of the clause at 52.216-3 is inappropriate, the contracting
officer may use an agency-prescribed clause instead of the
clause at 52.216-3.

16.2-2 (FAC 2001-13)

(3) If the negotiated unit price reflects a net price after
applying atrade discount from acatalog or list price, the con-
tracting officer shall document in the contract file both the
catalog or list price and the discount. (This does not apply to
prompt payment or cash discounts.)

(4) Before entering into the contract, the contracting
officer and contractor must agree in writing on the identity of
the standard supplies and the corresponding contract line
items to which the clause applies.

(5) If the supplies are standard, except for preservation,
packaging, and packing requirements, the clause prescribed
in 16.203-4(a) shall be used rather than this clause.

(c) Adjustments based on actual cost of labor or material.
(1) The contracting officer shall, when contracting by negoti-

ation, insert a clause that is substantialy the same as the
clause at 52.216-4, Economic Price Adjustment —L abor and
Material, or an agency-prescribed clause as authorizedin sub-
paragraph (c)(2) of this section, in solicitations and contracts
when all of the following conditions apply:

(i) A fixed-price contract is contemplated.

(ii) Thereisno major element of design engineering
or development work involved.

(iii) One or more identifiable labor or material cost
factors are subject to change.

(iv) The contracting officer has made the determina-
tion specified in 16.203-3.

(2) If all conditions in paragraph (c)(1) of this section
apply and the contracting officer determinesthat the use of the
clause at 52.216-4 is inappropriate, the contracting officer
may use an agency-prescribed clause instead of the clause at
52.216-4.

(3) The contracting officer shall describein detail inthe
contract Schedule—

(i) Thetypes of labor and material s subject to adjust-
ment under the clause;

(i) Thelabor rates, including fringe benefits (if any)
and unit prices of materials that may be increased or
decreased; and

(iii) The quantities of the specified labor and materi-
als alocable to each unit to be delivered under the contract.

(4) In negotiating adjustments under the clause, the
contracting officer shall—

(i) Consider work in process and materials on hand
at thetime of changesin labor rates, including fringe benefits
(if any) or material prices;

(if) Not include in adjustments any indirect cost
(except fringe benefits as defined in 31.205-6(m)) or profit;
and

(iii) Consider only those fringe benefits specified in
the contract Schedule.

(d) Adjustments based on cost indexes of labor or material.
The contracting officer should consider using an economic
price adjustment clause based on cost indexes of labor or
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material under the circumstances and subject to approval as
described in paragraphs (d)(1) and (d)(2) of this section.

(1) A clause providing adjustment based on cost
indexes of labor or materials may be appropriate when—

(i) The contract involves an extended period of per-
formance with significant costs to be incurred beyond 1 year
after performance begins;

(if) The contract amount subject to adjustment is
substantial; and

(i) The economic variables for labor and materials
are too unstable to permit a reasonable division of risk
between the Government and the contractor, without thistype
of clause.

(2) Any clause using this method shall be prepared and
approved under agency procedures. Because of the variations
in circumstances and clause wording that may arise, no stan-
dard clause is prescribed.

16.204 Fixed-priceincentive contracts.

A fixed-price incentive contract is a fixed-price contract
that provides for adjusting profit and establishing the final
contract price by aformula based on the relationship of final
negotiated total cost to total target cost. Fixed-priceincentive
contracts are covered in Subpart 16.4, Incentive Contracts.
See 16.403 for more complete descriptions, application, and
limitations for these contracts. Prescribed clauses are found
at 16.406.

16.205 Fixed-price contractswith prospective price
redetermination.

16.205-1 Description.

A fixed-price contract with prospective price redetermina-
tion provides for—

(a) A firm fixed pricefor aninitial period of contract deliv-
eries or performance; and

(b) Prospective redetermination, at a stated time or times
during performance, of the price for subsequent periods of
performance.

16.205-2 Application.

A fixed-price contract with prospective price redetermina-
tion may be used in acquisitions of quantity production or ser-
vicesfor whichitispossibleto negotiate afair and reasonable
firm fixed price for an initial period, but not for subsequent
periods of contract performance.

(8) The initial period should be the longest period for
which it is possible to negotiate a fair and reasonable firm
fixed price. Each subsequent pricing period should be at |east
12 months.

(b) The contract may provide for a ceiling price based on
evaluation of the uncertainties involved in performance and
their possible cost impact. This ceiling price should provide

for assumption of a reasonable proportion of the risk by the
contractor and, once established, may be adjusted only by
operation of contract clauses providing for equitable adjust-
ment or other revision of the contract price under stated cir-
cumstances.

16.205-3 Limitations.

This contract type shall not be used unless—

(a) Negotiations have established that—

(1) The conditionsfor use of afirm-fixed-price contract
are not present (see 16.202-2); and

(2) A fixed-price incentive contract would not be more
appropriate;

(b) The contractor’s accounting system is adequate for
price redetermination;

(c) The prospective pricing periods can be made to con-
form with operation of the contractor’s accounting system;
and

(d) There is reasonable assurance that price redetermina-
tion actions will take place promptly at the specified times.

16.205-4 Contract clause.

The contracting officer shall, when contracting by negoti-
ation, insert the clause at 52.216-5, Price Redetermination—
Prospective, in solicitations and contracts when a fixed-price
contract is contemplated and the conditions specified in
16.205-2 and 16.205-3(a) through (d) apply.

16.206 Fixed-ceiling-price contractswith retroactive
priceredetermination.

16.206-1 Description.

A fixed-ceiling-price contract with retroactive price rede-
termination provides for—

(a) A fixed ceiling price; and

(b) Retroactive price redetermination within the ceiling
after completion of the contract.

16.206-2 Application.

A fixed-ceiling-price contract with retroactive price rede-
termination is appropriate for research and development con-
tracts estimated at $100,000 or less when it is established at
the outset that afair and reasonable firm fixed price cannot be
negotiated and that the amount involved and short perfor-
mance period make the use of any other fixed-price contract
type impracticable.

(a) A ceiling price shall be negotiated for the contract at a
level that reflects areasonable sharing of risk by the contrac-
tor. The established ceiling price may be adjusted only if
required by the operation of contract clauses providing for
equitable adjustment or other revision of the contract price
under stated circumstances.

(FAC 2001-13) 16.2-3
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(b) The contract should be awarded only after negotiation
of abilling price that is as fair and reasonable as the circum-
stances permit.

(c) Since this contract type provides the contractor no cost
control incentive except the ceiling price, the contracting
officer should make clear to the contractor during discussion
before award that the contractor’s management effectiveness
and ingenuity will be considered in retroactively redetermin-
ing the price.

16.206-3 Limitations.

This contract type shall not be used unless—

(a) The contract is for research and development and the
estimated cost is $100,000 or less;

(b) The contractor’s accounting system is adequate for
price redetermination;

(c) Thereis reasonable assurance that the price redetermi-
nation will take place promptly at the specified time; and

(d) The head of the contracting activity (or a higher-level
official, if required by agency procedures) approvesitsusein
writing.

16.206-4 Contract clause.

The contracting officer shall, when contracting by negoti-
ation, insert the clause at 52.216-6, Price Redetermination—
Retroactive, in solicitations and contracts when a fixed-price
contract is contemplated and the conditions in 16.206-2 and
16.206-3(a) through (d) apply.

16.2-4 (FAC 2001-13)

16.207 Firm-fixed-price, level-of-effort term contracts.

16.207-1 Description.

A firm-fixed-price,
requires—

(a) The contractor to provide a specified level of effort,
over a stated period of time, on work that can be stated only
in general terms; and

(b) The Government to pay the contractor a fixed dollar
amount.

level-of-effort  term  contract

16.207-2 Application.

A firm-fixed-price, level-of-effort term contract is suitable
for investigation or study in a specific research and develop-
ment area. The product of the contract is usualy a report
showing the results achieved through application of the
required level of effort. However, payment is based on the
effort expended rather than on the results achieved.

16.207-3 Limitations.

This contract type may be used only when—

(a) Thework required cannot otherwise be clearly defined;

(b) The required level of effort is identified and agreed
upon in advance;

(c) There is reasonable assurance that the intended result
cannot be achieved by expending less than the stipulated
effort; and

(d) The contract price is$100,000 or less, unless approved
by the chief of the contracting office.
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SUBPART 29.3—STATE AND LOCAL TAXES

29.304

Subpart 29.3—Sate and L ocal Taxes

29.300 Scope of subpart.

This subpart prescribes the policies and procedures
regarding the exemption or immunity of Federal Govern-
ment purchases and property from State and local taxation.

29.301 [Reserved]

29.302 Application of Sate and local taxes to the

Government.

(a) Generally, purchases and leases made by the Federal
Government are immune from State and local taxation.
Whether any specific purchase or lease is immune, how-
ever, is alegal question requiring advice and assistance of
the agency-designated counsel .

(b) When it is economically feasible to do so, executive
agencies shall take maximum advantage of al exemptions
from State and local taxation that may be available. If appro-
priate, the contracting officer shall provide a Standard Form
1094, U.S. Tax Exemption Form (see Part 53), or other evi-
dence listed in 29.305(a) to establish that the purchase is
being made by the Government.

29.303  Application of Sate and local taxes to

Gover nment contractors and subcontractors.

(a) Prime contractors and subcontractors shall not nor-
mally be designated as agents of the Government for the pur-
pose of claiming immunity from State or local sales or use
taxes. Before any activity contends that a contractor is an
agent of the Government, the matter shall be referred to the
agency head for review. The referral shall include all perti-
nent data on which the contention is based, together with a
thorough analysis of al relevant legal precedents.

(b) When purchases are not made by the Government
itself, but by a prime contractor or by a subcontractor under a
prime contract, the right to an exemption of the transaction
from a sales or use tax may not rest on the Government’s
immunity from direct taxation by States and localities. It
may rest instead on provisions of the particular State or local
law involved, or, in some cases, the transaction may not in
fact be expressly exempt from the tax. The Government’s
interest shall be protected by using the proceduresin 29.101.

(c) Frequently, property (including property acquired
under the progress payments clause of fixed-price contracts
or the Government property clause of cost-reimbursement
contracts) owned by the Government isin the possession of a
contractor or subcontractor. Situations may arise in which
States or localities assert the right to tax Government prop-
erty directly or to tax the contractor’s or subcontractor’s pos-
session of, interest in, or use of that property. In such cases,
the contracting officer shall seek review and advice from the

agency-designated counsel on the appropriate course of
action.

29.304 Mattersrequiring special consideration.

The imposition of State and local taxes may result in spe-
cial contract considerations including the following:

(a) With coordination of the agency-designated counsel, a
contract may (1) state that the contract price includes or
excludes a specified tax or (2) require that the contractor take
certain actions with regard to payment, nonpayment, refund,
protest, or other treatment of a specified tax. Such specia
treatment may be appropriate when there is doubt as to the
applicability or alocability of the tax, or when the applica-
bility of the tax is being litigated.

(b) The applicability of State and local taxes to purchases
by the Federal Government may depend on the place and
terms of delivery. When the contract price will be substan-
tial, alternative places and terms of delivery should be con-
sidered in light of possible tax consequences.

(c) Indefinite-delivery contracts for equipment rental may
require the contractor to furnish equipment in any of the
States. Since leased equipment remains the contractor’s
property, States and local governments impose a wide vari-
ety of property, use, or other taxes on equipment leased to
the Government. The amount of these taxes can vary consid-
erably from jurisdiction to jurisdiction. See 29.401-1 for the
prescription of the contract clause to be included in contracts
when delivery points are not known at time of contracting.

(d) The North Carolina Sate and local sales and use tax.
(1) The North Carolina Sales and Use Tax Act authorizes
counties and incorporated cities and towns to obtain each
year from the Commissioner of Revenue of the State of
North Carolinaarefund of sales and use taxesindirectly paid
on building materials, supplies, fixtures, and equipment that
become a part of or are annexed to any building or structure
erected, altered, or repaired for such counties and incorpo-
rated cities and towns in North Carolina. In United Sates v.
Clayton, 250 F. Supp. 827 (1965), it was held that the United
States is entitled to the benefit of the refund, but must follow
the refund procedure of the Act and the regulations to
recover what it is due.

(2) The Act provides that, to receive the refund, claim-
ants must file, within 6 months after the claimant’s fiscal
year closes, a written request substantiated by such records,
receipts, and information as the Commissioner of Revenue
may require. No refund will be made on an application not
filed within the time allowed and in such manner as the
Commissioner may require. The requirements of the Com-
missioner are set forth in regulations that provide that, to
substantiate arefund claim for sales or use taxes paid on pur-
chases of building materials, supplies, fixtures, or equipment
by a contractor, the Government must secure from the con-
tractor certified statements setting forth the cost of the prop-
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erty purchased from each vendor and the amount of sales or
use taxes paid. In the event the contractor makes several pur-
chases from the same vendor, the certified statement must
indicate the invoice numbers, the inclusive dates of the
invoices, the total amount of the invoices, and the sales and
use taxes paid. The statement must also include the cost of
any tangible personal property withdrawn from the contrac-
tor’s warehouse stock and the amount of sales or use tax paid
by the contractor. Similar certified statements by subcontrac-
tors must be obtained by the general contractor and furnished
to the claimant. Any local sales or use taxes included in the
contractor’s statement must be shown separately from the
State sales or use taxes.

(3) The clause prescribed at 29.401-2 requires contrac-
tors to submit to contracting officers by November 30 of
each year a certified statement disclosing North Carolina
State and local sales and use taxes paid during the 12-month
period that ended the preceding September 30. The contract-
ing officer shall ensure that contractors comply with this
requirement and shall obtain the annual refund to which the
Government may be entitled. The application for refund
must be filed each year before March 31 and in the manner
and form required by the Commissioner of Revenue. Copies
of the form may be obtained from the—

State of North Carolina Department of Revenue
PO Box 25000
Raleigh, North Carolina 27640.

29.305 State and local tax exemptions.

(a) Evidence of exemption. Evidence needed to establish
exemption from State or local taxes depends on the grounds
for the exemption claimed, the partiesto the transaction, and

29.3-2

the requirements of the taxing jurisdiction. Such evidence
may include the following:

(1) A copy of the contract or relevant portion.

(2) Copies of purchase orders, shipping documents,
credit-card-imprinted sales dlips, paid or acknowledged
invoices, or similar documents that identify an agency or
instrumentality of the United States as the buyer.

(3) A U.S. Tax Exemption Form (SF 1094).

(4) A State or local form indicating that the supplies or
services are for the exclusive use of the United States.

(5) Any other State or locally required document for
establishing general or specific exemption.

(6) Shipping documents indicating that shipments are
in interstate or foreign commerce.

(b) Furnishing proof of exemption. If areasonable basisto
sustain a claimed exemption exists, the seller will be fur-
nished evidence of exemption, as follows:

(1) Under a contract containing the clause at 52.229-3,
Federal, State, and Local Taxes, or at 52.229-4, Federal,
State, and Local Taxes (State and Local Adjustments), in
accordance with the terms of those clauses.

(2) Under a cost-reimbursement contract, if requested
by the contractor and approved by the contracting officer or
at the discretion of the contracting officer.

(3) Under a contract or purchase order that contains no
tax provision, if—

(i) Requested by the contractor and approved by the
contracting officer or at the discretion of the contracting
officer; and

(i) Either the contract price does not include the tax
or, if the transaction or property istax exempt, the contractor
consents to areduction in the contract price.



FAC 2001-13 APRIL 17,2003

SUBPART 29.4—CONTRACT CLAUSES

29.401-4

Subpart 29.4—Contract Clauses

29.401 Domestic contracts.
29.401-1 Indefinite-delivery contracts for leased
equipment.

The contracting officer shall insert the clause at 52.229-1,
State and Local Taxes, in solicitations and contracts for
leased equipment when a fixed-price indefinite-delivery con-
tract is contemplated; the contract will be performed wholly
or partly within the United States, its possessions, or Puerto
Rico; and the place or places of delivery are not known at the
time of contracting.

29.401-2 Construction contracts performed in North

Carolina.

The contracting officer shall insert the clause at 52.229-2,
North Carolina State and Local Sales and Use Tax, in solici-
tations and contracts for construction to be performed in
North Carolina. If the requirement is for vessel repair to be
performed in North Carolina, the clause shall be used with
its Alternate |.

29.401-3 Federal, State, and local taxes.

(8) Except as provided in paragraph (b) of this section,
insert the clause at 52.229-3, Federal, State, and Local Taxes,
in solicitations and contracts if—

(1) The contract is to be performed wholly or partly
within the United States, its possessions or territories, Puerto
Rico, or the Northern Marianalslands;

(2) A fixed-price contract is contemplated; and

(3) The contract is expected to exceed the ssimplified
acquisition threshold.

(b) In a noncompetitive contract that meets all the condi-
tions in paragraph (a) of this section, the contracting officer
may insert the clause at 52.229-4, Federal, State, and Local
Taxes (State and Local Adjustments), instead of the clause at
52.229-3, if the price would otherwise include an inappropri-
ate contingency for potential postaward change(s) in State or
local taxes.

29.401-4 New Mexico gross receipts and compensating
tax.

(a) Definition.

“Services,” as used in this subsection, is as defined in the
Gross Receipts and Compensating Tax Act of the State of
New Mexico, Sec 7-9-3(k) NM SA 1978, and means al
activities engaged in for other persons for a consideration,
which activities involve predominately the performance of a
service as distinguished from selling or leasing property.

“Services’ includes activities performed by a person for its
members or shareholders. In determining what is a service,
the intended use, principal objective or ultimate objective of
the contracting parties shall not be controlling. “Services’
also includes construction activities and all tangible personal
property that will become an ingredient or component part of
a construction project. Such tangible personal property
retains its character as tangible personal property until it is
installed as an ingredient or component part of a construction
project in New Mexico. However, sales of tangible personal
property that will become an ingredient or component part of
a construction project to persons engaged in the construction
business are sales of tangible personal property.

(b) Contract clause. The contracting officer shall insert
the clause at 52.229-10, State of New Mexico Gross
Receipts and Compensating Tax, in solicitations and con-
tracts issued by the agencies identified in paragraph (c) of
this subsection when all three of the following conditions
exist:

(1) The contractor will
reimbursement contract.

(2) The contract directs or authorizes the contractor to
acquire tangible personal property as a direct cost under a
contract and title to such property passes directly to and vests
in the United States upon delivery of the property by the
vendor.

(3) The contract will be for services to be performed in
whole or in part within the State of New Mexico.

(c) Participating agencies. (1) The agencies listed below
have entered into an agreement with the State of New Mex-
ico to eliminate the double taxation of Government cost-
reimbursement contracts when contractors and their subcon-
tractors purchase tangible personal property to be used in
performing services in whole or in part in the State of New
Mexico and for which title to such property will pass to the
United States upon delivery of the property to the contractor
and its subcontractors by the vendor. Therefore, the clause
applies only to solicitations and contracts issued by the—

be performing a cost-

United States Defense Special Weapons Agency;

United States Department of Agriculture;

United States Department of the Air Force;

United States Department of the Army;

United States Department of Energy;

United States Department of Health and Human Services,

United States Department of the Interior;

United States Department of Labor;

United States Department of the Navy;

United States Department of Transportation;

United States Genera Services Administration; and

United States National Aeronautics and Space
Administration.

29.4-1
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(2) Any other Federal agency which expects to award
cost-reimbursement contracts to be performed in New
Mexico should contact the New Mexico Taxation and
Revenue Department to execute a similar agreement.

29.402 Foreign contracts.

29.402-1 Foreign fixed-price contracts.

(8 The contracting officer shall insert the clause at
52.229-6, Taxes—Foreign Fixed-Price Contracts, in
solicitations and contracts expected to exceed the simplified
acquisition threshold when a fixed-price contract is
contemplated and the contract is to be performed wholly or
partly in aforeign country, unlessit is contemplated that the
contract will be with aforeign government.

(b) The contracting officer shall insert the clause at
52.229-7, Taxes—Fixed-Price Contracts with Foreign Gov-

20.4-2 (FAC 2001-13)

ernments, in solicitations and contracts that exceed the sim-
plified acquisition threshold when a fixed-price contract with
aforeign government is contemplated.

29.402-2 Foreign cost-reimbursement contracts.

(@ The contracting officer shall insert the clause at
52.229-8, Taxes—Foreign Cost-Reimbursement Contracts,
in solicitations and contracts when a cost-reimbursement
contract is contemplated and the contract is to be performed
wholly or partly in a foreign country, unless it is contem-
plated that the contract will be with aforeign government.

(b) The contracting officer shall insert the clause at
52.229-9, Taxes—Cost-Reimbursement Contracts with
Foreign Governments, in solicitations and contracts when a
cost-reimbursement contract with a foreign government is
contemplated.
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invoices for the severable portions of work in order to main-
tain accounting integrity.

32.503 Postaward matters.

This section covers matters that are generally relevant
only after award of a contract. This does not preclude taking
actions discussed here before award, if appropriate; e.g.,
preaward review of accounting systems and controls.

32.503-1 Contractor requests.

Each contractor request for progress payment must—

(a) Be submitted on Standard Form 1443, Contractor’s
Request for Progress Payment, in accordance with the form
instructions and the contract terms;

(b) Include any additiona information
requested by the contracting officer; and

(c) Be $2,500 or more, unless agency procedures autho-
rize alower amount.

reasonably

32.503-2 Supervision of progress payments.

(a) The extent of progress payments supervision, by pre-
payment review or periodic review, should vary inversely
with the contractor’s experience, performance record, reli-
ability, quality of management, and financial strength, and
with the adequacy of the contractor’s accounting system and
controls. Supervision shall be of akind and degree sufficient
to provide timely knowledge of the need for, and timely
opportunity for, any actions necessary to protect Govern-
ment interests.

(b) The administering office must keep itself informed of
the contractor’s overall operations and financial condition,
since difficulties encountered and losses suffered in opera-
tions outside the particular progress payment contract may
affect adversely the performance of that contract and the lig-
uidation of the progress payments.

(c) For contracts with contractors—

(1) Whose financia condition is doubtful or not strong
in relation to progress payments outstanding or to be out-
standing;

(2) With management of doubtful capacity;

(3) Whose accounting controls are found by experi-
ence to be weak; or

(4) Experiencing substantial difficulties in perfor-
mance, full information on progress under the contract
involved (including the status of subcontracts) and on the
contractor’s other operations and overall financial condition
should be obtained and analyzed frequently, with a view to
protecting the Government’s interests better and taking such
action as may be proper to make contract performance more
certain.

(d) So far as practicable, all cost problems, particularly
those involving indirect costs, that are likely to create dis-
agreements in future administration of the contract should be

identified and resolved at the inception of the contract (see
31.109).

32.503-3 Initiation of progress payments and review of
accounting system.

(a) For contractors that the administrative contracting
officer (ACO) has found by previous experience or recent
audit review (within the last 12 months) to be—

(1) Reliable, competent, and capable of satisfactory
performance;

(2) Possessed of an adequate accounting system and
controls; and

(3) In sound financial condition, progress paymentsin
amounts requested by the contractor should be approved as a
matter of course.

(b) For all other contractors, the ACO shall not approve
progress payments before determining (1) that (i) the con-
tractor will be capable of liquidating any progress payments
or (ii) the Government is otherwise protected against loss by
additional protective provisions, and (2) that the contractor’s
accounting system and controls are adequate for proper
administration of progress payments. The services of the
responsible audit agency or office should be used to the
greatest extent practicable. However, if the auditor so
advises, a complete audit may not be necessary.

32.503-4 Approval of progress payment requests.

(&) When the reliability of the contractor and the ade-
quacy of the contractor’'s accounting system and controls
have been established (see 32.503-3 of this section) the ACO
may, in approving any particular progress payment request
(including initial requests on new contracts), rely upon that
accounting system and upon the contractor’s certification,
without requiring audit or review of the request before pay-
ment.

(b) The ACO should not routindy ask for audits of
progress payment requests. However, when there is reason
to—

(1) Question the reliability or accuracy of the contrac-
tor’s certification; or

(2) Believe that the contract will involve a loss, the
ACO should ask for a review or audit of the request before
payment is approved or the request is otherwise disposed of .

(c) When there is reason to doubt the amount of a
progress payment request, only the doubtful amount should
be withheld, subject to later adjustment after review or audit;
any clearly proper and due amounts should be paid without
awaiting resolution of the differences.

32.503-5 Administration of progress payments.

(a) While the ACO may, in approving progress payment
reguests under 32.503-3 of this section, rely on the contrac-
tor's accounting system and certification without prepay-
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ment review, postpayment reviews (including audits when
considered necessary) shall be made periodically, or when
considered desirable by the ACO to determine the validity of
progress payments already made and expected to be made.

(b) These postpayment reviews or audits shall, as a mini-
mum, include a determination of whether or not—

(1) The unliquidated progress payments are fairly
supported by the value of the work accomplished on the
undelivered portion of the contract;

(2) The applicable limitation on progress payments in
the Progress Payments clause has been exceeded;

(3)(i) The unpaid balance of the contract price will be
adequate to cover the anticipated cost of completion; or

(if) The contractor has adequate resources to com-
plete the contract; and

(4) There is reason to doubt the adequacy and reliabil-
ity of the contractor’s accounting system and controls and
certification.

(c) Under indefinite-delivery contracts, the contracting
officer should administer progress payments made under
each individual order as if the order constituted a separate
contract, unless agency procedures provide otherwise. When
the contract will be administered by an agency other than the
awarding agency, the contracting officer shall coordinate
with the contract administration office if the awarding
agency wants the administration of progress payments to be
on a basis other than order-by-order.

32.503-6 Suspension or reduction of payments.

(8) General. The Progress Payments clause provides a
Government right to reduce or suspend progress payments,
or to increase the liquidation rate, under specified conditions.
These conditions and actions are discussed in paragraphs (b)
through (g) of this subsection.

(1) The contracting officer shall take these actions only
in accordance with the contract terms and never precipitately
or arbitrarily. These actions should be taken only after—

(i) Notifying the contractor of the intended action
and providing an opportunity for discussion;

(if) Evauating the effect of the action on the con-
tractor’s operations, based on the contractor’s financial con-
dition, projected cash requirements, and the existing or
available credit arrangements; and

(iii) Considering the general equities of the particu-
lar situation.

(2) The contracting officer shall take immediate unilat-
eral action only if warranted by circumstances such as over-
payments or unsatisfactory contract performance.

(3) In al cases, the contracting officer shal (i) act
fairly and reasonably, (ii) base decisions on substantial evi-
dence, and (iii) document the contract file. Findings made
under paragraph (c) of the Progress Payments clause shall be
inwriting.

32.5-4

(b) Contractor noncompliance. (1) The contractor must
comply with all materia requirements of the contract. This
includes the requirement to maintain an efficient and reliable
accounting system and controls, adequate for the proper
administration of progress payments. If the system or con-
trols are deemed inadeguate, progress payments shall be sus-
pended (or the portion of progress payments associated with
the unacceptable portion of the contractor's accounting sys-
tem shall be suspended) until the necessary changes have
been made.

(2) If the contractor fails to comply with the contract
without fault or negligence, the contracting officer will not
take action permitted by paragraph (c)(1) of the Progress
Payments clause, other than to correct overpayments and
collect amounts due from the contractor.

(c) Unsatisfactory financial condition. (1) If the contract-
ing officer finds that contract performance (including full
liquidation of progress payments) is endangered by the con-
tractor’s financia condition, or by a failure to make
progress, the contracting officer shall require the contractor
to make additional operating or financial arrangements ade-
quate for completing the contract without loss to the Govern-
ment.

(2) If the contracting officer concludes that further
progress payments would increase the probable loss to the
Government, the contracting officer shall suspend progress
payments and al other payments until the unliquidated bal-
ance of progress payments is eliminated.

(d) Excessive inventory. If the inventory alocated to the
contract exceeds reasonable requirements (including a rea-
sonable accumulation of inventory for continuity of opera-
tions), the contracting officer should, in addition to requiring
the transfer of excessive inventory from the contract, take
one or more of the following actions, as necessary, to avoid
or correct overpayment:

(1) Eliminate the costs of the excessive inventory from
the costs digible for progress payments, with appropriate
reduction in progress payments outstanding.

(2) Apply additional deductionsto hillings for deliver-
ies (increase liquidation).

(e) Delinquency in payment of costs of performance.
(2) If the contractor is delinquent in paying the costs of con-
tract performance in the ordinary course of business, the
contracting officer shall evaluate whether the delinquency is
caused by an unsatisfactory financial condition and, if so,
shall apply the guidance in paragraph (c) of this section. If
the contractor’s financial condition is satisfactory, the con-
tracting officer shall not deny progress payments if the con-
tractor agrees to—

(i) Cure the payment delinquencies;

(i) Avoid further delinquencies; and

(iii) Make additional arrangements adequate for
completing the contract without loss to the Government.
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32.1106

Subpart 32.11—Electronic Funds Transfer

32.1100 Scope of subpart.

This subpart provides policy and procedures for contract
financing and delivery payments to contractors by electronic
funds transfer (EFT).

32.1101 Satutory requirements.

31 U.S.C. 3332 requires, subject to implementing regula-
tions of the Secretary of the Treasury at 31 CFR part 208,
that EFT be used to make all contract payments.

32.1102 Definitions.

Asused in this subpart—

“Electronic Funds Transfer information (EFT)” means
information necessary for making a payment by EFT
through specified EFT mechanisms.

“Governmentwide commercial purchase card” means a
card that is similar in nature to a commercial credit card that
is used to make financing and delivery paymentsfor supplies
and services. The purchase card is an EFT method and it
may be used as a means to meet the requirement to pay by
EFT, to the extent that purchase card limits do not preclude
such payments.

“Payment information” means the payment advice pro-
vided by the Government to the contractor that identifies
what the payment is for, any computations or adjustments
made by the Government, and any information required by
the Prompt Payment Act.

32.1103 Applicability.

The Government shall provide all contract payments
through EFT except if—

(8 The office making payment under a contract that
requires payment by EFT, loses the ability to release pay-
ment by EFT. To the extent authorized by 31 CFR part 208,
the payment office shall make necessary payments pursuant
to paragraph (a)(2) of the clause at either 52.232-33 or
52.232-34 until such time asit can make EFT payments;

(b) The payment is to be received by or on behalf of the
contractor outside the United States and Puerto Rico (but see
32.1106(b));

(c) A contract is paid in other than United States currency
(but see 32.1106(b));

(d) Payment by EFT under a classified contract could
compromise the safeguarding of classified information or
national security, or where arrangements for appropriate EFT
payments would be impractical due to security consider-
ations;

(e) A contract is awarded by a deployed contracting
officer in the course of military operations, including, but not
| limited to, contingency operations as defined in 2.101, or a

contract is awarded by any contracting officer in the conduct
of emergency operations, such as responses to natural disas-
ters or national or civil emergencies, if—

(1) EFT is not known to be possible; or

(2) EFT payment would not support the objectives of
the operation;

(f) The agency does not expect to make more than one
payment to the same recipient within a one-year period;

(g9) An agency’s need for supplies and servicesis of such
unusual and compelling urgency that the Government would
be seriously injured unless payment is made by a method
other than EFT;

(h) Thereis only one source for supplies and services and
the Government would be seriously injured unless payment
is made by a method other than EFT; or

(i) Otherwise authorized by Department of the Treasury
Regulations at 31 CFR part 208.

32.1104 Protection of EFT information.
The Government shall protect against improper disclo-
sure of contractors' EFT information.

32.1105 Assignment of claims.

The use of EFT payment methods is not a substitute for a
properly executed assignment of claims in accordance with
Subpart 32.8. EFT information that shows the ultimate
recipient of the transfer to be other than the contractor, in the
absence of aproper assignment of claims, is considered to be
incorrect EFT information within the meaning of the “Sus-
pension of Payment” paragraphs of the EFT clauses at
52.232-33 and 52.232-34.

32.1106 EFT mechanisms.

(@) Domestic EFT mechanisms. The EFT clauses at
52.232-33 and 52.232-34 are designed for use with the
domestic United States banking system, using United States
currency, and only the specified mechanisms (U.S. Auto-
mated Clearing House, and Fedwire Transfer System) of
EFT. However, the head of an agency may authorize the use
of any other EFT mechanism for domestic EFT with the con-
currence of the office or agency responsible for making pay-
ments.

(b) Nondomestic EFT mechanisms and other than United
Sates currency. The Government shall provide payment by
other than EFT for payments received by or on behalf of the
contractor outside the United States and Puerto Rico or for
contracts paid in other than United States currency. How-
ever, the head of an agency may authorize appropriate use of
EFT with the concurrence of the office or agency responsible
for making payments if—

(1) The political, financial, and communications infra-
structure in aforeign country supports payment by EFT; or

32.11-1
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(2) Payments of other than United States currency may
be made safely.

32.1107 Payment information.

The payment or disbursing office shall forward to the
contractor available payment information that is suitable for
transmission as of the date of release of the EFT instruction
to the Federal Reserve System.

32.1108 Payment by Governmentwide commercial
purchase card.

A Governmentwide commercial purchase card charge
authorizes the third party (e.g., financia institution) that
issued the purchase card to make immediate payment to the
contractor. The Government reimburses the third party at a
later date for the third party’s payment to the contractor.

() The clause at 52.232-36, Payment by Third Party,
governs when a contractor submits a charge against the pur-
chase card for contract payment. The clause provides that
the contractor shall make such payment requests by a
charge to a Government account with the third party at the
time the payment clause(s) of the contract authorizes the
contractor to submit a request for payment, and for the
amount due in accordance with the terms of the contract.
To the extent that such a payment would otherwise be
approved, the charge against the purchase card should not
be disputed when the charge is reported to the Government
by the third party. To the extent that such payment would
otherwise not have been approved, an authorized individ-
ual (see 1.603-3) shall take action to remove the charge,
such as by disputing the charge with the third party or by
requesting that the contractor credit the charge back to the
Government under the contract.

(b) Written contracts to be paid by purchase card should
include the clause at 52.232-36, Payment by Third Party, as
prescribed by 32.1110(d). However, payment by a purchase
card also may be made under a contract that does not contain
the clause to the extent the contractor agrees to accept that
method of payment.

(¢) The clause at 52.232-36, Payment by Third Party,
requires that the contract—

(2) Identify the third party and the particular purchase
card to be used; and

(2) Not include the purchase card account number.
The purchase card account number should be provided sepa-
rately to the contractor.

32.1109 EFT information submitted by offerors.

If offerors are required to submit EFT information prior
to award, the successful offeror is not responsible for
resubmitting this information after award of the contract
except to make changes, or to place the information on
invoices if required by agency procedures. Therefore,
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contracting officers shall forward EFT information provided
by the successful offeror to the appropriate office.

32.1110 Solicitation provision and contract clauses.

(a) Unless payment will be made exclusively through use
of the Governmentwide commercial purchase card or other
third party payment arrangement (see 13.301 and paragraph
(d) of this section) or an exception listed in 32.1103(a)
through (i) applies—

(1) The contracting officer shall insert the clause at
52.232-33, Payment by Electronic Funds Transfer—Central
Contractor Registration, in all solicitations and contracts if
the payment office uses the Central Contractor Registration
(CCR) database as its source of EFT information. The con-
tracting officer also shall insert this clause if the payment
office does not currently have the ability to make payment
by EFT, but will use the CCR database as its source of EFT
information when it begins making payments by EFT;

(2)(i) The contracting officer shall insert the clause at
52.232-34, Payment by Electronic Funds Transfer—Other
than Central Contractor Registration, in al other solicita
tions and contracts. The contracting officer also shall insert
this clause if the payment office currently does not have the
ability to make payment by EFT, but will use a source other
than the CCR database for EFT information when it begins
making payments by EFT.

(ii)(A) If permitted by agency procedures, the con-
tracting officer may insert in paragraph (b)(1) of the clause, a
particular time after award, such as a fixed number of days,
or event such as the submission of the first request for pay-
ment.

(B) If no agency procedures are prescribed, the
time period inserted in paragraph (b)(1) of the clause shall be
“no later than 15 days prior to submission of the first request
for payment.”

(b) If the head of the agency has authorized, in accor-
dance with 32.1106, to use a nondomestic EFT mechanism,
the contracting officer shall insert in solicitations and con-
tracts a clause substantially the same as 52.232-33 or
52.232-34 that clearly addresses the nondomestic EFT
mechanism.

(c) If EFT information is to be submitted to other than the
payment office in accordance with agency procedures, the
contracting officer shall insert in solicitations and contracts
the clause at 52.232-35, Designation of Office for Govern-
ment Receipt of Electronic Funds Transfer Information, or a
clause substantially the same as 52.232-35 that clearly
informs the contractor where to send the EFT information.

(d) If payment under a written contract will be made by a
charge to a Government account with a third party such as a
Governmentwide commercial purchase card, then the con-
tracting officer shall insert the clause at 52.232-36, Payment
by Third Party, in solicitations and contracts. Payment by a
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Subpart 47.5—O0Ocean Transportation by
U.S.-Flag Vessels

47.500 Scope of subpart.

This subpart prescribes policy and procedures for giving
preference to U.S.-flag vessels when transportation of sup-
plies by ocean vessel is required. This subpart does not
apply to the Department of Defense (DoD). Policy and pro-
cedures applicable to DoD appear in DFARS subpart 247.5.

47.501 Definitions.

Asused in this subpart—

“Dry bulk carrier” means a vessel used primarily for the
carriage of shipload lots of homogeneous unmarked
nonliquid cargoes such as grain, coal, cement, and lumber.

“Dry cargo liner” means a vessel used for the carriage of
heterogeneous marked cargoes in parcel lots. However, any
cargo may be carried in these vessels, including part car-
goes of dry bulk items or, when carried in deep tanks, bulk
liquids such as petroleum and vegetable ails.

“Foreign-flag vessel” means any vessel of foreign regis-
try including vessels owned by U.S. citizens but registered
in anation other than the United States.

“Government vessel” means a vessel owned by the U.S.
Government and operated directly by the Government or for
the Government by an agent or contractor, including a pri-
vately owned U.S.-flag vessel under bareboat charter to the
Government.

“Privately owned U.S.-flag commercial vessel” means a
vessel—

(1) Registered and operated under the laws of the
United States,

(2) Used in commercial trade of the United States,

(3) Owned and operated by U.S. citizens, including a
vessel under voyage or time charter to the Government, and

(4) A Government-owned vessel under bareboat char-
ter to, and operated by, U.S. citizens.

“Tanker” means a vessel used primarily for the carriage
of bulk liquid cargoes such as liquid petroleum products,
vegetable oils, and molasses.

“U.S.-flag vessel” when used independently means either
a Government vessel or a privately owned U.S.-flag com-
mercial vessal.

47.502 Palicy.
(8) The policy of the United States regarding the use of
U.S.-flag vesselsis stated in the following acts:

(1) The Cargo Preference Act of 1904 (10 U.S.C.
2631), which requires the Department of Defense to use
only U.S.-flag vessels for ocean transportation of supplies
for the Army, Navy, Air Force, or Marine Corps unless
those vessels are not available at fair and reasonable rates.

(2) The Merchant Marine Act of 1936 (46 U.S.C.
1101), which declares it is the policy of the United States to
foster the development and encourage the maintenance of its
merchant marine.

(3) The Cargo Preference Act of 1954 (46 U.S.C.
1241(b), which is Section 901(b) of the Merchant Marine
Act). Under this Act, Government agencies acquiring, either
within or outside the United States, supplies that may
require ocean transportation shall ensure that at least
50 percent of the gross tonnage of these supplies (computed
separately for dry bulk carriers, dry cargo liners, and tank-
ers) is transported on privately owned U.S.-flag commercial
vessels to the extent that such vessels are available at rates
that are fair and reasonable for U.S.-flag commercial ves
sels. This applies when the supplies are—

(i) Acquired for the account of the United States;

(if) Furnished to, or for the account of, a foreign
nation without provision for reimbursement;

(iii) Furnished for the account of aforeign nation in
connection with which the United States advances funds or
credits, or guarantees the convertibility of foreign curren-
cies; or

(iv) Acquired with advance of funds, loans, or
guaranties made by or on behalf of the United States.

(b) Additional policies providing preference for the use
of U.S.-flag vessels are contained in—

(1) 10 U.S.C. 2634 for the transportation of privately-
owned vehicles belonging to service members when mak-
ing permanent change of station moves,

(2) 46 U.S.C. 1241(a) for official business travel by
officers and employees of the United States and for the
transportation of their personal effects; and

(3) 46 U.S.C. 1241(e) for the transportation of motor
vehicles owned by Government personnel when transporta
tion is at Government expense or otherwise authorized by
law.

(c) The provisions of the Cargo Preference Act of 1954
may be temporarily waived when the Congress, the Presi-
dent, or the Secretary of Defense declares that an emer-
gency justifying a temporary waiver exists and so notifies
the appropriate agency or agencies.

47.503 Applicability.

(a) Except as stated in paragraph (b) of this section and in
47.504, the Cargo Preference Acts of 1904 and 1954
described in 47.502(a) apply to the following cargoes:

(1) Supplies owned by the Government and in the
possession of —
(i) The Government;
(i) A contractor; or
(iii) A subcontractor at any tier.
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(2) Supplies for use of the Government that are con-
tracted for and require subsequent delivery to a Govern-
ment activity but are not owned by the Government at the
time of shipment.

(3) Supplies not owned by the Government at the time
of shipment that are to be transported for distribution to for-
eign assistance programs, but only if these supplies are not
acquired or contracted for with local currency funds (see
47.504(b)).

(b) Government-owned supplies to be shipped commer-
cialy that are—

(2) In the possession of a department, a contractor, or
a subcontractor at any tier and

(2) For use of military departments shall be trans-
ported exclusively in privately owned U.S.-flag commercial
vessels if such vessels are available at rates that are fair and
reasonable for U.S.-flag commercial vessels.

(c) The 50-percent requirement shall not prevent the use
of privately owned U.S.-flag commercia vessels for trans-
portation of up to 100 percent of the cargo subject to the
Cargo Preference Act of 1954.

47.504 Exceptions.

The policy and procedures in this subpart do not apply to
the following:

(8) Shipments aboard vessels of the Panama Canal Com-
mission or asrequired or authorized by law or treaty.

(b) Ocean transportation between foreign countries of
supplies purchased with foreign currencies made available,
or derived from funds that are made available, under the
Foreign Assistance Act of 1961 (22 U.S.C. 2353).

(c) Shipments of classified supplies when the classifica
tion prohibits the use of non-Government vessels.

(d) Subcontracts for the acquisition of commercial items
or commercial components (see 12.504(a)(1) and (a)(11)).
This exception does not apply to—

(1) Grants-in-aid shipments, such as agricultural and
food-aid shipments;

(2) Shipments covered under 46 U.S.C. Appx 1241-1,
such as those generated by Export-Import Bank loans or
guarantees;

(3) Subcontracts under—

(i) Government contracts or agreements for ocean
transportation services; or

(i) Construction contracts; or

(4) Shipments of commercial itemsthat are—

(i) Items the contractor is reselling or distributing
to the Government without adding value (see FAR
12.501(b)). Generally, the contractor does not add value to
the items when it subcontracts items for f.o.b. destination
shipment; or

47.5-2

(ii) Shipped in direct support of U.S. military—
(A) Contingency operations;
(B) Exercises; or
(C) Forces deployed in connection with United

Nations or North Atlantic Treaty Organization humanitarian
or peacekeeping operations.

47.505 Construction contracts.

(a) Except as stated in paragraph (b) of this section, con-
struction contractors, including subcontractors and suppli-
ers, engaged in overseas work shall comply with the policies
and regulations in this subpart.

(b) These requirements shall not apply to military assis-
tance, foreign aid, or similar projects under the auspices of
the U.S. Government when the recipient nation furnishes, or
pays for, at least 50 percent of the transportation, in which
event foreign-flag vessels may be used for a portion not to
exceed 50 percent of the gross tonnage for the project.

47.506 Procedures.

(@) The contracting officer shall obtain assistance from
the transportation activity (see 47.105) in developing appro-
priate shipping instructions and delivery terms for inclusion
in solicitations and contracts that may involve ocean trans-
portation of supplies subject to the requirements of the
Cargo Preference Act of 1954 (see 47.502(a)(3)).

(b) When the contractor notifies the contracting officer
that a privately owned U.S.-flag commercial vessel is not
available, the contracting officer shall seek assistance from
the transportation activity.

(c) For purposes of determining the availability of pri-
vately owned U.S.-flag commercial vessels at fair and rea
sonable rates, rates filed and published in accordance with
the requirements of the Federal Maritime Commission may
be accepted as fair and reasonable. When applicable rates
for charter cargoes are not in published tariffs, a determina-
tion as to whether the rates are fair and reasonable shall be
obtained from the Maritime Administration.

(d) The Maritime Administration has issued regulations
(46 CFR 381) that require agencies to submit reports regard-
ing ocean shipments. Contracting officers shal follow
agency regulations when preparing, or furnishing informa-
tion for, these reports.

47.507 Contract clauses.

(a)(1) Insert the clause at 52.247-64, Preference for Pri-
vately Owned U.S.-Flag Commercial Vessals, in solicita
tions and contracts that may involve ocean transportation of
supplies subject to the Cargo Preference Act of 1954. (For
application of the Cargo Preference Act of 1954, see
47.502(a)(3), 47.503(a), and 47.504.)
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(2) If an applicable statute requires, or if it has been
determined under agency procedures, that the supplies to be
furnished under the contracts must be transported
exclusively in privately owned U.S.-flag commercial vessels
(see 47.502(a)(1) and 47.503(b)), use the clause with its
Alternatel.

(3) Except for contracts or agreements for ocean trans-
portation services or construction contracts, use the clause
with its Alternate |1 if any of the supplies to be transported

are commercial items that are shipped in direct support of
U.S. military—

(i) Contingency operations;

(i) Exercises; or

(iii) Forces deployed in connection with United
Nations or North Atlantic Treaty Organization humanitarian
or peacekeeping operations.

(b) The contracting officer may insert in solicitations and

contracts, under agency procedures, additional appropriate
clauses concerning the vessels to be used.
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52.227-10 Filing of Patent Applications—Classified Subject
Matter.

52.227-11 Patent Rights—Retention by the Contractor
(Short Form).

52.227-12 Patent Rights—Retention by the Contractor
(Long Form).

52.227-13 Patent Rights—A cquisition by the Government.

52.227-14 Rightsin Data—General.

52.227-15 Representation of Limited Rights Data and
Restricted Computer Software.

52.227-16 Additional Data Requirements.

52.227-17 Rightsin Data—Specia Works.

52.227-18 Rightsin Data—Existing Works.

52.227-19 Commercia Computer Software—Restricted
Rights.

52.227-20 Rightsin Data—SBIR Program.

52.227-21 Technical Data Declaration, Revision, and
Withholding of Payment—Major Systems.

52.227-22 Magjor System—Minimum Rights.

52.227-23 Rightsto Proposal Data (Technical).

52.228-1 Bid Guarantee,

52.228-2 Additional Bond Security.

52.228-3 Workers' Compensation Insurance (Defense Base
Act).

52.228-4 Workers' Compensation and War-Hazard

Insurance Oversess.

Insurance—Work on a Government Installation.

[Reserved]

Insurance—L iability to Third Persons.

52.228-5
52.228-6
52.228-7
52.228-8

52.228-9 Cargo Insurance.

52.228-10 Vehicular and General Public Liability Insurance.

52.228-11 Pledges of Assets.

52.228-12 Prospective Subcontractor Requests for Bonds.

52.228-13 Alternative Payment Protections.

52.228-14 Irrevocable Letter of Credit.

52.228-15 Performance and Payment Bonds— Construction.

52.228-16 Performance and Payment Bonds—Other Than

Construction.

State and Local Taxes.

North Carolina State and Local Sales and Use

Tax.

Federal, State, and Local Taxes.

Federal, State, and Local Taxes (State and Local

Adjustments).

52.229-5 [Reserved]

52.229-6 Taxes—Foreign Fixed-Price Contracts.

52.229-7 Taxes—Fixed-Price Contracts with Foreign
Governments.

52.229-8 Taxes—Foreign Cost-Reimbursement Contracts.

52.229-9 Taxes—Cost-Reimbursement Contracts with
Foreign Governments.

52.229-1
52.229-2

52.229-3
52.229-4

Liability and Insurance—L eased Motor Vehicles.

52.229-10 State of New Mexico Gross Receipts and

Compensating Tax.

Cost Accounting Standards Notices and

Certification.

Cost Accounting Standards.

Disclosure and Consistency of Cost Accounting

Practices.

52.230-4 Consistency in Cost Accounting Practices.

52.230-5 Cost Accounting Standards—Educational
Institution.

52.230-6 Administration of Cost Accounting Standards.

52231  [Reserved]

52.232-1 Payments.

52.232-2 Payments under Fixed-Price Research and

Development Contracts.

Payments under Personal Services Contracts.

Payments under Transportation Contracts and

Transportation-Related Services Contracts.

Payments under Fixed-Price Construction

Contracts.

Payment under Communi cation Service Contracts

with Common Carriers.

Payments under Time-and-Materials and L abor-

Hour Contracts.

52.232-8 Discounts for Prompt Payment.

52.232-9 Limitation on Withholding of Payments.

52.232-10 Payments under Fixed-Price Architect-Engineer
Contracts.

52.232-11 Extras.

52.232-12 Advance Payments.

52.232-13 Notice of Progress Payments.

52.232-14 Notice of Availability of Progress Payments
Exclusively for Small Business Concerns.

52.232-15 Progress Payments Not Included.

52.232-16 Progress Payments.

52.232-17 Interest.

52.232-18 Availability of Funds.

52.232-19 Availahility of Funds for the Next Fiscal Y ear.

52.232-20 Limitation of Cost.

52.232-21 Limitation of Cost (Facilities).

52.232-22 Limitation of Funds.

52.232-23 Assignment of Claims.

52.232-24 Prohibition of Assignment of Claims.

52.232-25 Prompt Payment.

52.232-26 Prompt Payment for Fixed-Price Architect-
Engineer Contracts.

52.232-27 Prompt Payment for Construction Contracts.

52.232-28 |Invitation to Propose Performance-Based
Payments.

52.232-29 Termsfor Financing of Purchases of Commercial
Items.

52.232-30 Installment Payments for Commercial Items.

52.232-31 Invitation to Propose Financing Terms.

52.230-1

52.230-2
52.230-3

52.232-3
52.232-4

52.232-5

52.232-6

52.232-7

52-5
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52.232-32 Performance-Based Payments.

52.232-33 Payment by Electronic Funds Transfer—Central
Contractor Registration.

52.232-34 Payment by Electronic Funds Transfer—Other
than Central Contractor Registration.

52.232-35 Designation of Officefor Government Receipt of
Electronic Funds Transfer Information.

52.232-36 Payment by Third Party.

52.232-37 Multiple Payment Arrangements.

52.232-38 Submission of Electronic Funds Transfer
Information with Offer.

52.233-1 Disputes.

52.233-2 Service of Protest.

52.233-3 Protest after Award.

52.234-1 Industrial Resources Developed Under Defense
Production Act Titlelll.

52235 [Reserved]

52.236-1 Performance of Work by the Contractor.

52.236-2 Differing Site Conditions.

52.236-3 Site Investigation and Conditions Affecting the
Work.

52.236-4 Physical Data

52.236-5 Material and Workmanship.

52.236-6 Superintendence by the Contractor.

52.236-7 Permits and Responsibilities.

52.236-8 Other Contracts.

52.236-9 Protection of Existing Vegetation, Structures,
Equipment, Utilities, and Improvements.

52.236-10 Operations and Storage Areas.

52.236-11 Use and Possession Prior to Completion.

52.236-12 Cleaning Up.

52.236-13 Accident Prevention.

52.236-14 Availability and Use of Utility Services.

52.236-15 Schedules for Construction Contracts.

52.236-16 Quantity Surveys.

52.236-17 Layout of Work.

52.236-18 Work Oversight in Cost-Reimbursement
Construction Contracts.

52.236-19 Organization and Direction of the Work.

52.236-20 [Reserved]

52.236-21 Specifications and Drawings for Construction.

52.236-22 Design Within Funding Limitations.

52.236-23 Responsibility of the Architect-Engineer
Contractor.

52.236-24 Work Oversight in Architect-Engineer Contracts.

52.236-25 Requirements for Registration of Designers.

52.236-26 Preconstruction Conference.

52.236-27 Site Visit (Construction).

52.236-28 Preparation of Proposals—Construction.

52.237-1 SiteVisit.

52.237-2 Protection of Government Buildings, Equipment,
and Vegetation.

52.237-3 Continuity of Services.
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52.237-4 Payment by Government to Contractor.

52.237-5 Payment by Contractor to Government.

52.237-6 Incremental Payment by Contractor to
Government.

52.237-7 Indemnification and Medical Liability Insurance.

52.237-8 Restriction on Severance Paymentsto Foreign
Nationals.

52.237-9 Waiver of Limitation on Severance Paymentsto
Foreign Nationals.

52.237-10 ldentification of Uncompensated Overtime.

52.238  [Reserved]

52.239-1 Privacy or Security Safeguards.

52240  [Reserved]

52.241  Utility Services Provisions and Clauses.

52.241-1 Electric Service Territory Compliance
Representation.

52.241-2 Order of Precedence—Ultilities.

52.241-3 Scope and Duration of Contract.

52.241-4 Changein Class of Service.

52.241-5 Contractor's Facilities.

52.241-6 Service Provisions.

52.241-7 Changein Rates or Terms and Conditions of
Service for Regulated Services.

52.241-8 Changein Rates or Terms and Conditions of
Service for Unregulated Services.

52.241-9 Connection Charge.

52.241-10 Termination Liability.

52.241-11 Multiple Service Locations.

52.241-12 Nonrefundable, Nonrecurring Service Charge.

52.241-13 Capital Credits.

52.242-1 Notice of Intent to Disallow Costs.

52.242-2 Production Progress Reports.

52.242-3 Penalties for Unallowable Costs.

52.242-4 Certification of Final Indirect Costs.

52.242-5 [Reserved]

52.242-6 [Reserved]

52.242-7 [Reserved]

52.242-8 [Reserved]

52.242-9 [Reserved]

52.242-10 F.o.b. Origin—Government Bills of Lading or
Prepaid Postage.

52.242-11 F.o.b. Origin—Government Bills of Lading or
Indicia Mail.

52.242-12 Report of Shipment (REPSHIP).

52.242-13 Bankruptcy.

52.242-14 Suspension of Work.

52.242-15 Stop-Work Order.

52.242-16 Stop-Work Order—Facilities.

52.242-17 Government Delay of Work.

52.243-1 Changes—Fixed-Price.

52.243-2 Changes—Cost-Reimbursement.

52.243-3 Changes—Time-and-Materials or Labor-Hours.

52.243-4 Changes.
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52.243-5
52.243-6
52.243-7
52.244-1
52.244-2
52.244-3
52.244-4

Changes and Changed Conditions.

Change Order Accounting.

Notification of Changes.

[Reserved]

Subcontracts.

[Reserved]

Subcontractors and Outside Associates and

Consultants (Architect-Engineer Services).

Competition in Subcontracting.

Subcontracts for Commercial Items and

Commercial Components.

Property Records.

Government Property (Fixed-Price Contracts).

I dentification of Government-Furnished Property.

Government-Furnished Property (Short Form).

Government Property (Cost-Reimbursement,

Time-and-Material, or Labor-Hour Contracts).

Liability for Government Property (Demolition

Services Contracts).

Government Property (Consolidated Facilities).

52.245-8 Liability for the Facilities.

52.245-9 Use and Charges.

52.245-10 Government Property (Facilities Acquisition).

52.245-11 Government Property (Facilities Use).

52.245-12 Contract Purpose (Nonprofit Educational
Institutions).

52.245-13 Accountable Facilities (Nonprofit Educational
Institutions).

52.245-14 Use of Government Facilities.

52.245-15 Transfer of Titleto the Facilities.

52.245-16 Facilities Equipment Modernization.

52.245-17 Specia Tooling.

52.245-18 Specia Test Equipment.

52.245-19 Government Property Furnished “Asls.”

52.246-1 Contractor |nspection Requirements.

52.246-2 Inspection of Supplies—Fixed-Price.

52.246-3 Inspection of Supplies—Cost-Reimbursement.

52.246-4 Inspection of Services—Fixed-Price.

52.246-5 Inspection of Services—Cost-Reimbursement.

52.246-6 Inspection—Time-and-Material and Labor-Hour.

52.246-7 Inspection of Research and Devel opment—

Fixed-Price.

I nspection of Research and Devel opment— Cost-

Reimbursement.

Inspection of Research and Development (Short

Form).

52.246-10 Inspection of Facilities.

52.246-11 Higher-Level Contract Quality Requirement.

52.246-12 Inspection of Construction.

52.246-13 Inspection—Dismantling, Demoalition, or
Removal of Improvements.

52.246-14 Inspection of Transportation.

52.246-15 Certificate of Conformance.

52.244-5
52.244-6

52.245-1
52.245-2
52.245-3
52.245-4
52.245-5
52.245-6

52.245-7

52.246-8

52.246-9

52.246-16 Responsibility for Supplies.

52.246-17 Warranty of Supplies of a Noncomplex Nature.

52.246-18 Warranty of Supplies of a Complex Nature.

52.246-19 Warranty of Systems and Equipment under
Performance Specifications or Design Criteria

52.246-20 Warranty of Services.

52.246-21 Warranty of Construction.

52.246-22 [Reserved]

52.246-23 Limitation of Liability.

52.246-24 Limitation of Liability—High-Value ltems.

52.246-25 Limitation of Liability—Services.

52.247-1 Commercial Bill of Lading Notations.

52.247-2 Permits, Authorities, or Franchises.

52.247-3 Capability to Perform a Contract for the

Relocation of a Federal Office.

Inspection of Shipping and Receiving Facilities.

Familiarization with Conditions.

Financial Statement.

52.247-7 Freight Excluded.

52.247-8 Estimated Weights or Quantities Not Guaranteed.

52.247-9 Agreed Weight—General Freight.

52.247-10 Net Weight—General Freight.

52.247-11 Net Weight—Household Goods or Office
Furniture.

52.247-12 Supervision, Labor, or Materials.

52.247-13 Accessorial Services—Moving Contracts.

52.247-14 Contractor Responsibility for Receipt of
Shipment.

52.247-15 Contractor Responsibility for Loading and
Unloading.

52.247-16 Contractor Responsibility for Returning
Undelivered Freight.

52.247-17 Charges.

52.247-18 Multiple Shipments.

52.247-19 Stopping in Transit for Partial Unloading.

52.247-20 Estimated Quantitiesor Weightsfor Evaluation of
Offers.

52.247-21 Contractor Liability for Personal Injury and/or
Property Damage.

52.247-22 Contractor Liability for Lossof and/or Damageto
Freight other than Household Goods.

52.247-23 Contractor Liability for Loss of and/or Damageto
Household Goods.

52.247-24 Advance Notification by the Government.

52.247-25 Government-Furnished Equipment With or
Without Operators.

52.247-26 Government Direction and Marking.

52.247-27 Contract Not Affected by Oral Agreement.

52.247-28 Contractor’s Invoices.

52.247-29 F.o.b. Origin.

52.247-30 F.o.b. Origin, Contractor’s Facility.

52.247-31 F.o.b. Origin, Freight Allowed.

52.247-32 F.o.b. Origin, Freight Prepaid.

52.247-4
52.247-5
52.247-6

52-7
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52.247-33 F.o.b. Origin, with Differentials.

52.247-34 F.o.b. Destination.

52.247-35 F.o.b. Destination, Within Consignee’ s Premises.
52.247-36 F.a.s. Vessel, Port of Shipment.

52.247-37 F.0.b. Vessel, Port of Shipment.

52.247-38 F.o.b. Inland Carrier, Point of Exportation.
52.247-39 F.o.b. Inland Point, Country of Importation.

52.247-40 Ex Dock, Pier, or Warehouse, Port of Importation.

52.247-41 C.& f. Destination.

52.247-42 C.i.f. Destination.

52.247-43 F.o.b. Designated Air Carrier’ sTerminal, Point of
Exportation.

52.247-44 F.o.b. Designated Air Carrier’ sTerminal, Point of
Importation.

52.247-45 F.o.b. Origin and/or F.0.b. Destination
Evaluation.

52.247-46 Shipping Point(s) Used in Evaluation of F.o.b.
Origin Offers.

52.247-47 Evauation—F.0.b. Origin.

52.247-48 F.0.b. Destination—Evidence of Shipment.

52.247-49 Destination Unknown.

52.247-50 No Evaluation of Transportation Costs.

52.247-51 Evauation of Export Offers.

52.247-52 Clearance and Documentation Requirements—
Shipmentsto DOD Air or Water Terminal
Transshipment Points.

52.247-53 Freight Classification Description.
52.247-54 [Reserved]

52.247-55 F.o.b. Point for Delivery of Government-
Furnished Property.

52.247-56 Transit Arrangements.
52.247-57 Transportation Transit Privilege Credits.

52.247-58 Loading, Blocking, and Bracing of Freight Car
Shipments.

52.247-59 F.o.b. Origin—Carload and Truckload
Shipments.

52.247-60 Guaranteed Shipping Characteristics.
52.247-61 F.o.b. Origin—Minimum Size of Shipments.
52.247-62 Specific Quantities Unknown.

52.247-63 Preference for U.S.-Flag Air Carriers.

52.247-64 Preference for Privately Owned U.S.-Flag
Commercia Vessels.

52.247-65 F.o.b. Origin, Prepaid Freight—Small Package
Shipments.

52.247-66 Returnable Cylinders.
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52.247-67 Submission of Commercia Transportation Bills
to the General Services Administration for Audit.

52.248-1 Vaue Engineering.
52.248-2 Vaue Engineering—Architect-Engineer.
52.248-3 Vaue Engineering—Construction.

52.249-1 Termination for Convenience of the Government
(Fixed-Price) (Short Form).

52.249-2 Termination for Convenience of the Government
(Fixed-Price).

52.249-3 Termination for Convenience of the Government
(Dismantling, Demoalition, or Removal of
I mprovements).

52.249-4 Termination for Convenience of the Government
(Services) (Short Form).

52.249-5 Termination for Convenience of the Government
(Educational and Other Nonprofit Institutions).

52.249-6 Termination (Cost-Reimbursement).
52.249-7 Termination (Fixed-Price Architect-Engineer).
52.249-8 Default (Fixed-Price Supply and Service).

52.249-9 Default (Fixed-Price Research and
Development).

52.249-10 Default (Fixed-Price Construction).

52.249-11 Termination of Work (Consolidated Facilities or
Facilities Acquisition).

52.249-12 Termination (Personal Services).
52.249-13 Failure to Perform.

52.249-14 Excusable Delays.

52.250-1 Indemnification Under Public Law 85-804.
52.251-1 Government Supply Sources.

52.251-2 Interagency Fleet Management System Vehicles

and Related Services.

52.252-1 Solicitation Provisions Incorporated by
Reference.

52.252-2 Clauses Incorporated by Reference.
52.252-3 Alterationsin Solicitation.

52.252-4 Alterationsin Contract.

52.252-5 Authorized Deviationsin Provisions.
52.252-6 Authorized Deviations in Clauses.
52.253-1 Computer Generated Forms.

Subpart 52.3—Provision and Clause Matrix

52.300  Scope of subpart.

52.301  Solicitation provisions and contract clauses

(Matrix).



SUBPART 52.2—TEXT OF PROVISIONS AND CLAUSES

52.212-4

Other Than Central Contractor Registration), or applicable
agency procedures.

(C) EFT banking information is not required if
the Government waived the requirement to pay by EFT.

(2) Invoices will be handled in accordance with the
Prompt Payment Act (31 U.S.C. 3903) and Office of Manage-
ment and Budget (OMB) prompt payment regulations at 5
CFR part 1315.

(h) Patent indemnity. The Contractor shall indemnify the
Government and its officers, employees and agents against
liability, including costs, for actual or alleged direct or con-
tributory infringement of, or inducement to infringe, any
United States or foreign patent, trademark or copyright, aris-
ing out of the performance of this contract, provided the Con-
tractor is reasonably notified of such claims and proceedings.

(i) Payment. Payment shall be made for items accepted by
the Government that have been delivered to the delivery des-
tinations set forth in this contract. The Government will make
payment in accordance with the Prompt Payment Act (31
U.S.C. 3903) and OM B prompt payment regulationsat 5 CFR
part 1315. In connection with any discount offered for early
payment, time shall be computed from the date of theinvoice.
For the purpose of computing the discount earned, payment
shall be considered to have been made on the date which
appears on the payment check or the specified payment date
if an electronic funds transfer payment is made.

()) Risk of loss. Unless the contract specifically provides
otherwise, risk of loss or damage to the supplies provided
under this contract shall remain with the Contractor until, and
shall pass to the Government upon:

(1) Delivery of the suppliesto acarrier, if transportation
isf.o.b. origin; or

(2) Delivery of the supplies to the Government at the
destination specified in the contract, if transportation isf.o.b.
destination.

(k) Taxes. The contract price includes all applicable Fed-
eral, State, and local taxes and duties.

(I) Termination for the Government’s convenience. The
Government reserves the right to terminate this contract, or
any part hereof, for its sole convenience. Inthe event of such
termination, the Contractor shall immediately stop all work
hereunder and shall immediately cause any and all of its sup-
pliers and subcontractors to cease work. Subject to the terms
of this contract, the Contractor shall be paid a percentage of
the contract price reflecting the percentage of the work per-
formed prior to the notice of termination, plus reasonable
charges the Contractor can demonstrate to the satisfaction of
the Government using its standard record keeping system,
have resulted from the termination. The Contractor shall not
be required to comply with the cost accounting standards or
contract cost principlesfor this purpose. This paragraph does
not give the Government any right to audit the Contractor’s
records. The Contractor shall not be paid for any work per-

formed or costs incurred which reasonably could have been
avoided.

(m) Termination for cause. The Government may termi-
nate this contract, or any part hereof, for cause in the event of
any default by the Contractor, or if the Contractor fails to
comply with any contract termsand conditions, or failsto pro-
vide the Government, upon request, with adequate assurances
of future performance. In the event of termination for cause,
the Government shall not be liable to the Contractor for any
amount for suppliesor servicesnot accepted, and the Contrac-
tor shall beliableto the Government for any and al rightsand
remedies provided by law. If it is determined that the Gov-
ernment improperly terminated this contract for default, such
termination shall be deemed atermination for convenience.

(n) Title. Unless specified elsewhere in this contract, title
to items furnished under this contract shall pass to the Gov-
ernment upon acceptance, regardiess of when or where the
Government takes physical possession.

(o) Warranty. The Contractor warrantsand impliesthat the
itemsdelivered hereunder are merchantable and fit for usefor
the particular purpose described in this contract.

(p) Limitation of liability. Except asotherwise provided by
an express warranty, the Contractor will not be liable to the
Government for consequential damages resulting from any
defect or deficienciesin accepted items.

(q) Other compliances. The Contractor shall comply with
all applicable Federal, State and local laws, executive orders,
rules and regulations applicable to its performance under this
contract.

(r) Compliance with laws unique to Government contracts.
The Contractor agrees to comply with 31 U.S.C. 1352 relat-
ing to limitations on the use of appropriated fundsto influence
certain Federal contracts; 18 U.S.C. 431 relating to officials
not to benefit; 40 U.S.C. 327, et seq., Contract Work Hours
and Safety Standards Act; 41 U.S.C. 51-58, Anti-Kickback
Act of 1986; 41 U.S.C. 265 and 10 U.S.C. 2409 relating to
whistleblower protections; 49 U.S.C. 40118, Fly American;
and 41 U.S.C. 423 relating to procurement integrity.

(s) Order of precedence. Any inconsistenciesin thissolic-
itation or contract shall be resolved by giving precedence in
the following order:

(1) The schedule of supplies/services.

(2) The Assignments, Disputes, Payments, Invoice,
Other Compliances, and Compliance with Laws Unique to
Government Contracts paragraphs of this clause.

(3) The clause at 52.212-5.

(4) Addenda to this solicitation or contract, including
any license agreements for computer software.

(5) Solicitation provisionsif thisisa solicitation.

(6) Other paragraphs of this clause.

(7) The Standard Form 1449.

(8) Other documents, exhibits, and attachments.

(FAC 2001-13)  52.2-33
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(9) The specification.

(End of clause)

52.212-5 Contract Terms and Conditions Required to
Implement  Satutes or  Executive Orders—
Commercial Items.

As prescribed in 12.301(b)(4), insert the following clause:

CONTRACT TERMS AND CONDITIONS REQUIRED TO
IMPLEMENT STATUTES OR EXECUTIVE ORDERS—
COMMERCIAL ITEMS (APR 2003)

(a) The Contractor shall comply with the following FAR
clauses, which are incorporated in this contract by reference,
to implement provisions of law or executive orders applicable
to acquisitions of commercial items:

(1) 52.222-3, Convict Labor (E.O. 11755).
(2) 52.233-3, Protest after Award (31 U.S.C. 3553).

(b) The Contractor shall comply with the FAR clauses in
this paragraph (b) that the Contracting Officer has indicated
as being incorporated in this contract by reference to imple-
ment provisions of law or Executive orders applicable to
acquisitions of commercial items or components:

[Contracting Officer must check as appropriate.]

__ (1) 52.203-6, Restrictions on Subcontractor Salesto
the Government, with Alternate 1 (41U.S.C. 253g and
10 U.S.C. 2402).

__ (2) 52.219-3, Notice of Total HUBZone Small
Business Set-Aside (Jan 1999).

__(8) 52.219-4, Notice of Price Evaluation Preference
for HUBZone Small Business Concerns (Jan 1999) (if the
offeror electsto waivethe preference, it shall soindicateinits
offer).

_ (#H()52.219-5, Very Small Business Set-Aside
(Pub. L. 103-403, section 304, Small Business Reauthoriza-
tion and Amendments Act of 1994).

__(ii) Alternate | to 52.219-5.
__(iii) Alternate 11 to 52.219-5.

__ (5 52.219-8, Utilization of Small
Concerns (15 U.S.C. 637 (d)(2) and (3)).

__(6) 52.219-9, Small Business Subcontracting Plan
(15 U.S.C. 637(d)(4)).

(7)) 52.219-14, Limitations on Subcontracting
(15 U.S.C. 637(a)(14)).

__ (8)(1)52.219-23, Notice of Price Evaluation Adjust-
ment for Small Disadvantaged Business Concerns (Pub. L.
103-355, section 7102, and 10 U.S.C. 2323) (if the offeror
elects to waive the adjustment, it shall so indicate in its
offer).

Business

__(ii) Alternate | of 52.219-23.
(9 52.219-25, Small Disadvantaged Business
Participation Program—Disadvantaged Status and Reporting
(Pub. L. 103-355, section 7102, and 10 U.S.C. 2323).

52.2-34

__ (10) 52.219-26, Small Disadvantaged Business
Participation Program—Incentive Subcontracting (Pub. L.
103-355, section 7102, and 10 U.S.C. 2323).

__(12) 52.222-21, Prohibition of Segregated Facilities
(Feb 1999)

__(12) 52.222-26, Equal Opportunity (E.O. 11246).

__ (13) 52.222-35, Equal Opportunity for Special
Disabled Veterans, Veterans of the Vietham Era, and Other
Eligible Veterans (38 U.S.C. 4212)

__(14) 52.222-36, Affirmative Action for Workers
with Disabilities (29 U.S.C. 793).

__ (15) 52.222-37, Employment Reports on Special
Disabled Veterans, Veterans of the Vietham Era, and Other
Eligible Veterans (38 U.S.C. 4212).

__(16) 52.222-19, Child Labor—Cooperation with
Authorities and Remedies (E.O. 13126).

_ (IN(1)52.223-9, Estimate of Percentage of Recov-
ered Material Content for EPA-Designated Products
(42 U.S.C. 6962(c)(3)(A)(ii)).

__ (ii) Alternate |
6962(i)(2)(C)).

__(18) 52.225-1, Buy American Act—Supplies (41
U.S.C. 10a- 10d).

_ (19)(i) 52.225-3, Buy American Act—North Amer-
ican Free Trade Agreement—Israeli Trade Act (41 U.S.C.
10a- 10d, 19 U.S.C. 3301 note, 19 U.S.C. 2112 note).

__ (i) Alternate | of 52.225-3.
__ (iii) Alternate 11 of 52.225-3.

__(20) 52.225-5, Trade Agreements (19 U.S.C. 2501,
et seg., 19 U.S.C. 3301 note).

__ (21) 52.225-13, Redtriction on Certain Foreign
Purchases (E.O. 12722, 12724, 13059, 13067, 13121, and
13129).

(220 52.225-15, Sanctioned European Union
Country End Products (E.O. 12849).

__ (23) 52.225-16, Sanctioned European Union
Country Services (E.O. 12849).

_ (24) 52.232-33, Payment by Electronic Funds
Transfer—Central Contractor Registration (31 U.S.C. 3332).

__ (25) 52.232-34, Payment by Electronic Funds
Transfer—Other than Central Contractor Registration
(31 U.S.C. 3332).

__(26) 52.232-36, Payment by Third Party (31 U.S.C.
3332).

__(27) 52.239-1, Privacy or Security Safeguards
(5U.S.C. 5524).

__ (28)(i)52.247-64, Preference for Privately Owned
U.S.-Flag Commercia Vessels (46 U.S.C. 1241).

__ (i) Alternate | of 52.247-64.

(c) The Contractor shall comply with the FAR clauses in
this paragraph (c), applicable to commercial services, which
the Contracting Officer hasindicated as being incorporated in
this contract by reference to implement provisions of law or

of 522239 (42 US.C.
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executive orders applicable to acquisitions of commercial
items or components:
[Contracting Officer check as appropriate.]

(1) 52.222-41, Service Contract Act of 1965, As
Amended (41 U.S.C. 351, et seq.).

_(2) 52.222-42, Statement of Equivalent Rates for
Federal Hires (29 U.S.C. 206 and 41 U.S.C. 351, et seq.).

__(3)52.222-43, Fair Labor Standards Act and Service
Contract Act—Price Adjustment (Multiple Year and Option
Contracts) (29 U.S.C. 206 and 41 U.S.C. 351, et seq.).

_(4)52.222-44, Fair Labor Standards Act and Service
Contract Act—Price Adjustment (29 U.S.C. 206 and
41 U.S.C. 351, et seq.).

__(5) 52.222-47, SCA Minimum Wages and Fringe
Benefits Applicable to Successor Contract Pursuant to
Predecessor Contractor Collective Bargaining Agreement
(CBA) (41 U.S.C. 351, et seq.).

(d) Comptroller General Examination of Record. The
Contractor shall comply with the provisions of this paragraph
(d) if this contract was awarded using other than sealed bid,
isin excess of the simplified acquisition threshold, and does
not contain the clause at 52.215-2, Audit and Records—
Negotiation.

(1) The Comptroller General of the United States, or an
authorized representative of the Comptroller General, shall
have access to and right to examine any of the Contractor’s
directly pertinent records involving transactions related to
this contract.

(2) The Contractor shall make available at its offices at
all reasonabletimestherecords, materials, and other evidence
for examination, audit, or reproduction, until 3years after
final payment under this contract or for any shorter period
specified in FAR Subpart 4.7, Contractor Records Retention,
of the other clauses of this contract. If this contract is com-
pletely or partially terminated, the recordsrelating to the work
terminated shall be made availablefor 3 years after any result-
ing final termination settlement. Records relating to appeals
under the disputes clause or to litigation or the settlement of
claimsarising under or relating to this contract shall be made
available until such appeals, litigation, or claims are finally
resolved.

(3) Asused inthis clause, recordsinclude books, docu-
ments, accounting procedures and practices, and other data,
regardless of type and regardless of form. This does not
requirethe Contractor to create or maintain any record that the
Contractor does not maintain in the ordinary course of busi-
ness or pursuant to a provision of law.

(e) Notwithstanding the requirements of the clauses in
paragraphs (@), (b), (c) or (d) of this clause, the Contractor is
not required to include any FAR clause, other than thoselisted
below (and as may be required by an addenda to this para-
graph to establish the reasonableness of pricesunder Part 15),

in asubcontract for commercial items or commercial compo-
nents—

(1) 52.222-26, Equal Opportunity (E.O. 11246);

(2) 52.222-35, Equal Opportunity for Special Disabled
Veterans, Veterans of the Vietnam Era, and Other Eligible
Veterans (38 U.S.C. 4212);

(3) 52.222-36, Affirmative Action for Workers with
Disahilities (29 U.S.C. 793);

(4) 52.247-64, Preference for Privately-Owned U.S.-
Flag Commercia Vessels (46 U.S.C. Appx 1241 and 10
U.S.C. 2631) (flow down required in accordance with para-
graph (d) of FAR clause 52.247-64); and

(5) 52.222-41, Service Contract Act of 1965, As
Amended (41 U.S.C. 351, et seq.).

(End of clause)

Alternate | (Feb 2000). As prescribed in 12.301(b)(4),
delete paragraph (d) from the basic clause, redesignate para-
graph (e) as paragraph (d), and revise the reference to “para-
graphs (a), (b), (c), or (d) of this clause” in the redesignated
paragraph (d) to read “paragraphs (a), (b), and (c) of this
clause’.

52.213-1 Fast Payment Procedure.
As prescribed in 13.404, insert the following clause:

FAST PAYMENT PROCEDURE (FEB 1998)

(a) General. The Government will pay invoices based on
the Contractor's delivery to a post office or common carrier
(or, if shipped by other means, to the point of first receipt by
the Government).

(b) Responsihility for supplies. (1) Title to the supplies
passes to the Government upon delivery to—

(i) A post office or common carrier for shipment to
the specific destination; or

(ii) The point of first receipt by the Government, if
shipment is by means other than Postal Service or common
carrier.

(2) Notwithstanding any other provision of the contract,

order, or blanket purchase agreement, the Contractor shall—

(i) Assume al responsibility and risk of lossfor sup-
plies not received at destination, damaged in transit, or not
conforming to purchase regquirements; and

(ii) Replace, repair, or correct those supplies
promptly at the Contractor's expense, if instructed to do so by
the Contracting Officer within 180 days from the date title to
the supplies vests in the Government.

(c) Preparation of invoice. (1) Upon delivery to a post
office or common carrier (or, if shipped by other means, the
point of first receipt by the Government), the Contractor
shall—

(i) Prepare an invoice as provided in this contract,
order, or blanket purchase agreement; and

52.2-35
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(if) Display prominently on the invoice “FAST
PAY.”

(2) If the purchase price excludes the cost of transpor-
tation, the Contractor shall enter the prepaid shipping cost on
the invoice as a separate item. The Contractor shall not
include the cost of parcel post insurance. |f transportation
charges are stated separately on the invoice, the Contractor
shall retain related paid freight bills or other transportation
billings paid separately for a period of 3 years and shall fur-
nish the bills to the Government upon request.

(3) If this contract, order, or blanket purchase agree-
ment requires the preparation of areceiving report, the Con-
tractor shall prepare the receiving report on the prescribed
form or, aternatively, shal include the following information
on theinvoice, in addition to that required in paragraph (c)(1)
of this clause:

(i) A statement in prominent letters “NO RECEIV-
ING REPORT PREPARED.”
(i) Shipment number.
(iii) Mode of shipment.
(iv) At lineitem level—
(A) National stock number and/or manufacturer's
part number;
(B) Unit of measure;
(C) Ship-To Point;
(D) Mark-For Point, if in the contract; and
(E) FEDSTRIP/MILSTRIP document number, if
in the contract.

(4) If this contract, order, or blanket purchase agree-
ment does not require preparation of a receiving report on a
prescribed form, the Contractor shall include on the invoice
thefollowing information at the lineitem level, in addition to
that required in paragraph (c)(1) of this clause:

(i) Ship-To Paint.

(if) Mark-For Point.

(iii) FEDSTRIP/MILSTRIP document number, if in
the contract.

(5) Where a receiving report is not required, the Con-
tractor shall include a copy of the invoice in each shipment.

(d) Certification of invoice. The Contractor certifies by
submitting an invoice to the Government that the supplies
being billed to the Government have been shipped or deliv-
ered in accordance with shipping instructions issued by the
ordering officer, in the quantities shown on the invoice, and
that the supplies are in the quantity and of the quality desig-
nated by the contract, order, or blanket purchase agreement.

(e) Fast pay container identification. The Contractor shall
mark all outer shipping containers“FAST PAY.”

(End of clause)

52.213-2 Invoices.
Asprescribed in 13.302-5(b), insert the following clause:

52.2-36

INVOICES (APR 1984)

The Contractor’s invoices must be submitted before pay-
ment can be made. The Contractor will be paid on the basis
of the invoice, which must state—

(a) The starting and ending dates of the subscription deliv-
ery; and

(b) Either that orders have been placed in effect for the
addressees required, or that the orderswill be placed in effect
upon receipt of payment.

(End of clause)

52.213-3 Noticeto Supplier.
Asprescribed in 13.302-5(c), insert the following clause:

NOTICE TO SUPPLIER (APR 1984)

Thisis afirm order ONLY if your price does not exceed
the maximum line item or total price in the Schedule. Submit
invoices to the Contracting Officer. If you cannot perform in
exact accordance with this order, WITHHOLD PERFORMANCE,
and notify the Contracting Officer immediately, giving your
quotation.

(End of clause)

52.213-4 Termsand Conditions—Simplified Acquisitions
(Other Than Commercial Items).
As prescribed in 13.302-5(d), insert the following clause:

TERMS AND CONDITIONS—SIMPLIFIED ACQUISITIONS
(OTHER THAN COMMERCIAL ITEMS) (APR 2003)

(a) The Contractor shall comply with the following Fed-
eral Acquisition Regulation (FAR) clauses that are incorpo-
rated by reference:

(1) The clauses listed below implement provisions of

law or Executive order:

(i) 52.222-3, Convict Labor (Auc 1996) (E.O.
11755).

(i) 52.222-21, Prohibition of Segregated Facilities
(FEB 1999) (E.O. 11246).

(iii) 52.222-26, Equal Opportunity (APR 2002) (E.O.
11246).

(iv) 52.225-13, Restrictions on Certain Foreign Pur-
chases (JuLy 2000) (E.O.'s 12722, 12724, 13059, 13067,
13121, and 13129).

(v) 52.233-3, Protest After Award (AUG 1996)
(31 U.S.C. 3553).

(2) Listed below are additional clauses that apply:

(i) 52.232-1, Payments (APR 1984).

(i) 52.232-8, Discounts for Prompt Payment (FEB
2002).

(iii) 52.232-11, Extras (APR 1984).

(iv) 52.232-25, Prompt Payment (FEB 2002).

(v) 52.233-1, Disputes (JuLY 2002).
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(vi) 52.244-6, Subcontracts for Commercia Items
(DEC 2001).

(vii) 52.253-1,
(JaN 1991).

(b) The Contractor shall comply with the following FAR
clauses, incorporated by reference, unless the circumstances
do not apply:

(1) The clauses listed below implement provisions of
law or Executive order:

(i) 52.222-19, Child Labor—Cooperation with
Authorities and Remedies (Sept 2002) (E.O. 13126).
(Applies to contracts for supplies exceeding the micro-pur-
chase threshold.)

(i) 52.222-20, Walsh-Healey Public Contracts Act
(DEC 1996) (41 U.S.C. 35-45) (Applies to supply contracts
over $10,000 in the United States, Puerto Rico, or the U.S.
Virgin Islands).

(iii) 52.222-35, Equal Opportunity for Specia Dis-
abled Veterans, Veterans of the Vietnam Era, and Other Eligi-
ble Veterans (Dec 2001) (38 U.S.C. 4212) (Applies to
contracts of $25,000 or more).

(iv) 52.222-36, Affirmative Action for Workerswith
Disahilities (JUNE 1998) (29 U.S.C. 793). (Applies to con-
tracts over $10,000, unless the work is to be performed out-
side the United States by employees recruited outside the
United States.) (For purposes of this clause, United Sates
includes the 50 States, the District of Columbia, Puerto Rico,
the Northern Mariana Islands, American Samoa, Guam, the
U.S. Virgin Islands, and Wake Island.)

(v) 52.222-37, Employment Reports on Special Dis-
abled Veterans, Veterans of the Vietnam Era, and Other Eligi-
ble Veterans (Dec 2001) (38 U.S.C. 4212) (Applies to
contracts of $25,000 or more).

(vi) 52.222-41, Service Contract Act of 1965, As
Amended (MAY 1989) (41 U.S.C. 351, et seq.) (Appliesto
service contracts over $2,500 that are subject to the Service
Contract Act and will be performed in the United States, Dis-
trict of Columbia, Puerto Rico, the Northern Marianaldands,
American Samoa, Guam, the U.S. Virgin Islands, Johnston
Island, Wake Island, or the outer continental shelf lands).

(vii) 52.223-5, Pollution Prevention and Right-to-
Know Information (APR 1998) (E.O. 12856) (Appliesto ser-
vices performed on Federal facilities).

(viii) 52.225-1, Buy American Act—Supplies (MAY
2002) (41 U.S.C. 10a - 10d) (Applies to contracts for sup-
plies, and to contracts for services involving the furnishing of
supplies, for use within the United States if the value of the
supply contract or supply portion of a service contract
exceeds the micro-purchase threshold and the acquisition—

(A) Is set aside for small business concerns; or
(B) Cannot be set aside for small business con-
cerns (see 19.502-2), and does not exceed $25,000).

(ix) 52.232-33, Payment by Electronic Funds Trans-
fer—Central Contractor Registration (MAY 1999). (Applies

Computer Generated Forms

when the payment will be made by electronic funds transfer
(EFT) and the payment office uses the Central Contractor
Registration (CCR) database as its source of EFT informa
tion.)

(x) 52.232-34, Payment by Electronic Funds Trans-
fer—Other than Central Contractor Registration (MAY 1999).
(Applieswhen the payment will be made by EFT and the pay-
ment office does not use the CCR database as its source of
EFT information.)

(xi) 52.247-64, Preference for Privately Owned
U.S.-Flag Commercia Vessels (APR- 2003) (46 U.S.C. Appx
1241). (Applies to supplies transported by ocean vessels
(except for the types of subcontracts listed at 47.504(d).)

(2) Listed below are additional clauses that may
apply:

(i) 52.209-6, Protecting the Government's Interest
When Subcontracting with Contractors Debarred, Sus-
pended, or Proposed for Debarment (JuLy 1995) (Appliesto
contracts over $25,000).

(ii) 52.211-17, Deélivery of Excess Quantities
(SePT 1989) (Appliesto fixed-price supplies).

(iii) 52.247-29, F.o.b. Origin (JUNE 1988) (Applies
to suppliesif delivery isf.o.b. origin).

(iv) 52.247-34, Fo.b. Destination (Nov 1991)
(Appliesto suppliesif delivery isf.o.b. destination).

(c) FAR 52.252-2, Clauses Incorporated by Reference
(FEB 1998). This contract incorporates one or more clauses
by reference, with the same force and effect as if they were
givenin full text. Upon request, the Contracting Officer will
make their full text available. Also, the full text of a clause
may be accessed electronically at this/these address(es):

[Insert one or more Internet addresses)

(d) Inspection/Acceptance. The Contractor shall tender for
acceptance only those items that conform to the requirements
of thiscontract. The Government reservestheright to inspect
or test any supplies or services that have been tendered for
acceptance. The Government may require repair or replace-
ment of nonconforming supplies or reperformance of noncon-
forming services at no increase in contract price. The
Government must exercise its postacceptance rights—

(1) Within areasonable period of time after the defect
was discovered or should have been discovered; and

(2) Before any substantial change occurs in the condi-
tion of the item, unless the change is due to the defect in the
item.

(e) Excusable delays. The Contractor shall be liable for
default unless nonperformance is caused by an occurrence
beyond the reasonable control of the Contractor and without
its fault or negligence, such as acts of God or the public
enemy, acts of the Government in either its sovereign or con-
tractual capacity, fires, floods, epidemics, quarantine restric-
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tions, strikes, unusually severe weather, and delays of
common carriers. The Contractor shall notify the Contracting
Officer inwriting as soon asit is reasonably possible after the
commencement of any excusable delay, setting forth the full
particulars in connection therewith, shall remedy such occur-
rence with all reasonable dispatch, and shall promptly give
written notice to the Contracting Officer of the cessation of
such occurrence.

(f) Termination for the Government's convenience. The
Government reserves the right to terminate this contract, or
any part hereof, for its sole convenience. Inthe event of such
termination, the Contractor shall immediately stop all work
hereunder and shall immediately cause any and all of its sup-
pliers and subcontractorsto cease work. Subject to the terms
of this contract, the Contractor shall be paid a percentage of
the contract price reflecting the percentage of the work per-
formed prior to the notice of termination, plus reasonable
chargesthat the Contractor can demonstrate to the satisfaction
of the Government, using its standard record keeping system,
have resulted from the termination. The Contractor shall not
be required to comply with the cost accounting standards or
contract cost principlesfor this purpose. This paragraph does

52.2-38 (FAC 2001-13)

not give the Government any right to audit the Contractor's
records. The Contractor shall not be paid for any work per-
formed or costs incurred that reasonably could have been
avoided.

(g) Termination for cause. The Government may termi-
nate this contract, or any part hereof, for cause in the event of
any default by the Contractor, or if the Contractor fails to
comply with any contract termsand conditions, or failsto pro-
vide the Government, upon request, with adequate assurances
of future performance. In the event of termination for cause,
the Government shall not be liable to the Contractor for any
amount for suppliesor servicesnot accepted, and the Contrac-
tor shall beliableto the Government for any and al rightsand
remedies provided by law. If it is determined that the Gov-
ernment improperly terminated this contract for default, such
termination shall be deemed a termination for convenience.

(h) Warranty. The Contractor warrantsand impliesthat the
items delivered hereunder are merchantable and fit for usefor
the particular purpose described in this contract.

(End of clause)
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FEDERAL, STATE, AND LOCAL TAXES (APR 2003)

(8) Asused in this clause—

“ After-imposed Federal tax” means any new or increased
Federal excise tax or duty, or tax that was exempted or
excluded on the contract date but whose exemption was
later revoked or reduced during the contract period, on the
transactions or property covered by this contract that the
Contractor is required to pay or bear as the result of legida
tive, judicial, or administrative action taking effect after the
contract date. It does not include social security tax or other
employment taxes.

| “After-relieved Federa tax” means any amount of Fed-
eral excise tax or duty, except social security or other
employment taxes, that would otherwise have been payable
on the transactions or property covered by this contract, but
which the Contractor is not required to pay or bear, or for
which the Contractor obtains a refund or drawback, as the
result of legislative, judicial, or administrative action taking
effect after the contract date.

| “All applicable Federal, State, and local taxes and duties’
means al taxes and duties, in effect on the contract date,
that the taxing authority is imposing and collecting on the
transactions or property covered by this contract.

| “Contract date” means the date set for bid opening or, if
this is a negotiated contract or a modification, the effective
date of this contract or modification.

“Local taxes’ includes taxes imposed by a possession or
territory of the United States, Puerto Rico, or the Northern
Mariana Idands, if the contract is performed wholly or
partly in any of those areas.

(b) The contract price includes all applicable Federal,
State, and local taxes and duties.

(c) The contract price shall be increased by the amount of
any after-imposed Federal tax, provided the Contractor war-
rants in writing that no amount for such newly imposed Fed-
eral excise tax or duty or rate increase was included in the
contract price, as a contingency reserve or otherwise.

(d) The contract price shall be decreased by the amount
of any after-relieved Federal tax.

(e) The contract price shall be decreased by the amount
of any Federal excise tax or duty, except social security or
other employment taxes, that the Contractor is required to
pay or bear, or does not obtain arefund of, through the Con-
tractor’s fault, negligence, or failure to follow instructions of
the Contracting Officer.

(f) No adjustment shall be made in the contract price
under this clause unless the amount of the adjustment
exceeds $250.

(g) The Contractor shall promptly notify the Contracting
Officer of all matters relating to any Federal excise tax or
duty that reasonably may be expected to result in either an
increase or decrease in the contract price and shall take
appropriate action as the Contracting Officer directs.

(h) The Government shall, without liability, furnish evi-
dence appropriate to establish exemption from any Federal,
State, or local tax when the Contractor requests such evi-
dence and a reasonable basis exists to sustain the exemption.

(End of clause)

52.229-4 Federal, Sate, and Local Taxes (Sate and
L ocal Adjustments).
As prescribed in 29.401-3, insert the following clause:

FEDERAL, STATE, AND LOCAL TAXES (STATE AND
LoCAL ADJUSTMENTS (APR 2003)

(a) Asused in this clause—

“After-imposed tax” means any new or increased Fed-
eral, State, or local tax or duty, or tax that was excluded on
the contract date but whose exclusion was later revoked or
amount of exemption reduced during the contract period,
other than an excepted tax, on the transactions or property
covered by this contract that the Contractor is required to
pay or bear as the result of legidative, judicial, or adminis-
trative action taking effect after the contract date.

“After-relieved tax” means any amount of Federal, State, |
or local tax or duty, other than an excepted tax, that would
otherwise have been payable on the transactions or property
covered by this contract, but which the Contractor is not
required to pay or bear, or for which the Contractor obtains
arefund or drawback, as the result of legidative, judicial, or
administrative action taking effect after the contract date.

“All applicable Federal, State, and local taxes and duties’ |
means all taxes and duties, in effect on the contract date,
that the taxing authority is imposing and collecting on the
transactions or property covered by this contract.

“Contract date” means the effective date of this contract |
and, for any modification to this contract, the effective date
of the modification.

“Excepted tax” means social security or other employ- |
ment taxes, net income and franchise taxes, excess profits
taxes, capital stock taxes, transportation taxes, unemploy-
ment compensation taxes, and property taxes. “Excepted
tax” does not include gross income taxes levied on or mea-
sured by sales or receipts from sales, property taxes assessed
on completed supplies covered by this contract, or any tax
assessed on the Contractor’s possession of, interest in, or
use of property, title to which isin the Government.

“Local taxes’ includes taxes imposed by a possession or
territory of the United States, Puerto Rico, or the Northern
Mariana Idands, if the contract is performed wholly or
partly in any of those areas.

(b) Unless otherwise provided in this contract, the con-
tract price includes al applicable Federal, State, and local
taxes and duties.

(c) The contract price shall be increased by the amount of
any after-imposed tax, or of any tax or duty specificaly
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excluded from the contract price by a term or condition of
this contract that the Contractor is required to pay or bear,
including any interest or penalty, if the Contractor states in
writing that the contract price does not include any contin-
gency for such tax and if liability for such tax, interest, or
penalty was not incurred through the Contractor’s fault, neg-
ligence, or failure to follow instructions of the Contracting
Officer.

(d) The contract price shall be decreased by the amount
of any after-relieved tax. The Government shall be entitled
to interest received by the Contractor incident to a refund of
taxes to the extent that such interest was earned after the
Contractor was paid by the Government for such taxes. The
Government shall be entitled to repayment of any penalty
refunded to the Contractor to the extent that the penalty was
paid by the Government.

(e) The contract price shall be decreased by the amount
of any Federal, State, or local tax, other than an excepted
tax, that was included in the contract price and that the Con-
tractor is required to pay or bear, or does not obtain a refund
of, through the Contractor’s fault, negligence, or failure to
follow instructions of the Contracting Officer.

(f) No adjustment shall be made in the contract price
under this clause unless the amount of the adjustment
exceeds $250.

(g) The Contractor shall promptly notify the Contracting
Officer of al matters relating to Federal, State, and local
taxes and duties that reasonably may be expected to result in
either an increase or decrease in the contract price and shall
take appropriate action as the Contracting Officer directs.
The contract price shall be equitably adjusted to cover the
costs of action taken by the Contractor at the direction of the
Contracting Officer, including any interest, penalty, and rea-
sonable attorneys' fees.

(h) The Government shall furnish evidence appropriate to
establish exemption from any Federal, State, or local tax
when—

(1) The Contractor requests such exemption and states
in writing that it applies to a tax excluded from the contract
price; and

(2) A reasonable basis exists to sustain the exemption.

(End of clause)
52.229-5 [Reserved]
52.229-6 Taxes—Foreign Fixed-Price Contracts.
As prescribed in 29.402-1(a), insert the following clause:

TAXES—FOREIGN FIXED-PRICE CONTRACTS (JAN 1991)

() To the extent that this contract provides for furnishing
supplies or performing services outside the United States, its
possessions, and Puerto Rico, this clause applies in lieu of
any Federal, State, and local taxes clause of the contract.

52.2-180

(b) “Contract date,” as used in this clause, means the date
set for bid opening or, if this is a negotiated contract or a
modification, the effective date of this contract or modifica-
tion.

“Country concerned,” as used in this clause, means any
country, other than the United States, its possessions, and
Puerto Rico, in which expenditures under this contract are
made.

“Tax” and “taxes,” as used in this clause, include fees
and charges for doing business that are levied by the govern-
ment of the country concerned or by its political subdivi-
sions.

“All applicable taxes and duties,” as used in this clause,
means all taxes and duties, in effect on the contract date,
that the taxing authority is imposing and collecting on the
transactions or property covered by this contract, pursuant to
written ruling or regulation in effect on the contract date.

“After-imposed tax,” as used in this clause, means any
new or increased tax or duty, or tax that was exempted or
excluded on the contract date but whose exemption was
later revoked or reduced during the contract period, other
than excepted tax, on the transactions or property covered
by this contract that the Contractor is required to pay or bear
as the result of legidlative, judicial, or administrative action
taking effect after the contract date.

“After-relieved tax,” as used in this clause, means any
amount of tax or duty, other than an excepted tax, that
would otherwise have been payable on the transactions or
property covered by this contract, but which the Contractor
is not required to pay or bear, or for which the Contractor
obtains a refund, as the result of legidlative, judicial, or
administrative action taking effect after the contract date.

“Excepted tax,” as used in this clause, means social secu-
rity or other employment taxes, net income and franchise
taxes, excess profits taxes, capital stock taxes, transportation
taxes, unemployment compensation taxes, and property
taxes. “Excepted tax” does not include gross income taxes
levied on or measured by sales or receipts from sales, prop-
erty taxes assessed on completed supplies covered by this
contract, or any tax assessed on the Contractor’s possession
of, interest in, or use of property, title to which isin the U.S.
Government.

(c) Unless otherwise provided in this contract, the con-
tract price includes all applicable taxes and duties, except
taxes and duties that the Government of the United States
and the government of the country concerned have agreed
shall not be applicable to expenditures in such country by or
on behalf of the United States.

(d) The contract price shall be increased by the amount of
any after-imposed tax or of any tax or duty specifically
excluded from the contract price by a provision of this con-
tract that the Contractor is required to pay or bear, including
any interest or penalty, if the Contractor states in writing
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that the contract price does not include any contingency for
such tax and if liability for such tax, interest, or penalty was
not incurred through the Contractor’s fault, negligence, or
failure to follow instructions of the Contracting Officer or to
comply with the provisions of paragraph (i) of this clause.

(e) The contract price shall be decreased by the amount
of any after-relieved tax, including any interest or penalty.
The Government of the United States shall be entitled to
interest received by the Contractor incident to a refund of
taxes to the extent that such interest was earned after the
Contractor was paid by the Government of the United States
for such taxes. The Government of the United States shall
be entitled to repayment of any penalty refunded to the Con-
tractor to the extent that the penalty was paid by the Govern-
ment.

(f) The contract price shall be decreased by the amount of
any tax or duty, other than an excepted tax, that was
included in the contract and that the Contractor is required
to pay or bear, or does not obtain a refund of, through the
Contractor’s fault, negligence, or failure to follow instruc-
tions of the Contracting Officer or to comply with the provi-
sions of paragraph (i) of this clause.

(g) No adjustment shall be made in the contract price
under this clause unless the amount of the adjustment
exceeds $250.

(h) If the Contractor obtains a reduction in tax liability
under the United States Internal Revenue Code (Title 26,
U.S. Code) because of the payment of any tax or duty that
either was included in the contract price or was the basis of
an increase in the contract price, the amount of the reduction
shall be paid or credited to the Government of the United
States as the Contracting Officer directs.

(i) The Contractor shall take all reasonable action to
obtain exemption from or refund of any taxes or duties,
including interest or penalty, from which the United States
Government, the Contractor, any subcontractor, or the trans-
actions or property covered by this contract are exempt
under the laws of the country concerned or its political sub-
divisions or which the governments of the United States and
of the country concerned have agreed shall not be applicable
to expenditures in such country by or on behalf of the
United States.

() The Contractor shall promptly notify the Contracting
Officer of all matters relating to taxes or duties that reason-
ably may be expected to result in either an increase or
decrease in the contract price and shall take appropriate
action as the Contracting Officer directs. The contract price
shall be equitably adjusted to cover the costs of action taken
by the Contractor at the direction of the Contracting Officer,
including any interest, penalty, and reasonable attorneys
fees.

(End of clause)

52.229-7 Taxes—Fixed-Price Contracts with Foreign
Governments.

As prescribed in 29.402-1(b), insert the following clause:

TAXES—FIXED-PRICE CONTRACTS WITH FOREIGN
GOVERNMENTS (JAN 1991)

(a) “Contract date,” as used in this clause, means the date
set for bid opening or, if this is a negotiated contract or a
modification, the effective date of this contract or modifica-
tion.

(b) The contract price, including the prices in any sub-
contracts under this contract, does not include any tax or
duty that the Government of the United States and the Gov-
ernment of [insert name of the foreign government]
have agreed shall not apply to expenditures made by the
United Statesin [insert name of country], or any tax
or duty not applicable to this contract or any subcontracts
under this contract, pursuant to the laws of [insert
name of country]. If any such tax or duty has been included
in the contract price, through error or otherwise, the contract
price shall be correspondingly reduced.

(c) If, after the contract date, the Government of the
United States and the Government of [insert name
of the foreign government] agree that any tax or duty
included in the contract price shall not apply to expenditures
by the United States in [insert name of country],
the contract price shall be reduced accordingly.

(d) No adjustment shall be made in the contract price
under this clause unless the amount of the adjustment
exceeds $250.

(End of clause)

52.229-8
Contracts.

As prescribed in 29.402-2(a), insert the following clause:

Taxes—Foreign  Cost-Reimbur sement

TAXES—FOREIGN COST-REIMBURSEMENT CONTRACTS
(MAR 1990)

(a) Any tax or duty from which the United States Gov-

ernment is exempt by agreement with the Government of

[insert name of the foreign government], or from

which the Contractor or any subcontractor under this con-

tract is exempt under the laws of [insert name of

country], shall not congtitute an allowable cost under this
contract.

(b) If the Contractor or subcontractor under this contract
obtains a foreign tax credit that reduces its Federal income
tax liability under the United States Internal Revenue Code
(Title 26, U.S. Code) because of the payment of any tax or
duty that was reimbursed under this contract, the amount of
the reduction shall be paid or credited at the time of such

(FAC 2001-13)  52.2-181
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offset to the Government of the United States as the Con-
tracting Officer directs.

(End of clause)

52.229-9 Taxes—Cost-Reimbursement Contracts with
Foreign Governments.
As prescribed in 29.402-2(b), insert the following clause:

TAXES—COST-REIMBURSEMENT CONTRACTS WITH
FOREIGN GOVERNMENTS (MAR 1990)

(a) Any tax or duty from which the United States Gov-

ernment is exempt by agreement with the Government of

[insert name of the foreign government], or from

which any subcontractor under this contract is exempt under

the laws of [insert name of country], shall not con-
stitute an allowable cost under this contract.

(b) If any subcontractor obtains a foreign tax credit that
reduces its Federal income tax liability under the United
States Internal Revenue Code (Title 26, U.S. Code) because
of the payment of any tax or duty that was reimbursed under
this contract, the amount of the reduction shall be paid (not
credited to the contract) to the Treasurer of the United States
at the time the Federal income tax return isfiled.

(End of clause)

52.229-10 Sate of New Mexico Gross Receipts and
Compensating Tax.

As prescribed in 29.401-4(b), insert the following clause:

STATE OF NEW MEXI1CO GROSS RECEIPTS AND
COMPENSATING TAX (APR 2003)

(a) Within thirty (30) days after award of this contract,
the Contractor shall advise the State of New Mexico of this
contract by registering with the State of New Mexico, Taxa-
tion and Revenue Department, Revenue Division, pursuant
to the Tax Administration Act of the State of New Mexico
and shall identify the contract number.

(b) The Contractor shall pay the New Mexico gross
recei pts taxes, pursuant to the Gross Receipts and Compen-
sating Tax Act of New Mexico, assessed against the contract
fee and costs paid for performance of this contract, or of any
part or portion thereof, within the State of New Mexico.
The allowability of any gross receipts taxes or local option
taxes lawfully paid to the State of New Mexico by the Con-
tractor or its subcontractors will be determined in accor-
dance with the Allowable Cost and Payment clause of this
contract except as provided in paragraph (d) of this clause.

(c) The Contractor shall submit applications for Nontax-
able Transaction Certificates, Form CSR-3C, to the:
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State of New Mexico Taxation and Revenue Dept.
Revenue Division

PO Box 630

Santa Fe, New Mexico 87509

When the Type 15 Nontaxable Transaction Certificate is
issued by the Revenue Division, the Contractor shall use
these certificates strictly in accordance with this contract,
and the agreement between the (* ) and
the New Mexico Taxation and Revenue Department.

(d) The Contractor shall provide Type 15 Nontaxable
Transaction Certificates to each vendor in New Mexico sell-
ing tangible personal property to the Contractor for use in
the performance of this contract. Failure to provide a Type
15 Nontaxable Transaction Certificate to vendors will result
in the vendor's liability for the gross receipt taxes and those
taxes, which are then passed on to the Contractor, shall not
be reimbursable as an allowable cost by the Government.

(e) The Contractor shall pay the New Mexico compensat-
ing user tax for any tangible personal property which is pur-
chased pursuant to a Nontaxable Transaction Certificate if
such property is not used for Federal purposes.

(f) Out-of-state purchase of tangible personal property by
the Contractor which would be otherwise subject to com-
pensation tax shall be governed by the principles of this
clause. Accordingly, compensating tax shall be due from
the contractor only if such property is not used for Federal
purposes.

(g) The (* ) may receive information
regarding the Contractor from the Revenue Division of the
New Mexico Taxation and Revenue Department and, at the
discretion of the (* ), may participate in
any matters or proceedings pertaining to this clause or the
above-mentioned Agreement. This shall not preclude the
Contractor from having its own representative nor does it
obligate the (* ) to represent its Contractor.

(h) The Contractor agrees to insert the substance of this
clause, including this paragraph (h), in each subcontract
which meets the criteriain 29.401-4(b)(1) through (3) of the |
Federal Acquisition Regulation, 48 CFR part 29.

(i) Paragraphs (@) through (h) of this clause shall be null
and void should the Agreement referred to in paragraph (c)
of this clause be terminated; provided, however, that such
termination shall not nullify obligations already incurred
prior to the date of termination.

[* Insert appropriate agency namein blanks.]

(End of clause)

52.230-1 Cost Accounting Sandards Notices and
Certification.

As prescribed in 30.201-3, insert the following provision:
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tional security satisfactory to the administering office, to the
extent that the security is available.

() Representations. The Contractor representsthe follow-
ing:

(2) The balance sheet, the profit and loss statement, and
any other supporting financia statements furnished to the
administering office fairly reflect the financial condition of the
Contractor at the date shown or the period covered, and there
has been no subsequent materially adverse change in the finan-
cia condition of the Contractor.

(2) Nolitigation or proceedings are presently pending or
threatened against the Contractor, except as shown in the finan-
cia statements.

(3) The Contractor has disclosed all contingent liabili-
ties, except for liability resulting from the renegotiation of
defense production contracts, in the financial statements fur-
nished to the administering office.

(4) None of the terms in this clause conflict with the
authority under which the Contractor is doing business or with
the provision of any existing indenture or agreement of the Con-
tractor.

(5) The Contractor has the power to enter into this con-
tract and accept advance payments, and has taken all necessary
action to authorize the acceptance under the terms of this con-
tract.

(6) The assets of the Contractor are not subject to any
lien or encumbrance of any character except for current taxes
not delinquent, and except as shown in the financial statements
furnished by the Contractor. Thereis no current assignment of
claims under any contract affected by these advance payment
provisions.

(7) All information furnished by the Contractor to the
administering office in connection with each request for
advance payments is true and correct.

(8) These representations shall be continuing and shall
be considered to have been repeated by the submission of each
invoice for advance payments.

(m) Covenants. To the extent the Government considersit
necessary while any advance payments made under this con-
tract remain outstanding, the Contractor, without the prior writ-
ten consent of the administering office, shall not—

(1) Mortgage, pledge, or otherwise encumber or alow
to be encumbered, any of the assets of the Contractor now
owned or subsequently acquired, or permit any preexisting
mortgages, liens, or other encumbrances to remain on or attach
to any assets of the Contractor which are allocated to perform-
ing this contract and with respect to which the Government has
alien under this contract;

(2) Sel, assign, transfer, or otherwise dispose of
accounts receivable, notes, or claims for money due or to
become due;

(3) Declare or pay any dividends, except dividends pay-
able in stock of the corporation, or make any other distribution
on account of any shares of its capital stock, or purchase,
redeem, or otherwise acquire for value any of its stock, except
as required by sinking fund or redemption arrangements

reported to the administering office incident to the establish-
ment of these advance payment provisions;

(4) S, convey, or lease al or a substantial part of its
assets;

(5) Acquirefor value the stock or other securities of any
corporation, municipality, or Governmental authority, except
direct obligations of the United States;

(6) Make any advance or loan or incur any liability as
guarantor, surety, or accommodation endorser for any party;

(7) Permit awrit of attachment or any similar processto
beissued against its property without getting arel ease or bond-
ing the property within 30 days after the entry of the writ of
attachment or other process;

(8) Pay any remuneration in any form to its directors,
officers, or key employees higher than rates provided in exist-
ing agreements of which notice has been given to the adminis-
tering office, accrue excess remuneration without first
obtaining an agreement subordinating it to al claims of the
Government, or employ any person at a rate of compensation
over $ ayedr;

(9) Change substantially the management, ownership,
or control of the corporation;

(10) Merge or consolidate with any other firm or corpo-
ration, change thetype of business, or engagein any transaction
outside the ordinary course of the Contractor's business as pres-
ently conducted;

(11) Deposit any of its funds except in a bank or trust
company insured by the Federal Deposit Insurance Corporation
or acredit union insured by the National Credit Union Admin-
istration;

(12) Create or incur indebtedness for advances, other
than advances to be made under the terms of this contract, or
for borrowings;

(13) Make or covenant for capital expenditures exceed-
ing $ intotal;

(14) Permit its net current assets, computed in accor-
dance with generally accepted accounting principles, to become
lessthan $ ;or

(15) Make any payments on account of the obligations
listed below, except in the manner and to the extent provided in
this contract:

[List the pertinent obligations]

52.232-13 Notice of Progress Payments.

As prescribed in 32.502-3(a), insert the following provi-
sion in invitations for bids and requests for proposals that
include a Progress Payments clause:

NOTICE OF PROGRESS PAYMENTS (APR 1984)

The need for customary progress payments conforming to
the regulations in Subpart 32.5 of the Federal Acquisition
Regulation (FAR) will not be considered as a handicap or
adverse factor in the award of the contract. The Progress Pay-
ments clause included in this solicitation will be included in

(FAC 2001-13)  52.2-203
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any resulting contract, modified or atered if necessary in
accordance with subsection 52.232-16 and its Alternate | of
the FAR. Even though the clause is included in the contract,
the clause shall be inoperative during any time the contrac-
tor’s accounting system and controls are determined by the
Government to be inadequate for segregation and accumula-
tion of contract costs.

(End of provision)

52.232-14 Notice of Availability of Progress Payments

Exclusively for Small Business Concerns.

As prescribed in 32.502-3(b)(2), insert the following pro-
vision in invitations for bids if it is anticipated that (a) both
small business concerns and others may submit bids in
responseto the sameinvitation and (b) only thesmall business
bidders would need progress payments:

NOTICE OF AVAILABILITY OF PROGRESS PAYMENTS
EXCLUSIVELY FOR SMALL BUSINESS CONCERNS
(APR 1984)

The Progress Payments clause will be available only to
small business concerns. Any bid conditioned upon inclusion
of aprogress payment clause in the resulting contract will be
rejected as nonresponsiveif the bidder is not a small business
concern.

(End of provision)

52.232-15 Progress Payments Not I ncluded.

As prescribed in 32.502-3(c), insert the following provi-
sion in invitations for bids if the solicitation will not contain
one of the provisions prescribed in 32.502-3(a) and (b):

PROGRESS PAYMENTS NOT INCLUDED (APR 1984)

A progress payments clause is not included in this solici-
tation, and will not be added to the resulting contract at the
time of award. Bids conditioned upon inclusion of a progress
payment clause in the resulting contract will be rejected as
nonresponsive.

(End of provision)

52.232-16 Progress Payments.
As prescribed in 32.502-4(a), insert the following clause:

PROGRESS PAYMENTS (APR 2003)

The Government will make progress paymentsto the Con-
tractor when requested as work progresses, but not more fre-
quently than monthly, in amounts of $2,500 or more approved
by the Contracting Officer, under the following conditions:

(8) Computation of amounts. (1) Unless the Contractor
requests a smaller amount, the Government will compute
each progress payment as 80 percent of the Contractor’stotal
costs incurred under this contract whether or not actually
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paid, plus financing payments to subcontractors (see para-
graph (j) of this clause), less the sum of all previous progress
payments made by the Government under this contract. The
Contracting Officer will consider cost of money that would be
allowable under FAR 31.205-10 as an incurred cost for
progress payment purposes.

(2) The amount of financing and other payments for
supplies and services purchased directly for the contract are
limited to the amounts that have been paid by cash, check, or
other forms of payment, or that are determined due and will
be paid to subcontractors—

(i) In accordance with the terms and conditions of a
subcontract or invoice; and

(i) Ordinarily within 30 days of the submission of
the Contractor's payment request to the Government.

(3) The Government will exclude accrued costs of Con-
tractor contributions under employee pension plans until
actually paid unless—

(i) The Contractor’s practice is to make contribu-
tionsto the retirement fund quarterly or more frequently; and

(ii) The contribution does not remain unpaid 30 days
after the end of the applicable quarter or shorter payment
period (any contribution remaining unpaid shall be excluded
from the Contractor’s total costs for progress payments until
paid).

(4) The Contractor shall not include the following in
total costs for progress payment purposes in paragraph (a)(1)
of this clause:

(i) Costs that are not reasonable, allocable to this
contract, and consistent with sound and generally accepted
accounting principles and practices.

(ii) Costsincurred by subcontractors or suppliers.

(iii) Costs ordinarily capitalized and subject to
depreciation or amortization except for the properly depreci-
ated or amortized portion of such costs.

(iv) Payments made or amounts payable to subcon-
tractors or suppliers, except for—

(A) Completed work, including partial deliveries,
to which the Contractor has acquired title; and

(B) Work under cost-reimbursement or time-and-
material subcontracts to which the Contractor has acquired
title.

(5) Theamount of unliquidated progress payments may
exceed neither (i) the progress payments made against incom-
plete work (including allowable unliquidated progress pay-
ments to subcontractors) nor (ii) the value, for progress
payment purposes, of the incomplete work. Incomplete work
shall be considered to be the suppliesand servicesrequired by
this contract, for which delivery and invoicing by the Con-
tractor and acceptance by the Government are incompl ete.

(6) The total amount of progress payments shall not
exceed 80 percent of the total contract price.
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(7) Concerning any proceeds received by the Govern-
ment for property to which title has vested in the Government
under the subcontract terms, the parties agree that the pro-
ceeds shall be applied to reducing any unliquidated financing
payments by the Government to the Contractor under this
contract.

(8) If no unliquidated financing payments to the Con-
tractor remain, but there are unliquidated financing payments
that the Contractor has made to any subcontractor, the Con-
tractor shall be subrogated to al the rights the Government
obtained through thetermsrequired by thisclauseto bein any
subcontract, asif all such rights had been assigned and trans-
ferred to the Contractor.

(9) Tofacilitate small business participation in subcon-
tracting under this contract, the Contractor shall provide
financing paymentsto small business concerns, in conformity
with the standardsfor customary contract financing payments
stated in FAR 32.113. The Contractor shall not consider the
need for such financing payments as a handicap or adverse
factor in the award of subcontracts.

(k) Limitations on undefinitized contract actions. Notwith-
standing any other progress payment provisions in this con-
tract, progress payments may not exceed 80 percent of costs
incurred on work accomplished under undefinitized contract
actions. A “contract action” is any action resulting in a con-
tract, as defined in Subpart 2.1, including contract modifica-
tions for additional supplies or services, but not including
contract modificationsthat are within the scope and under the
terms of the contract, such as contract modifications issued
pursuant to the Changes clause, or funding and other admin-
istrative changes. This limitation shall apply to the costs
incurred, as computed in accordance with paragraph (a) of
this clause, and shall remain in effect until the contract action
is definitized. Costs incurred which are subject to this limita-
tion shall be segregated on Contractor progress payment
requests and invoices from those costs eligible for higher
progress payment rates. For purposes of progress payment
liquidation, as described in paragraph (b) of this clause,
progress payments for undefinitized contract actions shall be
liquidated at 80 percent of the amount invoiced for work per-
formed under the undefinitized contract action as long as the
contract action remains undefinitized. The amount of unliqui-
dated progress payments for undefinitized contract actions
shall not exceed 80 percent of the maximum liability of the
Government under the undefinitized contract action or such
lower limit specified elsewhere in the contract. Separate lim-
its may be specified for separate actions.

(I) Due date. The designated payment office will make
progress payments on the [Contracting Officer
insert date as prescribed by agency head; if not prescribed,
insert “ 30th” ] day after the designated billing office receives
aproper progress payment request. In the event that the Gov-
ernment requires an audit or other review of a specific

progress payment request to ensure compliance with the
terms and conditions of the contract, the designated payment
officeis not compelled to make payment by the specified due
date. Progress payments are considered contract financing
and are not subject to the interest penalty provisions of the
Prompt Payment Act.

(m) Progress payments under indefinite-delivery con-
tracts. The Contractor shall account for and submit progress
payment requests under individual orders asif the order con-
stituted a separate contract, unless otherwise specified in this
contract.

(End of clause)

Alternate| (Mar 2000). If the contract iswith asmall busi-
ness concern, change each mention of the progress payment
and liquidation rates excepting paragraph (k) to the customary
rate of 85 percent for small business concerns (see FAR
32.501-1).

Alternate Il (Apr 2003). If the contract is aletter contract,
add paragraphs (n) and (0). The amount specified in para-
graph (o) shall not exceed 80 percent of the maximum liability
of the Government under the letter contract. The contracting
officer may specify separate limits for separate parts of the
work.

(n) The Contracting Officer will liquidate progress pay-
ments made under this letter contract, unless previously liqui-
dated under paragraph (b) of this clause, using the following
procedures:

(2) If this letter contract is superseded by a definitive
contract, unliquidated progress payments made under thisletter
contract shall be liquidated by deducting the amount from the
first progress or other payments made under the definitive con-
tract.

(2) If thisletter contract is not superseded by adefinitive
contract calling for the furnishing of all or part of thearticles or
servicescovered under theletter contract, unliquidated progress
payments made under the letter contract shall be liquidated by
deduction from the amount payable under the Termination
clause.

(3) If thisletter contract is partly terminated and partly
superseded by a contract, the Government will allocate the
unliquidated progress payments to the terminated and untermi-
nated portions asthe Government deems equitable, and will lig-
uidate each portion under the relevant procedure in paragraphs
(n)(1) and (n)(2) of this clause.

(4) If the method of liquidating progress payments pro-
vided in this clause does not result in full liquidation, the Con-
tractor shall immediately pay the unliquidated balance to the
Government on demand.

(0) The amount of unliquidated progress payments shall
not exceed [Contracting Officer specify dollar
amount].

Alternatelll (Apr 2003). Asprescribed in 32.502-4(d), add
the following paragraph (n) to the basic clause. If Alternate

52.2-207
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Il is aso being used, redesignate the following paragraph as
paragraph (p):
(n) The provisions of this clause will not be applicable to

individual orders at or below the simplified acquisition thresh-
old.

52.232-17 Interest.
As prescribed in 32.617(a) and (b), insert the following
clause:

INTEREST (JUNE 1996)

(a) Except as otherwise provided in this contract under a
Price Reduction for Defective Cost or Pricing Data clause or
a Cost Accounting Standards clause, all amounts that
become payable by the Contractor to the Government under
this contract (net of any applicable tax credit under the
Internal Revenue Code (26 U.S.C. 1481)) shall bear smple
interest from the date due until paid unless paid within 30
days of becoming due. The interest rate shall be the interest
rate established by the Secretary of the Treasury as provided
in Section 12 of the Contract Disputes Act of 1978 (Public
Law 95-563), which is applicable to the period in which the
amount becomes due, as provided in paragraph (b) of this
clause, and then at the rate applicable for each six-month
period as fixed by the Secretary until the amount is paid.

(b) Amounts shall be due at the earliest of the following
dates:

(1) The date fixed under this contract.

(2) The date of the first written demand for payment
consistent with this contract, including any demand result-
ing from a default termination.

(3) The date the Government transmits to the Contrac-
tor a proposed supplemental agreement to confirm com-
pleted negotiations establishing the amount of debt.

(4) If this contract provides for revision of prices, the
date of written notice to the Contractor stating the amount of
refund payable in connection with a pricing proposal or a
negotiated pricing agreement not confirmed by contract
modification.

(c) The interest charge made under this clause may be
reduced under the procedures prescribed in 32.614-2 of the
Federal Acquisition Regulation in effect on the date of this
contract.

(End of clause)
52.232-18 Availability of Funds.
As prescribed in 32.705-1(a), insert the following clause:
AVAILABILITY OF FUNDS (APR 1984)

Funds are not presently available for this contract. The
Government’s obligation under this contract is contingent
upon the availability of appropriated funds from which pay-
ment for contract purposes can be made. No legal liability on
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the part of the Government for any payment may arise until
funds are made available to the Contracting Officer for this
contract and until the Contractor receives notice of such avail-
ability, to be confirmed in writing by the Contracting Officer.

(End of clause)

52.232-19 Availability of Fundsfor the Next Fiscal Year.
As prescribed in 32.705-1(b), insert the following clause
in solicitations and contracts if a one-year indefinite-quan-
tity or requirements contract for services is contemplated
and the contract (a) is funded by annual appropriations and
(b) is to extend beyond the initial fiscal year (see 32.703-

2(b)):

AVAILABILITY OF FUNDS FOR THE NEXT FISCAL YEAR
(APR 1984)

Funds are not presently available for performance under
this contract beyond . The Government’s obliga-
tion for performance of this contract beyond that date is
contingent upon the availability of appropriated funds from
which payment for contract purposes can be made. No legal
liability on the part of the Government for any payment may
arise for performance under this contract beyond ,
until funds are made available to the Contracting Officer for
performance and until the Contractor receives notice of
availability, to be confirmed in writing by the Contracting
Officer.

(End of clause)

52.232-20 Limitation of Cost.

As prescribed in 32.705-2(a), insert the following clause
in solicitations and contracts if a fully funded cost-reim-
bursement contract is contemplated, except those for consol-
idated facilities, facilities acquisition, or facilities use,
whether or not the contract provides for payment of a fee.
The 60-day period may be varied from 30 to 90 days and the
75 percent from 75 to 85 percent. “Task Order” or other
appropriate designation may be substituted for “Schedule”
wherever that word appearsin the clause.

LIMITATION OF COsT (APR 1984)

(a) The parties estimate that performance of this contract,
exclusive of any fee, will not cost the Government more
than (1) the estimated cost specified in the Schedule or, (2)
if this is a cost-sharing contract, the Government’s share of
the estimated cost specified in the Schedule. The Contractor
agrees to use its best efforts to perform the work specified in
the Schedule and all obligations under this contract within
the estimated cost, which, if this is a cost-sharing contract,
includes both the Government’s and the Contractor’s share
of the cost.

(b) The Contractor shall notify the Contracting Officer in
writing whenever it has reason to believe that—
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(f)(1) The Contractor shall notify the Contracting Officer
reasonably in advance of placing any subcontract or modifi-
cation thereof for which consent is required under paragraph
(©), (d), or (e) of thisclause, including the following informa-
tion:

(i) A description of the suppliesor servicesto besub-
contracted.

(i) ldentification of the type of subcontract to be
used.

(iii) Identification of the proposed subcontractor.

(iv) The proposed subcontract price.

(v) The subcontractor’s current, compl ete, and accu-
rate cost or pricing data and Certificate of Current Cost or
Pricing Data, if required by other contract provisions.

(vi) The subcontractor’s Disclosure Statement or
Certificate relating to Cost Accounting Standards when such
data are required by other provisions of this contract.

(vii) A negotiation memorandum reflecting—

(A) The principal elements of the subcontract
price negotiations;

(B) The most significant considerations control-
ling establishment of initial or revised prices;

(C) The reason cost or pricing data were or were
not required;

(D) Theextent, if any, to which the Contractor did
not rely on the subcontractor’s cost or pricing data in deter-
mining the price objective and in negotiating the final price;

(E) The extent to which it was recognized in the
negotiation that the subcontractor’s cost or pricing data were
not accurate, complete, or current; the action taken by the
Contractor and the subcontractor; and the effect of any such
defective data on the total price negotiated;

(F) The reasons for any significant difference
between the Contractor’s price objective and the price nego-
tiated; and

(G) A complete explanation of the incentive fee
or profit plan when incentives are used. The explanation shall
identify each critical performance eement, management
decisions used to quantify each incentive element, reasonsfor
the incentives, and a summary of all trade-off possibilities
considered.

(2) The Contractor is not required to notify the Con-
tracting Officer in advance of entering into any subcontract
for which consent is not required under paragraph (c), (d), or
(e) of this clause.

(g) Unless the consent or approval specifically provides
otherwise, neither consent by the Contracting Officer to any
subcontract nor approval of the Contractor’s purchasing sys-
tem shall constitute a determination—

(2) Of the acceptability of any subcontract termsor con-
ditions;

(2) Of the alowability of any cost under this contract;
or

(3) To relieve the Contractor of any responsibility for
performing this contract.

(h) No subcontract or modification thereof placed under
this contract shall provide for payment on a cost-plus-a-per-
centage-of-cost basis, and any fee payable under cost-reim-
bursement type subcontracts shall not exceed the fee
limitations in FAR 15.404-4(c)(4)(i).

(i) The Contractor shall give the Contracting Officer
immediate written notice of any action or suit filed and
prompt notice of any claim made against the Contractor by
any subcontractor or vendor that, in the opinion of the Con-
tractor, may result in litigation related in any way to this con-
tract, with respect to which the Contractor may be entitled to
reimbursement from the Government.

(i) The Government reserves the right to review the Con-
tractor’s purchasing system as set forth in FAR Subpart 44.3.

(k) Paragraphs (d) and (f) of this clause do not apply to the
following subcontracts, which were evaluated during negoti-
ations

(End of clause)

Alternate | (Aug 1998). As prescribed in 44.204(a)(2)(i),
substitute the following paragraph (f)(2) for paragraph (f)(2)
of the basic clause:

(f)(2) If the Contractor has an approved purchasing system
and consent is not required under paragraph (c), (d), or (e) of
this clause, the Contractor nevertheless shall notify the Con-
tracting Officer reasonably in advance of entering into any (i)
cost-plus-fixed-fee subcontract, or (ii) fixed-price subcontract
that exceeds the greater of the simplified acquisition threshold
or 5 percent of thetotal estimated cost of thiscontract. Thenoti-
fication shall include the information required by paragraphs
(F)(Q)(i) through (f)(1)(iv) of this clause.

Alternate Il (Aug 1998). As prescribed in 44.204(a)(2)(ii),
substitute the following paragraph (f)(2) for paragraph (f)(2)
of the basic clause:

(f)(2) If the Contractor has an approved purchasing system
and consent is not required under paragraph (c), (d), or (e) of
this clause, the Contractor nevertheless shall naotify the Con-
tracting Officer reasonably in advance of entering into any (i)
cost-plus-fixed-fee subcontract, or (ii) fixed-price subcontract
that exceeds either the simplified acquisition threshold or 5 per-
cent of thetotal estimated cost of this contract. The notification
shall include the information required by paragraphs (f)(1)(i)
through (f)(2)(iv) of this clause.
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52.244-3 [Reserved]

52.244-4  Subcontractors and Outside Associates and
Consultants (Architect-Engineer Services).
As prescribed in 44.204(b), insert the following clause:

SUBCONTRACTORS AND OUTSIDE ASSOCIATES AND
CONSULTANTS (ARCHITECT-ENGINEER SERVICES)
(AUG 1998)

Any subcontractors and outside associates or consultants
required by the Contractor in connection with the services
covered by the contract will be limited to individuals or firms
that were specifically identified and agreed to during negoti-
ations. The Contractor shall obtain the Contracting Officer’s
written consent before making any substitution for these sub-
contractors, associates, or consultants.

(End of clause)

52.244-5 Competition in Subcontracting.
As prescribed in 44.204(c), insert the following clause:

COMPETITION IN SUBCONTRACTING (DEC 1996)

(8) The Contractor shall select subcontractors (including
suppliers) on a competitive basis to the maximum practical
extent consistent with the objectives and requirements of the
contract.

(b) If the Contractor is an approved mentor under the
Department of Defense Pilot Mentor-Protégé Program (Pub.
L. 101-510, section 831 as amended), the Contractor may
award subcontracts under this contract on a noncompetitive
basisto its protégés.

(End of clause)

52.244-6  Subcontracts for Commercial ltems and
Commercial Components.

As prescribed in 44.403, insert the following clause:

SUBCONTRACTS FOR COMMERCIAL ITEMS AND
CoMMERCIAL COMPONENTS (APR 2003)

52.2-260

(a) Definitions. As used in this clause—

“Commercia item” has the meaning contained in the
clause at 52.202-1, Definitions.

“Subcontract” includes a transfer of commercial items
between divisions, subsidiaries, or affiliates of the Contractor
or subcontractor at any tier.

(b) To the maximum extent practicable, the Contractor
shall incorporate, and require its subcontractors at all tiersto
incorporate, commercial items or nondevelopmental items as
components of items to be supplied under this contract.

(c)(1) The Contractor shall insert the following clausesin
subcontracts for commercial items:

(i) 52.219-8, Utilization of Small Business Concerns
(OcT 2000) (15 U.S.C. 637(d)(2) and (3)), in all subcontracts
that offer further subcontracting opportunities. If the subcon-
tract (except subcontracts to small business concerns)
exceeds $500,000 ($1,000,000 for construction of any public
facility), the subcontractor must include 52.219-8 in lower
tier subcontracts that offer subcontracting opportunities.

(i) 52.222-26, Equal Opportunity (APR 2002) (E.O.
11246).

(iii) 52.222-35, Equal Opportunity for Specia Dis-
abled Veterans, Veterans of the Vietnam Era, and Other Eligi-
ble Veterans (Dec 2001) (38 U.S.C. 4212(a));

(iv) 52.222-36, Affirmative Action for Workerswith
Disabilities (JUNE 1998) (29 U.S.C. 793).

(v) 52.247-64, Preferencefor Privately Owned U.S.-
Flag Commercial Vessels (APR 2003) (46 U.S.C. Appx 1241
and 10 U.S.C. 2631) (flow down required in accordance with
paragraph (d) of FAR clause 52.247-64).

(2) While not required, the Contractor may flow down
to subcontracts for commercia items a minima number of
additional clauses necessary to satisfy its contractual obliga-
tions.

(d) The Contractor shall include the terms of this clause,
including this paragraph (d), in subcontracts awarded under
this contract.

(End of clause)
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packaged separately. This information will be used to deter-
mine transportation costs for evaluation purposes. If the off-
eror does not furnish sufficient datain paragraph (a)(1) of this
clause, to permit determination by the Government of the
item shipping costs, evaluation will be based on the shipping
characteristics submitted by the offeror whose offer produces
the highest transportation costs or in the absence thereof, by
the Contracting Officer's best estimate of the actual transpor-
tation costs. If the item shipping costs, based on the actual
shipping characteristics, exceed the item shipping costs used
for evaluation purposes, the Contractor agrees that the con-
tract price shall be reduced by an amount equal to the differ-
ence between the transportation costs actually incurred, and
the costs which would have been incurred if the evaluated
shipping characteristics had been accurate.
(1) To be completed by the offeror:

(i) Type of container: Wood Box 1, Fiber Box 1,
Barrel 1, Reel 4, Drum 1, Other (Specify) ;

(i) Shipping configuration: Knocked-down 4, Set-
up A, Nested 1, Other (specify) ;

(iii) Sze of container:
(Width), x " (Height) = ___ Cubic Ft;

(iv) Number of items per container each;

(v) Gross weight of container and contents

i (Lengt,h), X !

Lbs;
(vi) Palletized/skidded dYesd No;
(vii) Number of containers per pallet/skid
(viii) Weight of empty pallet bottom/skid and sides
Lbs;
(ix) Size of pallet/skid and contents Lbs
Cube ;

(x) Number of containers or pallets/skids per railcar

(A) Size of railcar
(B) Type of railcar
(xi) Number of containers or pallets/skids per trailer

(A) Size of trailer Ft
(B) Type of trailer

* Number of complete units (contract line item) to be
shipped in carrier's equipment.

(2) To be completed by the Government after evalua-
tion but before contract award:
(i) Rate used in evaluation ;
(i) Tender/Tariff ;
(iii) Item .

(b) The guaranteed shipping characteristics requested in
paragraph (a)(1) of this clause do not establish actual trans-
portation requirements, which are specified el sewhere in this
solicitation. The guaranteed shipping characteristics will be
used only for the purpose of evaluating offersand establishing
any liability of the successful offeror for increased transpor-

tation costs resulting from actual shipping characteristics
which differ from those used for evaluation in accordance
with paragraph (@) of this clause.

(End of clause)

52.247-61 F.0.b. Origin—Minimum Size of Shipments.
As prescribed in 47.305-16(c), insert the following clause
in solicitations and contracts when volume rates may apply:

F.0.B. ORIGIN—MINIMUM SIZE OF SHIPMENTS
(APR 1984)

The Contractor agrees that shipment will be made in car-
load and truckload lots when the quantity to be delivered to
any onedestination in any delivery period pursuant to the con-
tract schedule of deliveriesissufficient to constitute acarload
or truckload shipment, except as may otherwise be permitted
or directed in writing by the Contracting Officer. The agreed
weight of acarload or truckload will be the highest applicable
minimum weight which will result in the lowest freight rate
(or per car charge) onfile or published in common carrier tar-
iffs or tenders as of date of shipment. In the event the total
weight of any scheduled quantity to a destination isless than
the highest carload/truckload minimum weight, the Contrac-
tor agrees to ship such scheduled quantity in one shipment.
The Contractor shall be liable to the Government for any
increased costs to the Government resulting from failure to
comply with the above requirements. This liability shall not
attach if supplies are outsized or of such nature that they can-
not be loaded at the highest minimum weight bracket.

(End of clause)

52.247-62 Specific Quantities Unknown.

As prescribed in 47.305-16(d)(2), insert the following
clause in solicitations and contracts when total requirements
and destinations to which shipmentswill be made are known,
but the specific quantity to be shipped to each destination can-
not be predetermined. This clause protects the interests of
both the Government and the contractor during the course of
the performance of the contract.

SPECIFIC QUANTITIES UNKNOWN (APR 1984)

(@) For the purpose of evaluating “f.o.b. destination”
offers, the Government estimates that the quantity specified

will be shipped to the destinations indicated:

ESTIMATED QUANTITY DESTINATION(S)

(b) If the quantity shipped to each destination varies from
the quantity estimated, and if the variation resultsin achange
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in the transportation costs, appropriate adjustment shall be
made.

(End of clause)

52.247-63 Preferencefor U.S.-Flag Air Carriers.
As prescribed in 47.405, insert the following clause:

PREFERENCE FOR U.S.-FLAG AIR CARRIERS (JAN 1997)

(a) “International air transportation,” asusedinthisclause,
means transportation by air between a place in the United
States and a place outside the United States or between two
places both of which are outside the United States.

“United States,” asused in thisclause, meansthe 50 States,
the District of Columbia, the Commonwealth of Puerto Rico,
and possessions of the United States.

“U.S.-flag air carrier,” as used in this clause, means an air
carrier holding a certificate under 49 U.S.C. Chapter 411.

(b) Section 5 of the International Air Transportation Fair
Competitive Practices Act of 1974 (49 U.S.C. 40118) (Fly
America Act) requires that all Federal agencies and Govern-
ment contractors and subcontractors use U.S.-flag air carriers
for U.S. Government-financed international air transportation
of personnel (and their personal effects) or property, to the
extent that serviceby those carriersisavailable. It requiresthe
Comptroller General of the United States, in the absence of
satisfactory proof of the necessity for foreign-flag air trans-
portation, to disallow expenditures from funds, appropriated
or otherwise established for the account of the United States,
for international air transportation secured aboard a foreign-
flag air carrier if aU.S.-flag air carrier isavailable to provide
such services.

(c) The Contractor agrees, in performing work under this
contract, to use U.S.-flag air carriers for international air
transportation of personnel (and their personal effects) or
property to the extent that service by those carriers is avail-
able.

(d) In the event that the Contractor selects a carrier other
thanaU.S.-flag air carrier for international air transportation,
the Contractor shall include a statement on vouchers involv-
ing such transportation essentially as follows:

STATEMENT OF UNAVAILABILITY OF U.S.-FLAG AIR
CARRIERS

International air transportation of persons (and their personal
effects) or property by U.S.-flag air carrier was not available
or it wasnecessary to useforeign-flag air carrier servicefor the
following reasons (see section 47.403 of the Federal Acquisi-
tion Regulation): [Sate reasons]:

(End of statement)
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(e) The Contractor shall include the substance of this
clause, including this paragraph (€), in each subcontract or
purchase under this contract that may involveinternational air
transportation.

(End of clause)

52.247-64 Preference for Privately Owned U.S.-Flag
Commercial Vessals.

Asprescribed in 47.507(a), insert the following clause:

PREFERENCE FOR PRIVATELY OWNED U.S.-FLAG
COMMERCIAL VESSELS (APR 2003)

(a) Except as provided in paragraph (e) of this clause, the
Cargo Preference Act of 1954 (46 U.S.C. 1241(b)) requires
that Federal departments and agencies shall transport in pri-
vately owned U.S.-flag commercial vessels at least 50 per-
cent of the gross tonnage of equipment, materials, or
commodities that may be transported in ocean vessels (com-
puted separately for dry bulk carriers, dry cargo liners, and
tankers). Such transportation shall be accomplished when
any equipment, materials, or commodities, located within or
outside the United States, that may be transported by ocean
vessel are—

(1) Acquired for a U.S. Government agency account;

(2) Furnished to, or for the account of, any foreign
nation without provision for reimbursement;

(3) Furnished for the account of aforeign nation in con-
nection with which the United States advances funds or cred-
its, or guarantees the convertibility of foreign currencies; or

(4) Acquired with advance of funds, loans, or guaran-
ties made by or on behalf of the United States.

(b) The Contractor shall use privately owned U.S.-flag
commercial vesselsto ship at least 50 percent of the grosston-
nage involved under this contract (computed separately for
dry bulk carriers, dry cargo liners, and tankers) whenever
shipping any equipment, materials, or commaodities under the
conditions set forth in paragraph (@) of this clause, to the
extent that such vessels are available at rates that are fair and
reasonablefor privately owned U.S.-flag commercial vessels.

(c)(1) The Contractor shall submit one legible copy of a
rated on-board ocean hill of lading for each shipment to
both—

(i) The Contracting Officer, and
(ii) The:
Office of Cargo Preference
Maritime Administration (MAR-590)
400 Seventh Street, SW
Washington DC 20590.

Subcontractor bills of lading shall be submitted through the
Prime Contractor.
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(2) The Contractor shall furnish thesebill of lading cop-
ies (i) within 20 working days of the date of loading for ship-
ments originating in the United States, or (ii) within
30 working days for shipments originating outside the United
States. Each bill of lading copy shall contain the following
information:

(A) Sponsoring U.S. Government agency.

(B) Name of vessel.

(C) Vessd flag of registry.

(D) Date of loading.

(E) Port of loading.

(F) Port of final discharge.

(G) Description of commodity.

(H) Gross weight in pounds and cubic feet if
available.

() Total ocean freight revenue in U.S. dollars.

(d) The Contractor shall insert the substance of this clause,
including this paragraph (d), in al subcontracts or purchase
orders under this contract, except those described in para-
graph (e)(4).

(e) The requirement in paragraph (a) does not apply to—

(1) Cargoes carried in vessels of the Panama Canal
Commission or as required or authorized by law or treaty;

(2) Ocean transportation between foreign countries of
supplies purchased with foreign currencies made available, or
derived from fundsthat are made available, under the Foreign
Assistance Act of 1961 (22 U.S.C. 2353);

(3) Shipments of classified supplies when the classifi-
cation prohibits the use of non-Government vessels; and

(4) Subcontracts or purchase orders for the acquisition
of commercial items unless—

(i) This contract is—

(A) A contract or agreement for ocean transpor-
tation services; or

(B) A construction contract; or

(i) The supplies being transported are—

(A) Itemsthe Contractor is reselling or distribut-
ing to the Government without adding value. (Generally, the
Contractor does not add value to the items when it subcon-
tractsitems for f.0.b. destination shipment); or

(B) Shipped in direct support of U.S. military—

(1) Contingency operations;

(2) Exercises; or

(3) Forcesdeployedin connection with United
Nations or North Atlantic Treaty Organization humanitarian
or peacekeeping operations.

(f) Guidance regarding fair and reasonable rates for pri-
vately owned U.S.-flag commercial vessels may be obtained
from the:

Office of Costs and Rates
Maritime Administration
400 Seventh Street, SW
Washington DC 20590
Phone: (202) 366-4610.

(End of clause)

Alternate| (Apr 2003). Asprescribed in 47.507(8)(2), sub-
stitute the following paragraphs (a) and (b) for paragraphs (a)
and (b) of the basic clause:

(a) Except as provided in paragraphs (b) and (e) of this
clause, the Contractor shall use privately owned U.S.-flag com-
mercial vessels, and no others, in the ocean transportation of
any suppliesto be furnished under this contract.

(b) If such vessels are not available for timely shipment at
rates that are fair and reasonable for privately owned U.S.-flag
commercial vessels, the Contractor shall notify the Contracting
Officer and request (1) authorizationto ship in foreign-flag ves-
selsor (2) designation of available U.S.-flag vessels. If the Con-
tractor is authorized in writing by the Contracting Officer to
ship the suppliesin foreign-flag vessels, the contract price shall
be equitably adjusted to reflect the difference in costs of ship-
ping the suppliesin privately owned U.S.-flag commercial ves-
selsand in foreign-flag vessels.

Alternate Il (Apr 2003). As prescribed in 47.507(3)(3),
substitute the following paragraph (e) for paragraph (€) of the
basic clause:

(e) The requirement in paragraph (a) does not apply to—

(1) Cargoes carried in vessels of the Panama Canal
Commission or as required or authorized by law or treaty;

(2) Ocean transportation between foreign countries of
supplies purchased with foreign currencies made available, or
derived from funds that are made available, under the Foreign
Assistance Act of 1961 (22 U.S.C. 2353); and

(3) Shipments of classified supplies when the classifi-
cation prohibits the use of non-Government vessels.

(4) Subcontracts or purchase orders under this contract
for the acquisition of commercial items unless the supplies
being transported are—

(i) Items the Contractor is reselling or distributing to
the Government without adding value. (Generally, the Contrac-
tor does not add value to the items when it subcontracts items
for f.0.b. destination shipment); or

(ii) Shipmentsin direct support of U.S. military—

(A) Contingency operations,

(B) Exercises; or

(C) Forces deployed in connection with United
Nations or North Atlantic Treaty Organization humanitarian or
peacekeeping operations. (Note: This contract requires ship-
ment of commercia items in direct support of U.S. military
contingency operations, exercises, or forces deployed in con-
nection with United Nations or North Atlantic Treaty Organi-
zation humanitarian or peacekeeping operations.)

52.2-327
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52.247-65 F.0.b. Origin, Prepaid Freight—Small Package
Shipments.

As prescribed in 47.303-17(f), insert the following clause:

F.0.B. ORIGIN, PREPAID FREIGHT—SMALL PACKAGE
SHIPMENTS (JAN 1991)

(8) When authorized by the Contracting Officer, f.0.b. ori-
gin freight shipments which do not have a security classifica-
tion shall move on prepaid commercial bills of lading or other
shipping documents to domestic destinations, including air
and water terminals. Weight of individual shipments shall be
governed by carrier restrictions but shall not exceed 150
pounds by any form of commercial air or 1,000 pounds by
other commercial carriers. The Government will reimburse
the Contractor for reasonable freight charges.

(b) The Contractor shall annotate the commercial bill of
lading as required by the clause of this contract entitled
“Commercial Bill of Lading Notations.”

(c) The Contractor shall consolidate prepaid shipmentsin
accordance with procedures established by the cognizant
transportation office. The Contractor is authorized to com-
bine Government prepaid shipments with the Contractor's
commercial shipmentsfor delivery to one or more consignees
and the Government will reimburse its pro rata share of the
total freight costs. The Contractor shall provide acopy of the
commercial bill of lading promptly to each consignee. Quan-
tities shall not be divided into mailable lots for the purpose of
avoiding movement by other modes of transportation.

(d) Transportation chargeswill be billed as a separate item
on the invoice for each shipment made. A copy of the perti-
nent bill of lading, shipment receipt, or freight bill shal
accompany the invoice unless otherwise specified in the con-
tract

(e) Loss and damage claims will be processed by the Gov-
ernment.

(End of clause)

52.247-66 Returnable Cylinders.
As prescribed in 47.305-17, insert the following clause:

RETURNABLE CYLINDERS (MAY 1994)

(8) Cylinder, referred to in this clause, is a pressure vessel
designed for pressures higher than 40 psiaand having acircu-
lar cross section excluding a portable tank, multi-tank car
tank, cargo tank or tank car.

(b) Returnable cylinders shall remain the Contractor's
property but shall be loaned without charge to the Govern-
ment for a period of __ days [Contracting Officer shall
insert number of days] (hereafter referred to as loan period)
following the day of delivery to the f.0.b. point specified in
the contract. Any cylinder not returned within theloan period

522-328  (FAC 2001-13)

shall be charged a daily rental beginning with the first day
after the loan period expires, to and including the day the cyl-
inders are delivered to the Contractor (if the original delivery
wasf.o.b. origin) or are delivered or made available for deliv-
ery to the Contractor's designated carrier (if the original deliv-
ery was f.o.b. destination). The Government shall pay the
Contractor arental of $ [Contracting Officer
shall insert dollar amount for rental, after evaluation of
offers] per cylinder, per day, computed separately for cylin-
dersby type, size, and capacity and for each point of delivery
named in the contract. No rental shall accrue to the Contrac-
tor in excess of replacement value per cylinder specified in
paragraph (c) of this clause.

(c) For each cylinder lost or damaged beyond repair while
in the Government's possession, the Government shall pay to
the Contractor the replacement value, less the allocable rental
paid for that cylinder as follows:

[Contracting Officer shall insert the cylinder types, sizes,
capacities, and associated replacement values.] These cylin-
ders shall become Government property.

(d) If any lost cylinder is located within

[Contracting Officer shall insert number of days] calendar
days after payment by the Government, it may be returned to
the Contractor by the Government, and the Contractor shall
pay to the Government an amount equal to the replacement
value, lessrental computed in accordance with paragraph (b)
of this clause, beginning at the expiration of the loan period
specified in paragraph (b) of thisclause, and continuing to the
date on which the cylinder was delivered to the Contractor.

(End of clause)

52.247-67 Submission of Commercial Transportation
Billsto the General ServicesAdministration for Audit.

As prescribed in 47.104-4(c), insert the following clause;

SUBMISSION OF COMMERCIAL TRANSPORTATION BILLSTO
THE GENERAL SERVICES ADMINISTRATION FOR AUDIT
(JUNE 1997)

(a)(2) In accordance with paragraph (a)(2) of this clause,
the Contractor shall submit to the General Services Adminis-
tration (GSA) for audit, legible copies of all paid freight bills/
invoices, commercia bills of lading (CBL's), passenger cou-
pons, and other supporting documents for transportation ser-
vices on which the United States will assume freight charges
that were paid—

(i) By the Contractor under a cost-reimbursement
contract; and

(ii) By a first-tier subcontractor under a cost-reim-
bursement subcontract thereunder.
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(2) Cost-reimbursement Contractors shall only submit
for audit those CBL's with freight shipment charges exceed-
ing $50.00. Billsunder $50.00 shall beretained on-site by the
Contractor and made available for GSA on-site audits. This
exception only applies to freight shipment bills and is not
intended to apply to bills and invoices for any other transpor-
tation services.

(b) The Contractor shall forward copies of paid freight
billg/invoices, CBL's, passenger coupons, and supporting
documents as soon as possible following the end of the
month, in one package to the:

General Services Administration
ATTN: FWA

1800 F Street, NW

Washington, DC 20405.

The Contractor shall include the paid freight bills/invoices,
CBL’s, passenger coupons, and supporting documents for
first-tier subcontractors under a cost-reimbursement contract.
If the inclusion of the paid freight bills/invoices, CBL's, pas-
senger coupons, and supporting documents for any subcon-
tractor in the shipment is not practicable, the documents may
be forwarded to GSA in a separate package.

(c) Any original transportation bills or other documents
requested by GSA shall be forwarded promptly by the Con-
tractor to GSA. The Contractor shall ensure that the name of
the contracting agency is stamped or written on the face of the
bill before sending it to GSA.

(d) A statement prepared in duplicate by the Contractor
shall accompany each shipment of transportation documents.
GSA will acknowledge recei pt of the shipment by signing and
returning the copy of the statement. The statement shall
show—

(1) The name and address of the Contractor;

(2) The contract number including any alpha-numeric
prefix identifying the contracting office;
(3) The name and address of the contracting office;

(4) The total number of bills submitted with the state-
ment; and

(5) A listing of the respective amounts paid or, in lieu
of such listing, an adding machine tape of the amounts paid
showing the Contractor’s voucher or check numbers.

(End of clause)

(FAC 2001-13)  52.2-329



52.247-67 FEDERAL ACQUISITION REGULATION

522-330  (FAC 2001-13)



PRINCIPLE TYPE AND/OR PURPOSE OF CONTRACT

PROVISION OR CLAUSE PRESCRIBED P IBR | UCF FP CR FP CR FP CR FP CR | T&M | LMV | COM | DDR | A&E | FAC | IND | TRN | SAP | UTL cl
IN OR SUP | SUP | R&D | R&D | SVC | SVC | CON | CON | LH svc DEL svc
C
52.227-21 Technical Data Declaration, |27.409(q) C | Yes | A A A A A A A A A A A A A A A A A

Revision, and Withholding of
Payment—Major Systems.

52.227-22 Major System—Minimum | 27.409(r) C | Yes | A A A A A A A A A A A A A A A A A
Rights.
52.227-23 Rights to Proposal Data 27.409(s) C | Yes | A A A A A A A A A A A A A A A A A
(Technical).
52.228-1 Bid Guarantee. 28.101-2 P | Yes | A A A A A A A A A A A A A A A A A A
52.228-2 Additional Bond Security. 28.106-4 C | Yes | A A A A A A A A A A A A A A A A A A
52.228-3 Workers Compensation 28.309(a) C | Yes | A A A A A A

Insurance (Defense Base Act).

52.228-4 Workers' Compensation and | 28.309(b) C | Yes | A A A A A A
War-Hazard Insurance Overseas.

52.228-5 Insurance—Work on a 28.310 C | Yes | A A A A A A A A A A
Government Installation.

52.228-7 Insurance—L.iability to Third |28.311-1 C | Yes | A A A A A A
Persons.
52.228-8 Liability and Insurance— 28.312 C | Yes | R A
Leased Motor Vehicles.
52.228-9 Cargo Insurance. 28.313(a) C | Yes | A A
52.228-10 Vehicular and General 28.313(b) C | Yes | A
Public Liability Insurance.
52.228-11 Pledges of Assets. 28.203-6 C | Yes | A A A A A A A A A A A A A A A A A A
52.228-12 Prospective Subcontractor | 28.106-4(b) C | Yes | A A A A

Requests for Bonds.
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PRINCIPLE TYPE AND/OR PURPOSE OF CONTRACT

PROVISION OR CLAUSE PRESCRIBED P IBR | UCF FP CR FP CR FP CR FP CR | T&M | LMV | COM | DDR | A&E | FAC | IND | TRN | SAP | UTL Cl
IN OR SUP | SUP | R&D | R&D | SVC | SVC | CON | CON | LH svc DEL svc
C
52.228-13 Alternative Payment 28.102-3(b) C | Yes | A A A A
Protections.
52.228-14 Irrevocable Letter of Credit. |28.204-4 C | Yes | A A A A A A A A A A A A A A A A A A
52.228-15 Performance and Payment 28.102-3(a) C | Yes | A A A
Bonds—Construction.
52.228-16 Performance and Payment 28.103-4 C | No | A A A A A A A A A A A A A A
Bonds—Other Than Construction.
Alternate | 28.103-4 C | No | A A A A A A A A A A A A A A
52.229-1 State and Local Taxes. 29.401-1 C | Yes | A
52.229-2 North Carolina State and Local |29.401-2 C | Yes | A A
Sales and Use Tax.
Alternate | 29.401-2 C | Yes | A A
52.229-3 Federal, State, and Local Taxes. |29.401-3 C | Yes | A A A A A A A A A A A A
52.229-4 Federal, State, and Local Taxes |29.401-3 v/ C | Yes | A A A A A A A A A A A A

(State and Local Adjustments). v/

52.229-6 Taxes—Foreign Fixed-Price 29.402-1(a) C | Yes | A A A A A A A A A A A A
Contracts.
52.229-7 Taxes—Fixed-Price Contracts |29.402-1(b) C | Yes | A A A A A A A A A A A A A

with Foreign Governments.

52.229-8 Taxes—Foreign Cost- 29.402-2(a) C | Yes | A A A A A A A A A A A
Reimbursement Contracts.

52.229-9 Taxes—Cost-Reimbursement | 29.402-2(b) C | Yes | A A A A A A A A A A A
Contracts with Foreign Governments.
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PRINCIPLE TYPE AND/OR PURPOSE OF CONTRACT

PROVISION OR CLAUSE PRESCRIBED P | IBR | UCF | FP CR FP CR FP CR FP CR | T&M | LMV | COM | DDR | A&E | FAC | IND | TRN | SAP | UTL Cl
IN OR SUP | SUP | R&D | R&D | SVC | SVC | CON | CON | LH svc DEL svc
c
52.229-10 State of New Mexico Gross  |29.401-4(b) v/ C | Yes | A A A A A A A A A A A A

Receipts and Compensating Tax.

52.230-1 Cost Accounting Standards 30.201-3 P | No K A A A A A A A A A A A A A A A A A

Notices and Certification.

Alternate | 30.201-3(b) P | No K A A A A A A A A A A A A A A A A A
52.230-2 Cost Accounting Standards. 30.201-4(a) C | Yes | A A A A A A A A A A A A A A A A A
52.230-3 Disclosure and Consistency of |30.201-4 (b)(1) C | Yes | A A A A A A A A A A A A A A A A A

Cost Accounting Practices.

52.230-4 Consistency in Cost 30.201-4(c) C | Yes | A A A A A A A A A A A A A A A A A

Accounting Practices.

52.230-5 Cost Accounting Standards— | 30.301-4(e) C | Yes | A A A A A A A A A A A A A A A A A

Educational Institution.

52.230-6 Administration of Cost 30.201-4(d) C | Yes | A A A A A A A A A A A A A A A A A

Accounting Standards.

52.232-1 Payments. 32.111(a)(1) C | Yes | R R A A A
52.232-2 Payments under Fixed-Price  |32.111(a)(2) C | Yes | R

Research and Development Contracts.

52.232-3 Payments under Personal 32.111(a)(3) C | Yes | A A
Service Contracts.

52.232-4 Payments under Transportation | 32.111(a)(4) C | Yes | R A
Contracts and Transportation-Related
Services Contracts.

52.232-5 Payments under Fixed-Price | 32.111(a)(5) C | Yes R
Construction Contracts.

52.232-6 Payment under Communication | 32.111(a)(6) C | Yes | A A
Service Contracts with Common
Carriers.
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PRINCIPLE TYPE AND/OR PURPOSE OF CONTRACT

PROVISION OR CLAUSE PRESCRIBED P | IBR | UCF FP CR FP CR FP CR FP CR [ T&M | LMV | COM | DDR | A&E | FAC | IND | TRN | SAP | UTL cl
IN OR SUP | SUP | R&D [ R&D | SVC | SVC | CON | CON | LH svc DEL svc
c
52.232-7 Payments under Time-and- 32.111(b) C | Yes | A
Materials and Labor-Hour Contracts.
Alternate | 32.111(b) C | Yes | A
Alternate 32.111(b) C | Yes | A
52.232-8 Discounts for Prompt 32.111(c)(1) C | Yes | A A A A A
Payment.
52.232-9 Limitation on Withholding of |32.111(c)(2) C | Yes | A A A A A A A A
Payments.
52.232-10 Payments under Fixed-Price |32.111(d)(1) C | Yes A
Architect-Engineer Contracts.
52.232-11 Extras. 32.111(d)(2) C | Yes | A A A A A A
52.232-12 Advance Payments. 32.412(a) C | No | A A A A A A A A A A A A A A A A A A
Alternate | 32.412(b) C | No | A A A A A A A A A A A A A A A A A A
Alternate 32.412(c) C | No | A A A A A A A A A A A
Alternate Il 32.412(d) C | No | A A A A A A A A A A A A A A A A A A
Alternate IV 32.412(e) C | No | A A A A A A A A A A A A A A A A A A
Alternate V 32.412(f) C | No | A A A A A A A A A A A A A A A A A A
52.232-13 Notice of Progress Payments. | 32.502-3(a) P | Yes L A A A A A A A A A
52.232-14 Notice of Availability of 32.502-3(b)(2) | P | Yes L A A A A A A A A A
Progress Payments Exclusively for
Small Business Concerns.
52.232-15 Progress Payments Not 32.502-3(c) P | Yes M A A A A A A A A
Included.
52.232-16 Progress Payments. 32.502-4(a) C | Yes | A A A A A A A A A A A

FEDERAL ACQUISITION REGULATION (FAR) (FAC 2001-13) Matrix 30



PRINCIPLE TYPE AND/OR PURPOSE OF CONTRACT

PROVISION OR CLAUSE PRESCRIBED P IBR | UCF FP CR FP CR FP CR FP CR | T&M | LMV | COM | DDR | A&E | FAC | IND | TRN | SAP | UTL cl
IN OR SUP | SUP | R&D | R&D | SVC | SVC | CON | CON | LH svc DEL svec
c
52.242-3 Penalties for Unallowable 42.709-6 C | Yes | A A A A A A A A A A A
Costs.
52.242-4 Certification of Final Indirect |42.703-2(f) C | Yes | A A A A A A A A A A A
Costs.
52.242-10 F.0.b. Origin—Government  |42.1404-2(a) C | Yes | A A A A A A A A A A A A A
Bills of Lading or Prepaid Postage.
52.242-11 F.o.b. Origin—Government  |42.1404-2(b) C | Yes | A A A A A A A A A A A A A
Bills of Lading or Indicia Mail.
52.242-12 Report of Shipment 42.1406-2 C | Yes | A A A A A A A A A A A A A
(REPSHIP).
52.242-13 Bankruptcy. 42.903 C | Yes | A A A A A A A A A A A A A A A A O R
52.242-14 Suspension of Work. 42.1305(a) C | Yes A A
52.242-15 Stop-Work Order. 42.1305 (b)(1) C | Yes F O O O O O O O O
Alternate | 42.1305 (b)(2) C | Yes F O O O O
52.242-16 Stop-Work Order—Facilities. | 42.1305(c) C | Yes F A
52.242-17 Government Delay of Work. |42.1305(d) C | Yes F A (0] A A
52.243-1 Changes—Fixed Price. 43.205(a)(1) C | Yes | R R A A
Alternate | 43.205(a)(2) C | Yes | A A A
Alternate 43.205(3)(3) C | Yes | A A
Alternate I11 43.205(a)(4) C | Yes | A A
Alternate IV 43.205(a)(5) C | Yes | A
Alternate V 43.205(a)(6) C | Yes | O (0]
52.243-2 Changes—Cost 43.205(b)(1) C | Yes | R
Reimbursement.
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PRINCIPLE TYPE AND/OR PURPOSE OF CONTRACT

PROVISION OR CLAUSE PRESCRIBED P IBR | UCF FP CR FP CR FP CR FP CR [ T&M | LMV | COM | DDR | A&E | FAC | IND | TRN | SAP | UTL cl
IN OR SUP | SUP | R&D [ R&D | SVC | SVC | CON | CON | LH svc DEL svc
c
Alternate | 43.205(b)(2) C | Yes | A
Alternate 43.205(b)(3) C | Yes | A
Alternate 11 43.205(b)(4) C | Yes | A
Alternate IV 43.205(b)(5) C | Yes | A
Alternate V 43.205(b)(6) C | Yes | O
52.243-3 Changes—Time-and- 43.205(c) C | Yes | R
Materials or Labor-Hours.
52.243-4 Changes. 43.205(d) C | Yes | A R
52.243-5 Changes and Changed 43.205(e) C | Yes | A A
Conditions.
52.243-6 Change Order Accounting. 43.205(f) C | Yes | O O O O O
52.243-7 Notification of Changes. 43.107 C | Yes | A A A A A A A A A A A A A A A A A O
52.244-2 Subcontracts. (See Note 1.) 44.204(a)(1) C | Yes | A A A A A A A A A A A A A A A A A
Alternate | (See Note 1.) 44.204(a)(2)(i) C | Yes | A A A A A A A A A A A A
Alternate |1 (See Note 1.) 44.204(a)(2)(ii) C | Yes | A A A A A A A A A A A A
52.244-4 Subcontractorsand Outside | 44.204(b) C | Yes | A
Associates and Consultants (Architect-
Engineer Services).
52.244-5 Competition in 44.204(c) C | Yes | A A A A A A A A A A A A A
Subcontracting.
52.244-6 Subcontracts for Commercia |44.403 C | No | R R R R R R R R R R R R R R R R R R
Items and Commercial Components. v/
52.245-1 Property Records. 45.106(a) C | Yes | A A A A A A A A A A A A A A A A A A
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PRINCIPLE TYPE AND/OR PURPOSE OF CONTRACT

PROVISION OR CLAUSE PRESCRIBED P | IBR | UCF | FP CR FP CR FP CR FP CR [ T&M | LMV | COM | DDR | A&E | FAC | IND | TRN | SAP | UTL (o]
IN OR SUP | SUP | R&D | R&D | SVC | SVC | CON | CON | LH svc DEL svc
[

52.247-52 Clearance and Documentation |47.305-6 (f)(2) | C | Yes F A A A A A
Reguirements—Shipmentsto DOD Air
or Water Terminal Transshipment Points.

52.247-53 Freight Classification 47.305-9 (b)(1) | P | No K A A A A
Description.

52.247-55 F.o.b. Point for Delivery of 47.305-12(&)(2) | C | Yes F A A A A
Government-Furnished Property.

52.247-56 Transit Arrangements. 47.305-13 P | No M A A A

(a@)(ii)

52.247-57 Transportation Transit 47.305-13 (b)(4)| C | No F A A A A
Privilege Credits.

52.247-58 L oading, Blocking, and 47.305-15(@)(2) | C | Yes F A A A A
Bracing of Freight Car Shipments.

52.247-59 F.0.b. Origin—Carload and 47.305-16(a) C | Yes F A A A A
Truckload Shipments.

52.247-60 Guaranteed Shipping 47.305-16 (b)(1)| C | No F A A A
Characteristics.

52.247-61 F.0.b. Origin—Minimum Size |47.305-16(c) C | Yes F A A A A
of Shipments.

52.247-62 Specific Quantities Unknown. [47.305-16 (d)(2)| C | No F A A A A

52.247-63 Preference for U.S.-Flag Air  |47.405 C | Yes | A A A A A A A A A A A A A A A A A
Carriers.

52.247-64 Preference for Privately 47.507(a) C | Yes | A A A A A A A A A A A A A A A A
Owned U.S.-Flag Commercial Vessels.
Alternate | 47507(a)(2) v | C | Yes | A A A A A A A A A A A A A A A A
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PRINCIPLE TYPE AND/OR PURPOSE OF CONTRACT
PROVISION OR CLAUSE PRESCRIBED P IBR | UCF FP CR FP CR FP CR FP CR | T&M | LMV | COM | DDR | A&E | FAC | IND | TRN | SAP | UTL Cl
IN OR SUP | SUP | R&D | R&D | SVC | SVC | CON | CON | LH svc DEL svc
C
Alternate Il 47507(@(3) v | C | A A

52.247-65 F.0.b. Origin, Prepaid  |47.303-17(f) C | Yes F A A A A
Freight—Small Package
Shipments.

52.247-66 Returnable Cylinders. |47.305-17 C No | A A A A A

52.247-67 Submission of 47.104-4(c) C No | A A A A A A A A A A A A
Commercial Transportation Bills
to the General Services
Administration for Audit.

52.248-1 Value Engineering. 48.201 C | Yes | A A A A A A A A A A A A A A
Alternate | 48.201(c) C | Yes | A A A A A A A A A A A A A A
Alternate Il 48.201(d) C | Yes | A A A A A A A A A A A A A A
Alternate I11 48.201(e)(1) C | Yes | A A A A A A A A A A A A A A A

52.248-2 Vaue Engineering 48.201(f) C | Yes A
Program—Architect-Engineer.

52.248-3 Value Engineering— 48.202 C | Yes A A
Construction.

Alternate | 48.202 C | Yes A A

52.249-1 Termination for 49.502(a)(1) C | Yes | A A A A A A A A A A
Convenience of the Government
(Fixed-Price) (Short Form).

Alternate | 49.502(a)(2) C | Yes | A

52.249-2 Termination for 49.502 (b)(1)(i) | C | Yes | A A A A A A A A
Convenience of the Government
(Fixed-Price).
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