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2.101

aclassified contract even though the contract document itsel f
isunclassified.

“Classified information” means any knowledge that can
be communicated or any documentary material, regardless
of its physical form or characteristics, that—

(D(i)Is owned by, is produced by or for, or is under the
control of the United States Government; or
(i) Has been classified by the Department of
Energy as privately generated restricted data following the
proceduresin 10 CFR 1045.21; and

(2) Must be protected against unauthorized disclosure
according to Executive Order 12958, Classified National
Security Information, April 17, 1995, or classified in accor-
dance with the Atomic Energy Act of 1954.

“Cognizant Federal agency” means the Federal agency
that, on behalf of all Federal agencies, is responsible for
establishing final indirect cost rates and forward pricing
rates, if applicable, and administering cost accounting stan-
dardsfor al contracts in a business unit.

“Commerce Business Daily (CBD)” means the publica-
tion of the Secretary of Commerce used to fulfill statutory
requirements to publish certain public noticesin paper form.

“Commercial component” means any component that is a
commercial item.

“Commercial item” means—

(1) Any item, other than real property, that is of atype
customarily used by the genera public or by non-govern-
mental entities for purposes other than governmental pur-
poses, and—

(i) Has been sold, leased, or licensed to the general
public; or

(i) Has been offered for sale, lease, or license to the
genera public;

(2) Any item that evolved from an item described in
paragraph (1) of this definition through advances in technol-
ogy or performance and that is not yet available in the com-
mercial marketplace, but will be available in the commercial
marketplace in time to satisfy the delivery requirements
under a Government solicitation;

(3) Any item that would satisfy a criterion expressed in
paragraphs (1) or (2) of this definition, but for—

(i) Modifications of a type customarily available in
the commercial marketplace; or

(i) Minor modifications of a type not customarily
available in the commercial marketplace made to meet Fed-
eral Government requirements. Minor modifications means
modifications that do not significantly alter the nongovern-
mental function or essential physical characteristics of an
item or component, or change the purpose of a process. Fac-
tors to be considered in determining whether a modification
is minor include the value and size of the modification and
the comparative value and size of the final product. Dollar
values and percentages may be used as guideposts, but are
not conclusive evidence that a modification is minor;

(4) Any combination of items meeting the require-
ments of paragraphs (1), (2), (3), or (5) of this definition that
are of atype customarily combined and sold in combination
to the genera public;

(5) Installation services, maintenance services, repair
services, training services, and other servicesif—

(i) Such services are procured for support of an item
referred to in paragraph (1), (2), (3), or (4) of this definition,
regardless of whether such services are provided by the same
source or at the same time as the item; and

(ii) The source of such services provides similar
services contemporaneously to the general public under
terms and conditions similar to those offered to the Federa
Government;

(6) Services of atype offered and sold competitively in
substantial quantities in the commercial marketplace based
on established catalog or market prices for specific tasks per-
formed under standard commercia terms and conditions.
This does not include services that are sold based on hourly
rates without an established catalog or market price for a
specific service performed. For purposes of these services—

(i) “Catalog price” meansapriceincluded in a cata-
log, price list, schedule, or other form that is regularly main-
tained by the manufacturer or vendor, is either published or
otherwise available for inspection by customers, and states
prices at which sales are currently, or were last, made to a
significant number of buyers congtituting the general public;
and

(if) “Market prices’ means current prices that are
established in the course of ordinary trade between buyers
and sellers free to bargain and that can be substantiated
through competition or from sources independent of the off-
erors.

(7) Any item, combination of items, or service referred
to in paragraphs (1) through (6) of this definition, notwith-
standing the fact that the item, combination of items, or ser-
vice is transferred between or among separate divisions,
subsidiaries, or affiliates of a contractor; or

(8) A nondevelopmental item, if the procuring agency
determines the item was developed exclusively at private
expense and sold in substantial quantities, on a competitive
basis, to multiple State and local governments.

“Component” means any item supplied to the Govern-
ment as part of an end item or of another component, except
that for use in—

(1) Part 25, see the definition in 25.003;

(2) 52.225-1 and 52.225-3, see the definition in
52.225-1(a) and 52.225-3(a); and

(3) 52.225-9 and 52.225-11, see the definition in
52.225-9(a) and 52.225-11(a).

“Computer software” means computer programs, com-
puter databases, and related documentation.
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“Consent to subcontract” means the contracting officer’'s
written consent for the prime contractor to enter into a partic-
ular subcontract.

“Construction” means construction, alteration, or repair
(including dredging, excavating, and painting) of buildings,
structures, or other real property. For purposes of this defini-
tion, the terms “buildings, structures, or other real property”
include, but are not limited to, improvements of all types,
such as bridges, dams, plants, highways, parkways, strests,
subways, tunnels, sewers, mains, power lines, cemeteries,
pumping stations, railways, airport facilities, terminals,
docks, piers, wharves, ways, lighthouses, buoys, jetties,
breakwaters, levees, canas, and channels. Construction
does not include the manufacture, production, furnishing,
construction, alteration, repair, processing, or assembling of
vessels, aircraft, or other kinds of personal property.

“Contingency operation” (10 U.S.C. 101(a)(13)) means a
military operation that—

(1) Is designated by the Secretary of Defense as an
operation in which members of the armed forces are or may
become involved in military actions, operations, or hostili-
ties against an enemy of the United States or against an
opposing military force; or

(2) Results in the call or order to, or retention on,
active duty of members of the uniformed services under sec-
tion 688, 12301(a), 12302, 12304, 12305, or 12406 of 10
U.S.C., chapter 15 of 10 U.S.C, or any other provision of law
during awar or during a national emergency declared by the
President or Congress.

“Continued portion of the contract” means the portion of
a contract that the contractor must continue to perform fol-
lowing a partial termination.

“Contract” means a mutually binding legal relationship
obligating the seller to furnish the supplies or services
(including construction) and the buyer to pay for them. It
includes al types of commitments that obligate the Govern-
ment to an expenditure of appropriated funds and that,
except as otherwise authorized, arein writing. In addition to
bilateral instruments, contracts include (but are not limited
to) awards and notices of awards; job orders or task letters
issued under basic ordering agreements; letter contracts;
orders, such as purchase orders, under which the contract
becomes effective by written acceptance or performance;
and bilaterd contract modifications. Contracts do not
include grants and cooperative agreements covered by 31
U.S.C. 6301, et seq. For discussion of various types of con-
tracts, see Part 16.

“Contract administration office” means an office that per-
forms—

(1) Assigned postaward functions related to the admin-
istration of contracts; and

(2) Assigned preaward functions.

2.1-4

“Contract clause” or “clause” means a term or condition
used in contracts or in both solicitations and contracts, and
applying after contract award or both before and after award.

“Contract modification” means any written change in the
terms of a contract (see 43.103).

“Contracting” means purchasing, renting, leasing, or oth-
erwise obtaining supplies or services from nonfederal
sources. Contracting includes description (but not determi-
nation) of supplies and services required, selection and solic-
itation of sources, preparation and award of contracts, and all
phases of contract administration. It does not include mak-
ing grants or cooperative agreements.

“Contracting activity” means an element of an agency
designated by the agency head and del egated broad authority
regarding acquisition functions.

“Contracting office” means an office that awards or exe-
cutes a contract for supplies or services and performs post-
award functions not assigned to a contract administration
office (except for use in Part 48, see also 48.001).

“Contracting officer” means a person with the authority
to enter into, administer, and/or terminate contracts and
make related determinations and findings. The term
includes certain authorized representatives of the contracting
officer acting within the limits of their authority as delegated
by the contracting officer. “Administrative contracting
officer (ACO)” refers to a contracting officer who is admin-
istering contracts. “Termination contracting officer (TCO)”
refers to a contracting officer who is settling terminated con-
tracts. A single contracting officer may be responsible for
duties in any or al of these areas. Reference in this regula-
tion (48 CFR Chapter 1) to administrative contracting officer
or termination contracting officer does not—

(1) Require that a duty be performed at a particular
office or activity; or

(2) Restrict in any way a contracting officer in the per-
formance of any duty properly assigned.

“Conviction” means a judgment or conviction of a crimi-
nal offense by any court of competent jurisdiction, whether
entered upon a verdict or a plea, and includes a conviction
entered upon a plea of nolo contendere. For use in Subpart
23.5, see the definition at 23.503.

“Cost or pricing data’ (10 U.S.C. 2306a(h)(1) and 41
U.S.C. 254b) means all facts that, as of the date of price
agreement or, if applicable, an earlier date agreed upon
between the parties that is as close as practicable to the date
of agreement on price, prudent buyers and sellers would rea-
sonably expect to affect price negotiations significantly.
Cost or pricing data are data requiring certification in accor-
dance with 15.406-2. Cost or pricing data are factual, not
judgmental; and are verifiable. While they do not indicate
the accuracy of the prospective contractor’s judgment about
estimated future costs or projections, they do include the
data forming the basis for that judgment. Cost or pricing
data are more than historical accounting data; they are al the
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facts that can be reasonably expected to contribute to the
soundness of estimates of future costs and to the validity of
determinations of costs already incurred. They aso include
such factors as—

(1) Vendor quotations;

(2) Nonrecurring costs;

(3) Information on changes in production methods and
in production or purchasing volume;

(4) Data supporting projections of business prospects
and objectives and related operations costs;

(5) Unit-cost trends such as those associated with labor
efficiency;

(6) Make-or-buy decisions;

(7) Estimated resources to attain business goals; and

(8) Information on management decisions that could
have a significant bearing on costs.

“Cost realism” means that the costs in an offeror’'s
proposal—

(1) Areredigtic for the work to be performed;

(2) Reflect a clear understanding of the requirements;
and

(3) Are consistent with the various elements of the off-
eror’s technical proposal.

“Cost sharing” means an explicit arrangement under
which the contractor bears some of the burden of reasonable,
allocable, and allowable contract cost.

“Day” means, unless otherwise specified, a calendar day.

“Debarment” means action taken by a debarring official
under 9.406 to exclude a contractor from Government con-
tracting and Government-approved subcontracting for area-
sonable, specified period; a contractor that is excluded is
“debarred.”

“Delivery order” means an order for supplies placed
against an established contract or with Government sources.

“Descriptive literature” means information provided by
an offeror, such as cuts, illustrations, drawings, and bro-
chures, that shows a product’s characteristics or construction
of a product or explains its operation. The term includes
only that information needed to evaluate the acceptability of
the product and excludes other information for operating or
maintai ning the product.

“Design-to-cost” means a concept that establishes cost
elements as management goals to achieve the best balance
between life-cycle cost, acceptable performance, and sched-
ule. Under this concept, cost is a design constraint during
the design and devel opment phases and a management disci-
pline throughout the acquisition and operation of the system
or equipment.

“Drug-free workplace” means the site(s) for the perfor-
mance of work done by the contractor in connection with a
specific contract where employees of the contractor are pro-
hibited from engaging in the unlawful manufacture, distribu-
tion, dispensing, possession, or use of a controlled substance.

“Effective date of termination” means the date on which
the notice of termination requires the contractor to stop per-
formance under the contract. If the contractor receives the
termination notice after the date fixed for termination, then
the effective date of termination means the date the contrac-
tor receives the notice.

“Electronic and information technology (EIT)” has the
same meaning as “information technology” except EIT aso
includes any equipment or interconnected system or sub-
system of equipment that is used in the creation, conversion,
or duplication of data or information. The term EIT,
includes, but is not limited to, telecommunication products
(such as telephones), information kiosks and transaction
machines, worldwide websites, multimedia, and office
equipment (such as copiers and fax machines).

“Electronic commerce” means electronic techniques for
accomplishing business transactions including electronic
mail or messaging, World Wide Web technology, electronic
bulletin boards, purchase cards, electronic funds transfer,
and electronic data interchange.

“Electronic data interchange (EDI)” means a technique
for electronically transferring and storing formatted informa-
tion between computers utilizing established and published
formats and codes, as authorized by the applicable Federal
Information Processing Standards.

“Electronic Funds Transfer (EFT)” means any transfer of
funds, other than a transaction originated by cash, check, or
similar paper instrument, that is initiated through an elec-
tronic terminal, telephone, computer, or magnetic tape, for
the purpose of ordering, instructing, or authorizing a finan-
cia indtitution to debit or credit an account. The term
includes Automated Clearing House transfers, Fedwire
transfers, and transfers made at automatic teller machines
and point-of-sale terminals. For purposes of compliance
with 31 U.S.C. 3332 and implementing regulations at 31
CFR part 208, the term “ electronic funds transfer” includes a
Governmentwide commercial purchase card transaction.

“End product” means supplies delivered under aline item
of a Government contract, except for use in Part 25 and the
associated clauses at 52.225-1, 52.225-3, and 52.225-5, see
the definitions in 25.003, 52.225-1(a), 52.225-3(a), and
52.225-5(a).

“Energy-efficient product” means a product that—

(1) Meets Department of Energy and Environmental
Protection Agency criteria for use of the Energy Star trade-
mark label; or

(2) Isin the upper 25 percent of efficiency for al simi-
lar products as designated by the Department of Energy's
Federal Energy Management Program.

“Energy-savings performance contract” means a contract
that requires the contractor to—

(FAC2001-12) 215
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(1) Perform services for the design, acquisition,
financing, installation, testing, operation, and where appro-
priate, maintenance and repair, of an identified energy con-
servation measure or series of measures at one or more
locations;

(2) Incur the costs of implementing the energy savings
measures, including at least the cost (if any) incurred in mak-
ing energy audits, acquiring and installing equipment, and
training personnel in exchange for a predetermined share of
the value of the energy savings directly resulting from imple-
mentation of such measures during the term of the contract;
and

(3) Guarantee future energy and cost savings to the
Government.

“Environmentally preferable” means products or services
that have a lesser or reduced effect on human health and the
environment when compared with competing products or
services that serve the same purpose. This comparison may
consider raw materials acquisition, production, manufactur-
ing, packaging, distribution, reuse, operation, maintenance,
or disposal of the product or service.

“Executive agency” means an executive department, a
military department, or any independent establishment
within the meaning of 5 U.S.C. 101, 102, and 104(1), respec-
tively, and any wholly owned Government corporation
within the meaning of 31 U.S.C. 9101.

“Facsimile” means electronic equipment that communi-
cates and reproduces both printed and handwritten material.
If used in conjunction with a reference to a document; e.g.,
facsimile bid, the terms refers to a document (in the example
given, abid) that has been transmitted to and received by the
Government viafacsimile.

“Federal Acquisition Computer Network (FACNET)
Architecture” is a Government system that provides user
access, employs nationally and internationally recognized
data formats, and allows the electronic data interchange of
acquisition information between the private sector and the
Federal Government.

“Federal agency” means any executive agency or any
independent establishment in the legidative or judicia
branch of the Government (except the Senate, the House of
Representatives, the Architect of the Capitol, and any activi-
ties under the Architect’s direction).

“Federally Funded Research and Development Centers
(FFRDC's)” means activities that are sponsored under a
broad charter by a Government agency (or agencies) for the
purpose of performing, analyzing, integrating, supporting,
and/or managing basic or applied research and/or develop-
ment, and that receive 70 percent or more of their financia
support from the Government; and—

(1) A long-term relationship is contemplated;

(2) Most or al of the facilities are owned or funded by
the Government; and

216 (FAC2001-12)

(3) The FFRDC has access to Government and sup-
plier data, employees, and facilities beyond that common in
anormal contractual relationship.

“Final indirect cost rate” means the indirect cost rate
established and agreed upon by the Government and the con-
tractor as not subject to change. It is usually established
after the close of the contractor’s fiscal year (unless the par-
ties decide upon a different period) to which it applies. For
cost-reimbursement research and development contracts
with educational institutions, it may be predetermined; that
is, established for afuture period on the basis of cost experi-
ence with similar contracts, together with supporting data.

“First article” means a preproduction model, initial pro-
duction sample, test sample, first lot, pilot lot, or pilot mod-
es.

“First article testing” means testing and evaluating the
first article for conformance with specified contract require-
ments before or in the initial stage of production.

“F.o.b.” means free on board. This term is used in con-
junction with a physical point to determine—

(1) Theresponsibility and basis for payment of freight
charges; and

(2) Unless otherwise agreed, the point where title for
goods passes to the buyer or consignee.

“F.0.b. destination” means free on board at destination;
i.e., the seller or consignor delivers the goods on seller’s or
consignor’s conveyance at destination. Unless the contract
provides otherwise, the seller or consignor is responsible for
the cost of shipping and risk of loss. For use in the clause at
52.247-34, see the definition at 52.247-34(a).

“F.o.b. origin” means free on board at origin; i.e., the
seller or consignor places the goods on the conveyance.
Unless the contract provides otherwise, the buyer or con-
signee isresponsible for the cost of shipping and risk of loss.
For use in the clause at 52.247-29, see the definition at
52.247-29(a).

“F.o.b.”... (For other types of F.0.b., see 47.303).

“Forward pricing rate agreement” means a written
agreement negotiated between a contractor and the
Government to make certain rates available during a
specified period for use in pricing contracts or modifications.
These rates represent reasonabl e projections of specific costs
that are not easily estimated for, identified with, or generated
by a specific contract, contract end item, or task. These
projections may include rates for such things as labor,
indirect costs, material obsolescence and usage, spare parts
provisioning, and materia handling.

“Forward pricing rate recommendation” means a rate set
unilaterally by the administrative contracting officer for use
by the Government in negotiations or other contract actions
when forward pricing rate agreement negotiations have not
been completed or when the contractor will not agree to a
forward pricing rate agreement.
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“Freight”
property.

“Full and open competition,” when used with respect to a
contract action, means that all responsible sources are per-
mitted to compete.

“General and administrative (G&A) expense” means any
management, financial, and other expense which is incurred
by or alocated to a business unit and which isfor the genera
management and administration of the business unit as a
whole. G&A expense does not include those management
expenses whose beneficial or causal relationship to cost
objectives can be more directly measured by a base other
than a cost input base representing the total activity of abusi-
ness unit during a cost accounting period.

“Governmentwide acquisition contract (GWAC)” means
atask-order or delivery-order contract for information tech-
nology established by one agency for Governmentwide use
that is operated—

(1) By an executive agent designated by the Office of
Management and Budget pursuant to section 5112(e) of the
Clinger-Cohen Act, 40 U.S.C. 1412(e); or

(2) Under adelegation of procurement authority issued
by the General Services Administration (GSA) prior to
August 7, 1996, under authority granted GSA by the Brooks
Act, 40 U.S.C. 759 (repealed by Pub. L. 104-106).

The Economy Act does not apply to orders under a Govern-
mentwide acquisition contract.

“Governmentwide point of entry (GPE)” meansthe single
point where Government business opportunities greater than
$25,000, including synopses of proposed contract actions,
solicitations, and associated information, can be accessed
electronically by the public. The GPE is located at http://
www.fedbizopps.gov.

“Head of the agency” (see “agency head”).

“Head of the contracting activity” means the official who
has overal responsibility for managing the contracting
activity.

“Historically black college or university” means an insti-
tution determined by the Secretary of Education to meet the
requirements of 34 CFR 608.2. For the Department of
Defense, the National Aeronautics and Space Administra-
tion, and the Coast Guard, the term also includes any non-
profit research ingtitution that was an integral part of such a
college or university before November 14, 1986.

“HUBZone" means a historically underutilized business
zonethat is an arealocated within one or more qualified cen-
sus tracts, qualified nonmetropolitan counties, or lands
within the external boundaries of an Indian reservation.

“HUBZone small business concern” means a small busi-
ness concern that appears on the List of Qualified HUBZone
Small Business Concerns maintained by the Small Business
Administration.

means supplies, goods, and transportable

“Humanitarian or peacekeeping operation” means a mili-
tary operation in support of the provision of humanitarian or
foreign disaster assistance or in support of a peacekeeping
operation under chapter VI or VII of the Charter of the
United Nations. The term does not include routine training,
force rotation, or stationing (10 U.S.C. 2302(8) and 41
U.S.C. 259(d)).

“Inwriting,” “writing,” or “written” means any worded or
numbered expression that can be read, reproduced, and later
communicated, and includes electronically transmitted and
stored information.

“Indirect cost” means any cost not directly identified with
asingle, final cost objective, but identified with two or more
final cost objectives or an intermediate cost objective.

“Indirect cost rate” means the percentage or dollar factor
that expresses the ratio of indirect expense incurred in a
given period to direct labor cost, manufacturing cost, or
another appropriate base for the same period (see also “final
indirect cost rate”).

“Ineligible” means excluded from Government contract-
ing (and subcontracting, if appropriate) pursuant to statutory,
Executive order, or regulatory authority other than this regu-
lation (48 CFR Chapter 1) and its implementing and supple-
menting regulations; for example, pursuant to the Davis-
Bacon Act and its related statutes and implementing regula
tions, the Service Contract Act, the Equal Employment
Opportunity Acts and Executive orders, the Walsh-Healey
Public Contracts Act, the Buy American Act, or the Environ-
mental Protection Acts and Executive orders.

“Information other than cost or pricing data’ means any
type of information that is not required to be certified in
accordance with 15.406-2 and is necessary to determine
price reasonableness or cost realism. For example, such
information may include pricing, sales, or cost information,
and includes cost or pricing data for which certification is
determined inapplicable after submission.

“Information technology” means any equipment, or inter-
connected system(s) or subsystem(s) of equipment, that is
used in the automatic acquisition, storage, manipulation,
management, movement, control, display, switching, inter-
change, transmission, or reception of data or information by
the agency.

(1) For purposes of this definition, equipment is used
by an agency if the equipment is used by the agency directly
or is used by a contractor under a contract with the agency
that requires—

(i) Itsuse; or
(if) To a significant extent, its use in the perfor-
mance of a service or the furnishing of a product.

(2) The term “information technology” includes com-
puters, ancillary equipment, software, firmware and similar
procedures, services (including support services), and related
resources.

2.1-7




2101

FEDERAL ACQUISITION REGULATION

(3) The term “information technology” does not
include any equipment that—

(i) Is acquired by a contractor incidental to a
contract; or

(i) Contains imbedded information technology that
is used as an integral part of the product, but the principal
function of which is not the acquisition, storage, manipula-
tion, management, movement, control, display, switching,
interchange, transmission, or reception of data or informa-
tion. For example, HVAC (heating, ventilation, and air con-
ditioning) equipment, such as thermostats or temperature
control devices, and medical equipment where information
technology is integral to its operation, are not information
technol ogy.

“Inherently governmental function” means, as a matter of
policy, a function that is so intimately related to the public
interest as to mandate performance by Government
employees. This definition is a policy determination, not a
legal determination. An inherently governmental function
includes activities that require either the exercise of
discretion in applying Government authority, or the making
of value judgments in making decisions for the Government.
Governmental functions normally fall into two categories:
the act of governing, i.e, the discretionary exercise of
Government authority, and monetary transactions and
entitlements.

(1) An inherently governmental function involves,
among other things, the interpretation and execution of the
laws of the United States so asto—

() Bind the United States to take or not to take
some action by contract, policy, regulation, authorization,
order, or otherwise;

(ii) Determine, protect, and advance United States
economic, political, territorial, property, or other interests by
military or diplomatic action, civil or crimina judicia pro-
ceedings, contract management, or otherwise;

(iii) Significantly affect the life, liberty, or property
of private persons;

(iv) Commission, appoint, direct, or control officers
or employees of the United States; or

(v) Exert ultimate control over the acquisition, use,
or disposition of the property, real or personal, tangible or
intangible, of the United States, including the collection,
control, or disbursement of Federal funds.

(2) Inherently governmental functions do not normally
include gathering information for or providing advice, opin-
ions, recommendations, or ideas to Government officials.
They also do not include functions that are primarily minis-
terial and internal in nature, such as building security, mail
operations, operation of cafeterias, housekeeping, facilities
operations and maintenance, warehouse operations, motor
vehicle fleet management operations, or other routine elec-
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trical or mechanical services. The list of commercial activi-
ties included in the attachment to Office of Management and
Budget (OMB) Circular No. A-76 is an authoritative, nonex-
clusive list of functions that are not inherently governmental
functions.

“Inspection” means examining and testing supplies or
services (including, when appropriate, raw materials, com-
ponents, and intermediate assemblies) to determine whether
they conform to contract requirements.

“Insurance” means a contract that provides that for a stip-
ulated consideration, one party undertakes to indemnify
another against loss, damage, or liability arising from an
unknown or contingent event.

“Invoice” means a contractor’s bill or written request for
payment under the contract for supplies delivered or services
performed (see aso “proper invoice”).

“Irrevocable letter of credit” means awritten commitment
by a federally insured financial institution to pay al or part
of a stated amount of money, until the expiration date of the
letter, upon the Government's (the beneficiary) presentation
of awritten demand for payment. Neither the financial insti-
tution nor the offeror/contractor can revoke or condition the
letter of credit.

“Labor surplus area’” means a geographical areaidentified
by the Department of Labor in accordance with 20 CFR part
654, subpart A, as an area of concentrated unemployment or
underemployment or an area of labor surplus.

“Labor surplus area concern” means a concern that
together with its first-tier subcontractors will perform sub-
stantially in labor surplus areas. Performance is substan-
tialy in labor surplus areas if the costs incurred under the
contract on account of manufacturing, production, or perfor-
mance of appropriate services in labor surplus areas exceed
50 percent of the contract price.

“Latent defect” means a defect that exists at the time of
acceptance but cannot be discovered by a reasonabl e inspec-
tion.

“List of Parties Excluded from Federal Procurement and
Nonprocurement Programs’ means a list compiled, main-
tained, and distributed by the General Services Administra-
tion containing the names and other information about
parties debarred, suspended, or voluntarily excluded under
the Nonprocurement Common Rule or the Federal Acquisi-
tion Regulation, parties who have been proposed for debar-
ment under the Federal Acquisition Regulation, and parties
determined to beineligible.

“Magjor system” means that combination of elements that
will function together to produce the capabilities required to
fulfill amission need. The elements may include hardware,
equipment, software, or any combination thereof, but
exclude construction or other improvementsto real property.
A system isamajor system if—
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(1) The Department of Defense is responsible for the
system and the total expenditures for research, devel opment,
test, and evaluation for the system are estimated to be more
than $115,000,000 (based on fiscal year 1990 constant dol-
lars) or the eventual total expenditure for the acquisition
exceeds $540,000,000 (based on fiscal year 1990 constant
dollars);

(2) A civilian agency isresponsible for the system and
total expenditures for the system are estimated to exceed
$750,000 (based on fiscal year 1980 constant dollars) or the
dollar threshold for a “major system” established by the
agency pursuant to Office of Management and Budget Cir-
cular A-109, entitled “Major System Acquisitions,” which-
ever is greater; or

(3) The system is designated a “major system” by the
head of the agency responsible for the system (10 U.S.C.
2302 and 41 U.S.C. 403).

“Make-or-buy program” means that part of a contractor’'s
written plan for a contract identifying those major items to
be produced or work efforts to be performed in the prime
contractor’s facilities and those to be subcontracted.

“Market research” means collecting and analyzing infor-
mation about capabilities within the market to satisfy agency
needs.

“Master solicitation” means a document containing spe-
cia clauses and provisions that have been identified as
essential for the acquisition of a specific type of supply or
service that is acquired repetitively.

“May” denotes the permissive. However, the words “no
person may ..." mean that no person is required, authorized,
or permitted to do the act described.

“Micro-purchase” means an acquisition of supplies or
services using simplified acquisition procedures, the aggre-
gate amount of which does not exceed the micro-purchase
threshold.

“Micro-purchase threshold” means $2,500, except it
means—

(1) $2,000 for construction subject to the Davis Bacon
Act; and

(2) $7,500 for acquisitions of supplies or services that,
as determined by the head of the agency, are to be used to
facilitate defense against or recovery from terrorism (defined
at Public Law 107-296, Sec. 2) or nuclear, biological, chemi-
cal, or radiological attack, as described in 13.201(g)(1)(i),
except for construction subject to the Davis Bacon Act (Pub.
L. 107-296, Sec. 854). The threshold is $15,000 for acquisi-
tions by or for the Department of Defense as described in
13.201(g)(1)(ii) (Pub. L. 107-107, Sec. 836(a)(1)(A)).

“Minority Institution” means an institution of higher edu-
cation meeting the requirements of Section 1046(3) of the
Higher Education Act of 1965 (20 U.S.C. 1067Kk), including
aHispanic-serving institution of higher education, as defined
in Section 316(b)(1) of the Act (20 U.S.C. 11014).

“Multi-agency contract (MAC)” means a task-order or
delivery-order contract established by one agency for use by
Government agencies to obtain supplies and services, con-
sistent with the Economy Act (see 17.500(b)). Multi-agency
contracts include contracts for information technology estab-
lished pursuant to section 5124(a)(2) of the Clinger-Cohen
Act, 40 U.S.C. 1424(a)(2).

“Mugt” (see“shall”).

“National defense” means any activity related to pro-
grams for military or atomic energy production or construc-
tion, military assistance to any foreign nation, stockpiling, or
space.

“Neutral person” means an impartia third party, who
serves as a mediator, fact finder, or arbitrator, or otherwise
functions to assist the parties to resolve the issues in contro-
versy. A neutral person may be a permanent or temporary
officer or employee of the Federal Government or any other
individual who is acceptable to the parties. A neutral person
must have no official, financial, or personal conflict of inter-
est with respect to the issues in controversy, unless the inter-
est is fully disclosed in writing to all parties and all parties
agree that the neutral person may serve (5 U.S.C. 583).

“Nondevel opmental item” means—

(1) Any previously developed item of supply used
exclusively for governmental purposes by a Federal agency,
a State or local government, or a foreign government with
which the United States has a mutual defense cooperation
agreement;

(2) Any item described in paragraph (1) of this defini-
tion that requires only minor modification or modifications
of a type customarily available in the commercial market-
place in order to meet the requirements of the procuring
department or agency; or

(3) Any item of supply being produced that does not
meet the requirements of paragraphs (1) or (2) solely
because the item is not yet in use.

“Novation agreement” means alegal instrument—

(1) Executed by the—

(i) Contractor (transferor);
(ii) Successor ininterest (transferee); and
(iii) Government; and

(2) By which, among other things, the transferor guar-
antees performance of the contract, the transferee assumes
all obligations under the contract, and the Government rec-
ognizes the transfer of the contract and related assets.

“Offer” means a response to a solicitation that, if
accepted, would bind the offeror to perform the resultant
contract. Responses to invitations for bids (sealed bidding)
are offers called “bids’ or “sealed bids’; responses to
reguests for proposals (negotiation) are offers called “pro-
posals’; however, responses to requests for quotations (sim-
plified acquisition) are “quotations,” not offers.  For
unsolicited proposals, see Subpart 15.6.
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“Offeror” means offeror or bidder.

“Option” means a unilateral right in a contract by which,
for a specified time, the Government may elect to purchase
additional supplies or services called for by the contract, or
may elect to extend the term of the contract.

“Organizational conflict of interest” means that because
of other activities or relationships with other persons, a per-
son is unable or potentially unable to render impartial assis-
tance or advice to the Government, or the person’'s
objectivity in performing the contract work is or might be
otherwise impaired, or a person has an unfair competitive
advantage.

“Overtime” means time worked by a contractor’'s
employee in excess of the employee’s normal workweek.

“Overtime premium” means the difference between the
contractor’s regular rate of pay to an employee for the shift
involved and the higher rate paid for overtime. It does not
include shift premium, i.e., the difference between the con-
tractor's regular rate of pay to an employee and the higher
rate paid for extra-pay-shift work.

“Ozone-depleting substance” means any substance the
Environmental Protection Agency designatesin 40 CFR part
82 as—

(2) Class |, including, but not limited to, chlorofluoro-
carbons, halons, carbon tetrachloride, and methyl chloro-
form; or

(2) Class Il, including, but not limited to, hydrochlo-
rofluorocarbons.

“Partial termination” means the termination of a part, but
not all, of the work that has not been completed and accepted
under a contract.

“Performance-based contracting” means structuring all
aspects of an acquisition around the purpose of the work to
be performed with the contract requirements set forth in
clear, specific, and objective terms with measurable out-
comes as opposed to either the manner by which the work is
to be performed or broad and imprecise statements of work.

“Personal services contract” means a contract that, by its
express terms or as administered, makes the contractor per-
sonnel appear to be, in effect, Government employees (see
37.104).

“Pollution prevention” means any practice that—

(1(i) Reduces the amount of any hazardous substance,
pollutant, or contaminant entering any waste stream or other-
wise released into the environment (including fugitive emis-
sions) prior to recycling, treatment, or disposal; and

(i) Reduces the hazards to public health and the
environment associated with the release of such substances,
pollutants, and contaminants;

(2) Reduces or eliminates the creation of pollutants
through increased efficiency in the use of raw materials,
energy, water, or other resources; or

(3) Protects natural resources by conservation.
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“Possessions’ includes the Virgin Idands, Johnston
Idand, American Samoa, Guam, Wake Idand, Midway
Idand, and the Guano Islands, but does not include Puerto
Rico, leased bases, or trust territories.

“Power of attorney” means the authority given one person
or corporation to act for and obligate another, as specified in
the instrument creating the power; in corporate suretyship,
an instrument under seal that appoints an attorney-in-fact to
act in behalf of a surety company in signing bonds (see also
“attorney-in-fact” at 28.001).

“Preaward survey” means an evaluation of a prospective
contractor’s capability to perform a proposed contract.

“Preponderance of the evidence” means proof by infor-
mation that, compared with that opposing it, leads to the con-
clusion that the fact at issue is more probably true than not.

“Pricing” means the process of establishing a reasonable
amount or amounts to be paid for supplies or services.

“Procurement” (see“acquisition”).

“Procuring activity” means a component of an executive
agency having a significant acquisition function and desig-
nated as such by the head of the agency. Unless agency reg-
ulations specify otherwise, the term “procuring activity” is
synonymous with “contracting activity.”

“Projected average loss’ means the estimated long-term
average loss per period for periods of comparable exposure
to risk of loss.

“Proper invoice” means an invoice that meets the mini-
mum standards specified in 32.905(b).

“Purchase order,” when issued by the Government, means
an offer by the Government to buy supplies or services,
including construction and research and development, upon
specified terms and conditions, using simplified acquisition
procedures.

“Qualification requirement” means a Government
reguirement for testing or other quality assurance demonstra-
tion that must be completed before award of a contract.

“Qualified products list (QPL)" means a list of products
that have been examined, tested, and have satisfied all appli-
cable qualification requirements.

“Receiving report” means written evidence that indicates
Government acceptance of supplies delivered or services
performed (see Subpart 46.6). Receiving reports must meet
the requirements of 32.905(c).

“Recovered materia” means waste materials and by-
products recovered or diverted from solid waste, but the term
does not include those materials and by-products generated
from, and commonly reused within, an original manufactur-
ing process. For use in Subpart 11.3 for paper and paper
products, see the definition at 11.301.

“Renewable energy” means energy produced by solar,
wind, geothermal, and biomass power.

“Renewabl e energy technology” means—
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(1) Technologies that use renewable energy to provide
light, heat, cooling, or mechanical or electrical energy for
usein facilities or other activities; or

(2) The use of integrated whole-building designs that
rely upon renewable energy resources, including passive
solar design.

“Residual value” means the proceeds, less remova and
disposal costs, if any, realized upon disposition of atangible
capital asset. It usually is measured by the net proceeds from
the sale or other disposition of the asset, or its fair value if
the asset is traded in on another asset. The estimated resid-
ual valueisacurrent forecast of the residual value.

“Responsible audit agency” means the agency that is
responsible for performing all required contract audit ser-
vices at a business unit.

“Responsible prospective contractor” means a contractor
that meets the standards in 9.104.

“Segment” means one of two or more divisions, product
departments, plants, or other subdivisions of an organization
reporting directly to a home office, usually identified with
responsibility for profit and/or producing a product or ser-
vice. Thetermincludes—

(1) Government-owned contractor-operated (GOCO)
facilities; and

(2) Joint ventures and subsidiaries (domestic and for-
eign) in which the organization has—

(i) A majority ownership; or

(i) Less than a majority ownership, but over which
it exercises control.

“Self-insurance” means the assumption or retention of the
risk of loss by the contractor, whether voluntarily or involun-
tarily. Self-insurance includes the deductible portion of pur-
chased insurance.

“Senior procurement executive” means the individual
appointed pursuant to section 16(3) of the Office of Federal
Procurement Policy Act (41 U.S.C. 414(3)) who is responsi-
ble for management direction of the acquisition system of
the executive agency, including implementation of the
unique acquisition policies, regulations, and standards of the
executive agency.

“Service-disabled veteran-owned small business con-
cern” —

(1) Means a small business concern—

(i) Not less than 51 percent of which is owned by
one or more service-disabled veterans or, in the case of any
publicly owned business, not less than 51 percent of the
stock of which is owned by one or more service-disabled
veterans; and

(if) The management and daily business operations
of which are controlled by one or more service-disabled vet-
erans or, in the case of a veteran with permanent and severe
disability, the spouse or permanent caregiver of such veteran.

(2) Service-disabled veteran means a veteran, as
defined in 38 U.S.C. 101(2), with a disability that is service-
connected, as defined in 38 U.S.C. 101(16).

“Shall” means the imperative.

“Shipment” means freight transported or to be trans-
ported.

“Shop drawings’ means drawings submitted by the con-
struction contractor or a subcontractor at any tier or required
under a construction contract, showing in detail either or
both of the following:

(1) The proposed fabrication and assembly of struc-
tural elements.

(2) The instalation (i.e, form, fit, and attachment
details) of materials or equipment.

“Should” means an expected course of action or policy
that is to be followed unless inappropriate for a particular
circumstance.

“Signature” or “signed” means the discrete, verifiable
symbol of an individual that, when affixed to a writing with
the knowledge and consent of the individual, indicates a
present intention to authenticate the writing. This includes
electronic symbols.

“Simplified acquisition procedures’ means the methods
prescribed in Part 13 for making purchases of supplies or
services.

“Simplified acquisition threshold”
except that—

(1) In the case of any contract to be awarded and per-
formed, or purchase to be made outside the United States in
support of a contingency operation or a humanitarian or
peacekeeping operation, the term means $200,000; or

(2) For acquisitions of supplies or services that, as
determined by the head of the agency are to be used to facili-
tate defense against or recovery from terrorism (defined at
Public Law 107-296, Sec. 2) or nuclear, biological, chemi-
cal, or radiological attack—

(i) For any agency, in support of a humanitarian or
peacekeeping or a contingency operation if initiated by a
solicitation issued from January 24, 2003, to November 24,
2003 (Pub. L. 107-296, Sec. 853(a)), the term means—

(A) $200,000 for any contract to be awarded and
performed, or purchase to be made, inside the United States;
and

means $100,000,

(B) $300,000 for any contract to be awarded and
performed, or purchase to be made, outside the United
States.

(i) By or for the Department of Defense in support
of a contingency operation if award is made and funds are
obligated on or before September 30, 2003 (Pub. L. 107-107,
Sec. 836(a)(1)(B)), the term means—

(A) $250,000 for any contract to be awarded and
performed, or purchase to be made, inside the United States;
and
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(B) $500,000 for any contract to be awarded and
performed, or purchase to be made, outside the United
States.

“Single, Governmentwide point of entry,” means the one
point of entry to be designated by the Administrator of OFPP
that will allow the private sector to electronically access pro-
curement opportunities Governmentwide.

“Small business subcontractor” means a concern, includ-
ing affiliates, that for subcontracts valued at—

(1) $10,000 or less, does not have more than 500
employees; and

(2) More than $10,000, does not have employees or
average annual receipts exceeding the size standard in 13
CFR part 121 (see 19.102) for the product or service it is
providing on the subcontract.

“Small disadvantaged business concern” (except for
52.212-3(c)(2) and 52.219-1(b)(2) for general statistical pur-
poses and 52.212-3(c)(7)(ii), 52.219-22(b)(2), and 52.219-
23(a) for joint ventures under the price evaluation adjust-
ment for small disadvantaged business concerns), means an
offeror that represents, as part of its offer, that it is a small
business under the size standard applicable to the acquisi-
tion; and either—

() It has received certification as a small disadvan-
taged business concern consistent with 13 CFR part 124,
subpart B; and

(i) No material change in disadvantaged ownership
and control has occurred since its certification;

(if) Where the concern is owned by one or more dis-
advantaged individuals, the net worth of each individual
upon whom the certification is based does not exceed
$750,000 after taking into account the applicable exclusions
set forth at 13 CFR 124.104(c)(2); and

(iii) It isidentified, on the date of its representation,
as a certified small disadvantaged business concern in the
data base maintained by the Small Business Administration
(PRO-Net); or

(2) For a prime contractor, it has submitted a com-
pleted application to the Small Business Administration or a
private certifier to be certified as asmall disadvantaged busi-
ness concern in accordance with 13 CFR part 124, subpart B,
and a decision on that application is pending, and that no
material change in disadvantaged ownership and control has
occurred since it submitted its application. In this case, a
contractor must receive certification as a small disadvan-
taged business by the Small Business Administration prior to
contract award.

“Sole source acquisition” means a contract for the pur-
chase of supplies or services that is entered into or proposed
to be entered into by an agency after soliciting and negotiat-
ing with only one source.

“Solicitation” means any request to submit offers or quo-
tations to the Government. Solicitations under sealed bid
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procedures are called “invitations for bids.” Solicitations
under negotiated procedures are called “requests for propos-
als” Solicitations under simplified acquisition procedures
may reguire submission of either a quotation or an offer.

“Solicitation provision or provision” means a term or
condition used only in solicitations and applying only before
contract award.

“Source selection information” means any of the follow-
ing information that is prepared for use by an agency for the
purpose of evaluating a bid or proposal to enter into an
agency procurement contract, if that information has not
been previousy made available to the public or disclosed
publicly:

(2) Bid prices submitted in response to an agency invi-
tation for bids, or lists of those bid prices before bid opening.

(2) Proposed costs or prices submitted in response to
an agency solicitation, or lists of those proposed costs or
prices.

(3) Source selection plans.

(4) Technical evaluation plans.

(5) Technical evaluations of proposals.

(6) Cost or price evaluations of proposals.

(7) Competitive range determinations that identify pro-
posals that have a reasonable chance of being selected for
award of a contract.

(8) Rankings of bids, proposals, or competitors.

(9) Reports and evaluations of source selection panels,
boards, or advisory councils.

(10) Other information marked as “Source Selection
Information—See FAR 2.101 and 3.104” based on a case-
by-case determination by the head of the agency or the con-
tracting officer, that its disclosure would jeopardize the
integrity or successful completion of the Federal agency pro-
curement to which the information relates.

“Special competency” means a specia or unique capabil -
ity, including qualitative aspects, developed incidenta to the
primary functions of the Federally Funded Research and
Development Centers to meet some special need.

“State and local taxes’ means taxes levied by the States,
the District of Columbia, Puerto Rico, possessions of the
United States, or their political subdivisions.

“Substantial evidence” means information sufficient to
support the reasonable belief that a particular act or omission
has occurred.

“Substantially as follows” or “substantially the same as,”
when used in the prescription and introductory text of a pro-
vision or clause, means that authorization is granted to pre-
pare and utilize a variation of that provision or clause to
accommodate requirements that are peculiar to an individual
acquisition; provided that the variation includes the salient
features of the FAR provision or clause, and is not inconsis-
tent with the intent, principle, and substance of the FAR pro-
vision or clause or related coverage of the subject matter.
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“Supplemental agreement” means a contract modification
that is accomplished by the mutual action of the parties.

“Supplies’ means all property except land or interest in
land. It includes (but is not limited to) public works, build-
ings, and facilities; ships, floating equipment, and vessels of
every character, type, and description, together with parts
and accessories; aircraft and aircraft parts, accessories, and
equipment; machine tools; and the alteration or installation
of any of the foregoing.

“Surety” means an individual or corporation legally liable
for the debt, default, or failure of a principal to satisfy a con-
tractual obligation. The types of sureties referred to are as
follows:

(1) Anindividual surety isone person, as distinguished
from a business entity, who is liable for the entire penal
amount of the bond.

(2) A corporate surety is licensed under various insur-
ance laws and, under its charter, has legal power to act as
surety for others.

(3) A cosurety is one of two or more sureties that are
jointly liable for the penal sum of the bond. A limit of liabil-
ity for each surety may be stated.

“Suspension” means action taken by a suspending official
under 9.407 to disqualify a contractor temporarily from Gov-
ernment contracting and Government-approved subcontract-
ing; a contractor that is disqualified is “suspended.”

“Task order” means an order for services placed against
an established contract or with Government sources.

“Taxpayer |dentification Number (TIN)” means the num-
ber required by the IRS to be used by the offeror in reporting
income tax and other returns. The TIN may be either a
Social Security Number or an Employer Identification Num-
ber.

“Termination for convenience” means the exercise of the
Government's right to completely or partially terminate per-
formance of work under a contract when it isin the Govern-
ment’sinterest.

“Termination for default” means the exercise of the Gov-
ernment’s right to completely or partially terminate a con-
tract because of the contractor’s actual or anticipated failure
to perform its contractual obligations.

“Terminated portion of the contract” means the portion of
a contract that the contractor is not to perform following a
partial termination. For construction contracts that have
been completely terminated for convenience, it means the
entire contract, notwithstanding the completion of, and pay-
ment for, individual items of work before termination.

“Unallowable cost” means any cost that, under the provi-
sions of any pertinent law, regulation, or contract, cannot be
included in prices, cost-reimbursements, or settlements
under a Government contract to which it is allocable.

“Unique and innovative concept,” when used relative to
an unsolicited research proposal, means that—

(1) In the opinion and to the knowledge of the Govern-
ment evaluator, the meritorious proposal—
(i) Is the product of original thinking submitted
confidentially by one source;
(ii) Contains new, novel, or changed concepts,
approaches, or methods;
(iii) Was not submitted previously by another; and
(iv) Is not otherwise available within the Federal
Government.
(2) In this context, the term does not mean that the
source has the sole capability of performing the research.

“United States,” when used in a geographic sense, means
the 50 States and the District of Columbia, except asfollows:

(1) For use in Subpart 22.8, see the definition at
22.801.

(2) For use in Subpart 22.10, see the definition at
22.1001.

(3) For use in Subpart 22.13, see the definition at
22.1301.

(4) For use in Part 25, see the definition at 25.003.

(5) For use in Subpart 47.4, see the definition at
47.401.

“Unsolicited proposal” means a written proposal for a
new or innovative idea that is submitted to an agency on the
initiative of the offeror for the purpose of obtaining a con-
tract with the Government, and that is not in response to a
request for proposals, Broad Agency Announcement, Small
Business Innovation Research topic, Small Business Tech-
nology Transfer Research topic, Program Research and
Development Announcement, or any other Government-ini-
tiated solicitation or program.

“Value engineering” means an analysis of the functions of
a program, project, system, product, item of equipment,
building, facility, service, or supply of an executive agency,
performed by qualified agency or contractor personnel,
directed at improving performance, reliability, quality,
safety, and life-cycle costs (Section 36 of the Office of Fed-
eral Procurement Policy Act, 41 U.S.C. 401, et seq.). For use
in the clause at 52.248-2, see the definition at 52.248-2(b).

“Value engineering change proposal (VECP)'—

(1) Means a proposal that—
(i) Requires a change to the instant contract to
implement; and
(i) Results in reducing the overall projected cost to
the agency without impairing essential functions or charac-
teristics, provided, that it does not involve a change—

(A) In deliverable end item quantities only;

(B) In research and development (R&D) items
or R&D test quantities that are due solely to results of previ-
ous testing under the instant contract; or

(C) To the contract type only.

(2) For use in the clauses at—
(i) 52.248-2, see the definition at 52.248-2(b); and
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(ii) 52.248-3, see the definition at 52.248-3(b).
“Veteran-owned small business concern” means a small
business concern—

(1) Not less than 51 percent of which is owned by one
or more veterans (as defined at 38 U.S.C. 101(2)) or, in the
case of any publicly owned business, not less than 51 percent
of the stock of which is owned by one or more veterans; and

(2) The management and daily business operations of
which are controlled by one or more veterans.

“Virgin material” means—

(1) Previously unused raw material, including previ-
ously unused copper, dluminum, lead, zinc, iron, other metal
or metal ore; or

(2) Any undeveloped resource that is, or with new
technology will become, a source of raw materials.

“Warranty” means a promise or affirmation given by a
contractor to the Government regarding the nature, useful-
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ness, or condition of the supplies or performance of services
furnished under the contract.

“Waste reduction” means preventing or decreasing the
amount of waste being generated through waste prevention,
recycling, or purchasing recycled and environmentally pref-
erable products.

“Women-owned small business concern” means a small
business concern—

(1) That is at least 51 percent owned by one or more
women; or, in the case of any publicly owned business, at
least 51 percent of the stock of which is owned by one or
more women; and

(2) Whose management and daily business operations
are controlled by one or more women.

“Writing” or “written” (see“in writing”).
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PART 10—MARKET RESEARCH

10.002

10.000 Scope of part.

This part prescribes policies and procedures for conduct-
ing market research to arrive at the most suitable approach to
acquiring, distributing, and supporting supplies and services.
This part implements requirements of 41 U.S.C. 253a(a)(1),
41 U.S.C 264b, and 10 U.S.C. 2377.

10.001 Palicy.
(a) Agencies must—
(1) Ensure that legitimate needs are identified and
trade-offs evaluated to acquire items that meet those needs;
(2) Conduct market research appropriate to the circum-
stances—

(i) Before developing new requirements documents
for an acquisition by that agency;

(i) Before soliciting offers for acquisitions with an
estimated value in excess of the simplified acquisition
threshold;

(iii) Before soliciting offers for acquisitions with an
estimated value less than the simplified acquisition threshold
when adequate information is not available and the circum-
stancesjustify its cost;

(iv) Before soliciting offers for acquisitions that
could lead to a bundled contract (15 U.S.C. 644(e)(2)(A));
and

(v) Agencies shall conduct market research on an
ongoing basis, and take advantage to the maximum extent
practicable of commercially available market research meth-
ods, to identify effectively the capabilities, including the
capabilities of small businesses and new entrants into Fed-
eral contracting, that are available in the marketplace for
meeting the requirements of the agency in furtherance of
defense against or recovery from terrorism or nuclear, bio-
logical, chemical or radiological attack (Pub. L. 107-296,
Sec. 858); and

(3) Use the results of market research to—

(i) Determine if sources capable of satisfying the
agency's requirements exist;

(i1) Determine if commercial items or, to the extent
commercial items suitable to meet the agency's needs are not
available, nondevel opmental items are available that—

(A) Meset the agency's requirements;

(B) Could be modified to meet the agency's
requirements; or

(C) Could meet the agency's requirements if
those requirements were modified to a reasonable extent;

(iii) Determine the extent to which commercial
items or nondevelopmental items could be incorporated at
the component level;

(iv) Determine the practices of firms engaged in
producing, distributing, and supporting commercial items,
such as terms for warranties, buyer financing, maintenance
and packaging, and marking;

(v) Ensure maximum practicable use of recovered
materials (see Subpart 23.4) and promote energy conserva-
tion and efficiency; and

(vi) Determine whether bundling is necessary and
justified (see 7.107) (15 U.S.C. 644(e)(2)(A)).

(vii) Assess the availahility of electronic and infor-
mation technology that meets all or part of the applicable
accessibility standardsissued by the Architectural and Trans-
portation Barriers Compliance Board at 36 CFR part 1194
(see Subpart 39.2).

(b) When conducting market research, agencies should
not request potential sources to submit more than the mini-
mum information necessary.

(c) If an agency contemplates awarding a bundled con-
tract, the agency—

(1) When performing market research, should consult
with the local Small Business Administration procurement
center representative (PCR) or, if a PCR is not assigned to
the procuring activity, the SBA Office of Government Con-
tracting Area Office serving the area in which the procuring
activity islocated; and

(2) At least 30 days before release of the solicitation—

(i) Must notify any affected incumbent small busi-
ness concerns of the Government’s intention to bundle the
reguirement; and

(ii) Should notify any affected incumbent small
business concerns of how the concerns may contact the
appropriate Small Business Administration representative.

10.002 Procedures.

(a) Acquisitions begin with a description of the Govern-
ment's needs stated in terms sufficient to allow conduct of
market research.

(b) Market research is then conducted to determine if
commercia items or nondevelopmental items are available
to meet the Government's needs or could be modified to
meet the Government's needs.

(1) The extent of market research will vary, depending
on such factors as urgency, estimated dollar value, complex-
ity, and past experience. Market research involves obtaining
information specific to the item being acquired and should
include—

(i) Whether the Government's needs can be met
by—
(A) Items of atype customarily available in the
commercial marketplace;
(B) Items of a type customarily available in the
commercial marketplace with modifications; or
(C) Items used exclusively for governmental
purposes,
(if) Customary practices regarding customizing,
modifying or tailoring of items to meet customer needs and
associated costs;
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(iii) Customary practices, including warranty, buyer
financing, discounts, etc., under which commercial sales of
the products are made;

(iv) The requirements of any laws and regulations
unique to the item being acquired;

(v) The availability of items that contain recovered
materials and items that are energy efficient;

(vi) The distribution and support capabilities of
potential suppliers, including alternative arrangements and
cost estimates; and

(vii) Size and status of potential sources (see Part
19).

(2) Techniques for conducting market research may
include any or al of the following:

(i) Contacting knowledgeable individuals in Gov-
ernment and industry regarding market capabilities to meet
requirements.

(i) Reviewing the results of recent market research
undertaken to meet similar or identical requirements.

(iii) Publishing formal requests for information in
appropriate technical or scientific journals or business publi-
cations.

(iv) Querying Government data bases that provide
information relevant to agency acquisitions.

(v) Participating in interactive, on-line communica-
tion among industry, acquisition personnel, and customers.

(vi) Obtaining source lists of similar items from
other contracting activities or agencies, trade associations or
other sources.
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(vii) Reviewing catalogs and other generally avail-
able product literature published by manufacturers, distribu-
tors, and dedlers or available on-line.

(viii) Conducting interchange meetings or holding
presolicitation conferences to involve potential offerors early
in the acquisition process.

(c) If market research indicates commercial or nondevel-
opmental items might not be available to satisfy agency
needs, agencies shall reevaluate the need in accordance with
10.001(a)(3)(ii) and determine whether the need can be
restated to permit commercial or nondevelopmental items to
satisfy the agency's needs.

(d)(1) If market research establishes that the Govern-
ment's need may be met by atype of item or service custom-
arily available in the commercia marketplace that would
meet the definition of a commercial item at Subpart 2.1, the
contracting officer shall solicit and award any resultant con-
tract using the policies and procedures in Part 12.

(2) If market research establishes that the Govern-
ment's need cannot be met by a type of item or service cus-
tomarily available in the marketplace, Part 12 shall not be
used. When publication of the notice at 5.201 is required, the
contracting officer shall include a notice to prospective offer-
ors that the Government does not intend to use Part 12 for
the acquisition (see 5.207(e)(4)).

(e) Agencies should document the results of market
research in a manner appropriate to the size and complexity
of the acquisition.
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12.102

12.000 Scope of part.

This part prescribes policies and procedures unique to the
acquisition of commercia items. It implements the Federal
Government's preference for the acquisition of commercial
items contained in Title VIII of the Federal Acquisition
Streamlining Act of 1994 (Public Law 103-355) by estab-
lishing acquisition policies more closely resembling those of
the commercial marketplace and encouraging the acquisition
of commercial items and components.

12.001 Definition.

“Subcontract,” as used in this part, includes, but is not
limited to, atransfer of commercial items between divisions,
subsidiaries, or affiliates of a contractor or subcontractor.

Subpart 12.1—Acquisition of Commercial
[tems—General

12.101 Paolicy.

Agencies shall—

(a) Conduct market research to determine whether com-
mercial items or nondevelopmental items are available that
could meet the agency's requirements;

(b) Acquire commercial items or nondevel opmental items
when they are available to meet the needs of the agency; and

(c) Require prime contractors and subcontractors at all
tiersto incorporate, to the maximum extent practicable, com-
mercial items or nondevelopmental items as components of
items supplied to the agency.

12.102 Applicability.

(8) This part shall be used for the acquisition of supplies
or services that meet the definition of commercia items at
2.101.

(b) Contracting officers shall use the policiesin this part
in conjunction with the policies and procedures for solicita-
tion, evaluation and award prescribed in Part 13, Simplified
Acquisition Procedures; Part 14, Sealed Bidding; or Part 15,
Contracting by Negotiation, as appropriate for the particular
acquisition.

(c) Contracts for the acquisition of commercial items are
subject to the policies in other parts of this chapter. When a
policy in another part of this chapter is inconsistent with a
policy in this part, this Part 12 shall take precedence for the
acquisition of commercial items.

(d) The definition of commercial item in section 2.101
uses the phrase “purposes other than governmental pur-
poses.” These purposes are those that are not unique to a
government.

(e) Thispart shall not apply to the acquisition of commer-
cial items—

(1) At or below the micro-purchase threshold;

(2) Using the Standard Form 44 (see 13.306);

(3) Using the imprest fund (see 13.305);

(4) Using the Governmentwide commercia purchase
card; or

(5) Directly from another Federal agency.

(f)(1) Contracting officers may treat any acquisition of
supplies or services that, as determined by the head of the
agency, are to be used to facilitate defense against or recov-
ery from terrorism or nuclear, biological, chemical, or radio-
logical attack, as an acquisition of commercial items. This
paragraph applies to solicitations issued by any agency from
January 24, 2003, through November 24, 2003 (Pub. L. 107-
296, Sec. 856).

(2) Acquisition of biotechnology supplies or services,
for use to facilitate the defense against terrorism or biologi-
cal attack against the United States, by or for the Department
of Defense shall be considered as an acquisition of commer-
cial items when award is made and funds are obligated on or
before September 30, 2003 (Pub. L. 107-107, Sec.
836(a)(2)). The authority of this paragraph is in addition to
and does not limit the authority of paragraph (f)(1) of this
section. Nothing in this paragraph shall preclude a contract-
ing officer from treating an acquisition described in this
paragraph as one for a non-commercia item if a determina-
tion is made by the contracting officer that the purchase can-
not be made at a fair and reasonable price using the policies
of this part.
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SUBPART 13.1—PROCEDURES

13.003

13.000 Scope of part.

This part prescribes policies and procedures for the acqui-
sition of supplies and services, including construction,
research and development, and commercial items, the aggre-
gate amount of which does not exceed the simplified acquisi-
tion threshold (see 2.101). Subpart 13.5 provides special
authority for acquisitions of commercial items exceeding the
simplified acquisition threshold but not exceeding
$5,000,000, including options. See Part 12 for policies appli-
cable to the acquisition of commercial items exceeding the
micro-purchase threshold. See 36.602-5 for simplified proce-
duresto be used when acquiring architect-engineer services.

13.001 Definitions.

Asused in this part—

“Authorized individual” means a person who has been
granted authority, in accordance with agency procedures, to
acquire supplies and services in accordance with this part.

“Governmentwide commercial purchase card” means a
purchase card, similar in nature to a commercial credit card,
issued to authorized agency personnel to useto acquire and to
pay for supplies and services.

“Imprest fund” means a cash fund of afixed amount estab-
lished by an advance of funds, without charge to an appropri-
ation, from an agency finance or disbursing officer to a duly
appointed cashier, for disbursement as needed from time to
timein making payment in cash for relatively small amounts.

“Third party draft” means an agency bank draft, similar to
acheck, that is used to acquire and to pay for supplies and ser-
vices. (See Treasury Financial Management Manual, Section
3040.70.)

13.002 Purpose.

The purpose of this part is to prescribe simplified acquisi-
tion proceduresin order to—

(8) Reduce administrative costs;

(b) Improve opportunities for small, small disadvantaged,
and women-owned small business concerns to obtain a fair
proportion of Government contracts;

(c) Promote efficiency and economy in contracting; and

(d) Avoid unnecessary burdens for agencies and contrac-
tors.

13.003 Palicy.

(a) Agencies shall use simplified acquisition proceduresto
the maximum extent practicable for all purchases of supplies
or services not exceeding the simplified acquisition threshold
(including purchases at or below the micro-purchase thresh-
old). This policy does not apply if an agency can meet its
requirement using—

(1) Required sources of supply under Part 8 (e.g., Fed-
eral Prison Industries, Committee for Purchase from People
Who are Blind or Severely Disabled, and Federal Supply
Schedul e contracts);

(2) Exigting indefinite delivery/indefinite quantity con-
tracts; or

(3) Other established contracts.

(b)(1) Each acquisition of supplies or services that has an
anticipated dollar value exceeding $2,500 ($7,500 for acqui-
sitions as described in 13.201(g)(1)(i) and $15,000 for acqui-
sitions as described in 13.201(g)(1)(ii)) and not exceeding
$100,000 ($200,000 for acquisitions described in paragraph
(2)(i) of the Simplified Acquisition Threshold definition at
2.101) isreserved exclusively for small business concernsand
shall be set aside (see 19.000 and Subpart 19.5). See 19.502-2
for exceptions.

(2) The contracting officer may set aside for HUBZone
small business concerns (see 19.1305) an acquisition of sup-
pliesor servicesthat hasan anticipated dollar value exceeding
the micro-purchase threshold and not exceeding the ssimpli-
fied acquisition threshold. The contracting officer’s decision
not to set aside an acquisition for HUBZone participation
below the simplified acquisition threshold is not subject to
review under Subpart 19.4.

(3) Each written solicitation under aset-aside shall con-
tain the appropriate provisions prescribed by Part 19. If the
solicitation is oral, however, information substantially identi-
cal to that in the provision shall be given to potential quoters.

(c) The contracting officer shall not use simplified acqui-
sition proceduresto acquire supplies and servicesif the antic-
ipated award will exceed the simplified acquisition threshold
(or $5,000,000, including options, for acquisitions of com-
mercial items using Subpart 13.5). Do not break down
reguirements aggregating more than the ssimplified acquisi-
tion threshold (or for commercial items, the threshold in Sub-
part 13.5) or the micro-purchase threshold into severa
purchases that are less than the applicable threshold merely
to—

(1) Permit use of simplified acquisition procedures; or

(2) Avoid any requirement that applies to purchases
exceeding the micro-purchase threshold.

(d) An agency that has specific statutory authority to
acquire personal services (see 37.104) may use simplified
acquisition procedures to acquire those services.

(e) Agencies shall use the Governmentwide commercial
purchase card and electronic purchasing techniques to the
maximum extent practicable in conducting simplified acqui-
sitions.

(f) Agencies shall maximize the use of electronic com-
merce when practicable and cost-effective (see Subpart 4.5).
Drawings and lengthy specifications can be provided off-line
in hard copy or through other appropriate means.

(g) Authorized individuals shall make purchases in the
simplified manner that is most suitable, efficient, and eco-
nomical based on the circumstances of each acquisition. For
acquisitions not expected to exceed—
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(1) The simplified acquisition threshold for other than
commercial items, use any appropriate combination of the
proceduresin Parts 13, 14, 15, 35, or 36, including the use of
Standard Form 1442, Solicitation, Offer, and Award (Con-
struction, Alteration, or Repair), for construction contracts
(see 36.701(b)); or

(2) $5 million for commercia items, use any appropri-
ate combination of the proceduresin Parts 12, 13, 14, and 15
(see paragraph (d) of this section).
(h) In addition to other considerations, contracting officers
shall—

(1) Promote competition to the maximum extent prac-
ticable (see 13.104);

(2) Establish deadlines for the submission of responses
to solicitations that afford suppliers a reasonable opportunity
to respond (see 5.203);

(3) Consider all quotations or offers that are timely
received. For evaluation of quotations or offersreceived elec-
tronically, see 13.106-2(b)(3); and

(4) Use innovative approaches, to the maximum extent
practicable, in awarding contracts using simplified acquisi-
tion procedures.

13.004 L egal effect of quotations.

(a) A quotationisnot an offer and, conseguently, cannot be
accepted by the Government to form a binding contract.
Therefore, issuance by the Government of an order in
response to a supplier's quotation does not establish a con-
tract. The order is an offer by the Government to the supplier
to buy certain supplies or services upon specified terms and
conditions. A contract is established when the supplier
accepts the offer.

(b) When appropriate, the contracting officer may ask the
supplier to indicate acceptance of an order by notification to
the Government, preferably inwriting, as defined at 2.101. In
other circumstances, the supplier may indicate acceptance by
furnishing the supplies or services ordered or by proceeding
with the work to the point where substantial performance has
occurred.

(c) If the Government issues an order resulting from aquo-
tation, the Government may (by written noticeto the supplier,
at any time before acceptance occurs) withdraw, amend, or
cancel its offer. (See 13.302-4 for procedures on termination
or cancellation of purchase orders.)

13.005 Federal Acquisition Streamlining Act of 1994 list
of inapplicable laws.

(a) Thefollowing laws areinapplicableto all contracts and
subcontracts (if otherwise applicable to subcontracts) at or
below the simplified acquisition threshold:
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(1) 41 U.SC. 57(a) and (b) (Anti-Kickback Act of
1986). (Only the requirement for the incorporation of the con-
tractor procedures for the prevention and detection of viola-
tions, and the contractual requirement for contractor
cooperation in investigations are inapplicable.)

(2) 40 U.S.C. 270a (Miller Act). (Although the Miller
Act does not apply to contracts at or below the simplified
acquisitionthreshold, alternative formsof payment protection
for suppliers of labor and material (see 28.102) are still
required if the contract exceeds $25,000.)

(3) 40 U.S.C. 327 - 333 (Contract Work Hours and
Safety Standards Act—Overtime Compensation).

(4) 41 U.S.C. 701(a)(1) (Section 5152 of the Drug-Free
Workplace Act of 1988), except for individuals.

(5) 42 U.S.C. 6962 (Solid Waste Disposal Act). (The
reguirement to provide an estimate of recovered material uti-
lized in contract performance does not apply unless the con-
tract value exceeds $100,000.)

(6) 10 U.S.C. 2306(b) and 41 U.S.C. 254(a) (Contract
Clause Regarding Contingent Fees).

(7) 10 U.S.C. 2313 and 41 U.S.C. 254(c) (Authority to
Examine Books and Records of Contractors).

(8) 10 U.S.C. 2402 and 41 U.S.C. 253g (Prohibition on
Limiting Subcontractor Direct Sales to the United States).

(9) 15U.S.C. 631 note (HUBZone Act of 1997), except
for 15 U.S.C. 657a(b)(2)(B), which is optional for the agen-
cies subject to the requirements of the Act.

(10) 31 U.S.C. 1354(a) (Limitation on use of appropri-
ated funds for contracts with entities not meeting veterans
employment reporting requirements).

(b) The Federal Acquisition Regulatory (FAR) Council
will include any law enacted after October 13, 1994, that sets
forth policies, procedures, requirements, or restrictionsfor the
acquisition of property or services, onthelist set forthin para-
graph (a) of this section. The FAR Council may make excep-
tionswhen it determinesinwriting that it isin the best interest
of the Government that the enactment should apply to con-
tracts or subcontracts not greater than the simplified acquisi-
tion threshold.

(c) The provisions of paragraph (b) of this section do not
apply to laws that—

(1) Provide for criminal or civil penalties; or

(2) Specificaly state that notwithstanding the language
of Section 4101, Public Law 103-355, the enactment will be
applicable to contracts or subcontractsin amounts not greater
than the simplified acquisition threshold.

(d) Any individual may petition the Administrator, Office
of Federal Procurement Policy (OFPP), to include any appli-
cable provision of law not included on the list set forth in
paragraph (a) of this section unless the FAR Council has
aready determined in writing that the law is applicable. The
Administrator, OFPP, will include the law on thelist in para-
graph (a) of this section unless the FAR Council makes a
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13.105

determination that it is applicable within 60 days of receiving
the petition.

13.006 Inapplicable provisions and clauses.

While certain statutes still apply, pursuant to Public Law
103-355, the following provisions and clauses are inapplica-
ble to contracts and subcontracts at or below the simplified
acquisition threshold:

(a) 52.203-5, Covenant Against Contingent Fees.

(b) 52.203-6, Restrictions on Subcontractor Sales to the
Government.

(c) 52.203-7, Anti-Kickback Procedures.

(d) 52.215-2, Audits and Records—Negotiation.

(e) 52.222-4, Contract Work Hours and Safety Standards
Act—Overtime Compensation.

(f) 52.223-6, Drug-Free Workplace, except for individuals.

(g) 52.223-9, Estimate of Percentage of Recovered Mate-
rial Content for EPA-Designated Products.

Subpart 13.1—Procedures

13.101 General.
(a) In making purchases, contracting officers shall—

(1) Comply with the policy in 7.202 relating to eco-
nomic purchase quantities, when practicable;

(2) Satisfy the procedures described in Subpart 19.6
with respect to Certificates of Competency before rejecting a
quotation, oral or written, from a small business concern
determined to be nonresponsible (see Subpart 9.1); and

(3) Provide for the inspection of supplies or services as
prescribed in 46.404.

(b) In making purchases, contracting officers should—

(1) Include related items (such as small hardware items
or spare partsfor vehicles) in one solicitation and make award
on an “all-or-none” or “multiple award” basis provided sup-
pliers are so advised when quotations or offers are requested;

(2) Incorporate provisions and clauses by reference in
solicitationsand in awards under requestsfor quotations, pro-
vided the requirementsin 52.102 are satisfied;

(3) Make maximum effort to obtain trade and prompt
payment discounts (see 14.408-3). Prompt payment discounts
shall not be considered in the evaluation of quotations; and

(4) Use bulk funding to the maximum extent practica-
ble. Bulk funding is a system whereby the contracting officer
receives authorization from afiscal and accounting officer to
obligate funds on purchase documents against a specified
lump sum of funds reserved for the purpose for a specified
period of time rather than obtaining individual obligational
authority on each purchase document. Bulk funding is partic-
ularly appropriate if numerous purchases using the same type
of funds are to be made during a given period.

13.102 Sourcelist.

(a) Each contracting office should maintain asourcelist (or
lists, if more convenient). A list of new supply sources may
be obtained from the Procurement Marketing and Access Net-
work (PRO-Net) of the Small Business Administration. The
list should identify the status of each source (when the status
is made known to the contracting office) in the following cat-
egories:

(1) Small business.
(2) Small disadvantaged business.
(3) Women-owned small business.

(b) The status information may be used as the basis to
ensure that small business concerns are provided the maxi-
mum practicable opportunities to respond to solicitations
issued using simplified acquisition procedures.

13.103 Use of standing price quotations.

Authorized individuals do not have to obtain individual
quotations for each purchase. Standing price quotations may
be used if—

(a) The pricing information is current; and

(b) The Government obtains the benefit of maximum dis-
counts before award.

13.104 Promoting competition.

The contracting officer must promote competition to the
maximum extent practicable to obtain supplies and services
from the source whose offer is the most advantageous to the
Government, considering the administrative cost of the pur-
chase.

(a) The contracting officer must not—

(1) Solicit quotations based on personal preference; or
(2) Restrict solicitation to suppliers of well-known and
widely distributed makes or brands.

(b) If using smplified acquisition procedures and neither
using FACNET nor providing accessto the notice of proposed
contract action and solicitation information through the Gov-
ernmentwide point of entry (GPE), maximum practicable
competition ordinarily can be obtained by soliciting quota-
tionsor offersfrom sourceswithin thelocal trade area. Unless
the contract action requires synopsis pursuant to 5.101 and an
exception under 5.202 is not applicable, consider solicitation
of at least three sources to promote competition to the maxi-
mum extent practicable. Whenever practicable, request quo-
tationsor offersfrom two sources not included in the previous
solicitation.

13.105 Synopsis and posting requirements.

(a) The contracting officer must comply with the public
display and synopsis requirements of 5.101 and 5.203
unless—

(1)(i) FACNET isused for an acquisition at or below the
simplified acquisition threshold; or
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(if) The GPE isused at or below the simplified acqui-
sition threshold for providing widespread public notice of
acquisition opportunitiesand offerors are provided ameans of
responding to the solicitation electronically; or

(2) An exceptionin 5.202 applies.

(b) When acquiring commercial items or supplies or ser-
vices procured in accordance with 12.102(f)(1) and (f)(2), the
contracting officer may use a combined synopsis and solici-
tation. In these cases, a separate solicitation is not required.
The contracting officer must include enough information to
permit suppliers to develop quotations or offers.

13.106 Soliciting competition, evaluation of quotationsor
offers, award and documentation.

13.106-1 Soliciting competition.

(a) Considerations. In soliciting competition, the contract-
ing officer shall consider the guidance in 13.104 and the fol-
lowing before requesting quotations or offers:

(D(i) The nature of the article or service to be pur-
chased and whether it is highly competitive and readily avail-
able in severa makes or brands, or is relatively
noncompetitive.

(i1) An €electronic commerce method that employs
widespread electronic public notice is not available; and

(i) The urgency of the proposed purchase.

(iv) The dollar value of the proposed purchase.

(v) Past experience concerning specific dealers
prices.

(2) When soliciting quotations or offers, the contracting
officer shall notify potential quoters or offerorsof the basison
which award will be made (price alone or price and other fac-
tors, e.g., past performance and quality). Contracting officers
are encouraged to use best value. Solicitations are not
required to state therel ative importance assigned to each eval -
uation factor and subfactor, nor are they required to include
subfactors.

(b) Soliciting from a single source. (1) For purchases not
exceeding the simplified acquisition threshold, contracting
officers may solicit from one source if the contracting officer
determinesthat the circumstances of the contract action deem
only one source reasonably available (e.g., urgency, exclusive
licensing agreements, or industrial mobilization).

(2) For sole source acquisitions of commercial itemsin
excess of the simplified acquisition threshold conducted pur-
suant to Subpart 13.5, the requirements at 13.501(a) apply.

(c) Soliciting orally. (1) The contracting officer shall
solicit quotations orally to the maximum extent practicable,
if—

(i) The acquisition does not exceed the simplified
acquisition threshold;

(i) Oral solicitation is more efficient than soliciting
through available electronic commerce alternatives; and
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(iii) Noticeis not required under 5.101.

(2) However, an oral solicitation may not be practicable
for contract actions exceeding $25,000 unless covered by an
exception in 5.202.

(d) Written solicitations. If obtaining electronic or oral
quotations is uneconomical or impracticable, the contracting
officer should issue paper solicitations for contract actions
likely to exceed $25,000. The contracting officer shall issuea
written solicitation for construction regquirements exceeding
$2,000.

(e) Use of options. Options may be included in solicita-
tions, provided the requirements of Subpart 17.2 are met and
the aggregate value of the acquisition and all options does not
exceed the dollar threshold for use of simplified acquisition
procedures.

(f) Inquiries. An agency should respond to inquiries
received through any medium (including FACNET) if doing
so would not interfere with the efficient conduct of the acqui-
sition. For an acquisition conducted through FACNET, an
agency must respond to telephonic or facsimileinquiries only
if it is unable to receive inquiries through FACNET.

13.106-2 Evaluation of quotationsor offers.

(a) General. (1) The contracting officer shall evaluate quo-
tations or offers—

(i) In an impartial manner; and
(i) Inclusive of transportation chargesfrom the ship-
ping point of the supplier to the delivery destination.

(2) Quotations or offers shall be evaluated on the basis
established in the solicitation.

(3) All quotations or offers shall be considered (see
paragraph (b) of this subsection).

(b) Evaluation procedures. (1) The contracting officer has
broad discretion in fashioning suitable eval uation procedures.
The procedures prescribed in Parts 14 and 15 are not manda-
tory. At the contracting officer's discretion, one or more, but
not necessarily all, of the evaluation proceduresin Part 14 or
15 may be used.

(2) If using price and other factors, ensure that quota-
tions or offers can be evaluated in an efficient and minimally
burdensome fashion. Formal evaluation plans and establish-
ing a competitive range, conducting discussions, and scoring
quotations or offers are not required. Contracting offices may
conduct comparative evaluations of offers. Evaluation of
other factors, such as past performance—

(i) Doesnot requirethe creation or existence of afor-
mal data base; and

(ii) May be based on information such as the con-
tracting officer's knowledge of and previous experience with
the supply or service being acquired, customer surveys, or
other reasonable basis.
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(3) For acquisitions conducted using FACNET or a
method that permits el ectronic responseto the solicitation, the
contracting officer may—

(i) After preliminary consideration of all quotations
or offers, identify from all quotations or offers received one
that is suitable to the user, such as the lowest priced brand
name product, and quickly screen all lower priced quotations
or offers based on readily discernible value indicators, such
as past performance, warranty conditions, and maintenance
availability; or

(if) Where an evaluation is based only on price and
past performance, make an award based on whether the low-
est priced of the quotations or offers having the highest past
performance rating possible represents the best value when
compared to any lower priced quotation or offer.

13.106-3 Award and documentation.

(a) Basisfor award. Before making award, the contracting
officer must determine that the proposed priceisfair and rea-
sonable.

(1) Whenever possible, base price reasonableness on
competitive quotations or offers.

(2) If only one responseisreceived, include a statement
of price reasonableness in the contract file. The contracting
officer may base the statement on—

(i) Market research;

(if) Comparison of the proposed price with prices
found reasonable on previous purchases;

(iii) Current price lists, catalogs, or advertisements.
However, inclusion of apriceinapricelist, catalog, or adver-
tisement does not, in and of itself, establish fairness and rea-
sonableness of the price;

(iv) A comparison with similar items in a related
industry;

(v) The contracting officer’s personal knowledge of
the item being purchased;

(vi) Comparison to an independent Government
estimate; or

(vii) Any other reasonable basis.

(3) Occasionally an item can be obtained only from a
supplier that quotes a minimum order price or quantity that
either unreasonably exceeds stated quantity reguirements or
results in an unreasonable price for the quantity required. In
these instances, the contracting officer should inform the
requiring activity of all facts regarding the quotation or offer
and ask it to confirm or alter its requirement. Thefile shall be
documented to support the final action taken.

(b) File documentation and retention. Keep documenta-
tion to a minimum. Purchasing offices shall retain data sup-
porting purchases (paper or electronic) to the minimum extent
and duration necessary for management review purposes (see
Subpart 4.8). Thefollowingillustrate the extent to which quo-
tation or offer information should be recorded:

(1) Cral solicitations. The contracting office should
establish and maintain records of oral price quotations in
order to reflect clearly the propriety of placing the order at the
price paid with the supplier concerned. In most cases, thiswill
consist merely of showing the names of the suppliers con-
tacted and the prices and other terms and conditions quoted
by each.

(2) Written solicitations (see 2.101). For acquisitions
not exceeding the simplified acquisition threshold, limit writ-
ten records of solicitations or offers to notes or abstracts to
show prices, delivery, references to printed price lists used,
the supplier or suppliers contacted, and other pertinent data.

(3) Special situations. Include additional statements—

(i) Explaining the absence of competitionif only one
source is solicited and the acquisition does not exceed the
simplified acquisition threshold (does not apply to an acqui-
sition of utility services available from only one source); or

(ii) Supporting the award decision if other than
price-related factorswere considered in selecting the supplier.

(c) Notification. For acquisitions that do not exceed the
simplified acquisition threshold and for which automatic noti-
fication is not provided through FACNET or an electronic
commerce method that employs widespread el ectronic public
notice, notification to unsuccessful suppliers shall be given
only if requested or required by 5.301.

(d) Request for information. If asupplier requestsinforma-
tion on an award that was based on factors other than price
alone, a brief explanation of the basis for the contract award
decision shall be provided (see 15.503(b)(2)).

(e) Taxpayer I dentification Number. If anoral solicitationis
used, the contracting officer shall ensure that the copy of the
award document sent to the payment office is annotated with
the contractor’s Taxpayer Identification Number (TIN) and
typeof organization (see4.203), unlessthisinformationwill be
obtained from some other source (e.g., centralized database).
The contracting officer shall discloseto the contractor that the
TIN may be used by the Government to collect and report on
any delinquent amountsarising out of thecontractor’srel ation-
shipwiththe Government (31 U.S.C. 7701(c)(3)).

(FAC 2001-12) 13.1-5
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SUBPART 13.2—ACTIONS AT OR BELOW THE MICRO-PURCHASE THRESHOLD

13.202

Subpart 13.2—Actions At or Below the Micro-
Purchase Threshold

13.201 General.

(a) Agency heads are encouraged to delegate micro-pur-
chase authority (see 1.603-3).

(b) The Governmentwide commercial purchase card shall
be the preferred method to purchase and to pay for micro-pur-
chases (see 2.101).

(c) Purchases at or below the micro-purchase threshold
may be conducted using any of the methods described in Sub-
part 13.3, provided the purchaser is authorized and trained,
pursuant to agency procedures, to use those methods.

(d) Micro-purchases do not require provisions or clauses,
except as provided at 32.1110. This paragraph takes prece-
dence over any other FAR requirement to the contrary, but
does not prohibit the use of any clause.

(e) The requirements in Part 8 apply to purchases at or
below the micro-purchase threshold.

(f) The procurement requirementsin the Resource Conser-
vation and Recovery Act (42 U.S.C. 6962) and Executive
Order 13101 of September 14, 1998, Greening the Govern-
ment through Waste Prevention, Recycling, and Federa
Acquisition, apply to purchases at or below the micro-pur-
chase threshold (see Subpart 23.4).

(9)(1) For acquisitions of supplies or services that, as
determined by the head of the agency, are to be used to facil-
itate defense against or recovery from terrorism or nuclear,
biological, chemical, or radiological attack, the temporary
micro-purchase thresholds are—

(i) $7,500 for acquisitions by or for any agency if the
award is made from January 24, 2003, through November 24,
2003; and

(ii) $15,000 for acquisitions by or for the Depart-
ment of Defense if award is made and funds are obligated on
or before September 30, 2003.

(2) Purchases using this authority must have aclear and
direct relationship to defense against or recovery from terror-
ism or nuclear, biological, chemical, or radiological attack.

13.202 Purchase guidelines.

(a) Solicitation, evaluation of quotations, and award.
(1) Totheextent practicable, micro-purchases shall bedistrib-
uted equitably among qualified suppliers.

(2) Micro-purchases may be awarded without soliciting
competitive quotationsif the contracting officer or individual
appointed in accordance with 1.603-3(b) considers the price
to be reasonable.

(3) The administrative cost of verifying the reasonable-
ness of the price for purchases may more than offset potential
savings from detecting instances of overpricing. Therefore,
action to verify price reasonableness need only be taken if—

(i) The contracting officer or individual appointedin
accordance with 1.603-3(b) suspects or has information to
indicate that the price may not be reasonable (e.g., compari-
son to the previous price paid or personal knowledge of the
supply or service); or

(i) Purchasing asupply or service for which no com-
parable pricing information isreadily available (e.g., asupply
or service that is not the same as, or is not similar to, other
supplies or services that have recently been purchased on a
competitive basis).

(b) Documentation. If competitive quotations were solic-
ited and award was made to other than the low quoter, docu-
mentation to support the purchase may be limited to
identification of the solicited concerns and an explanation for
the award decision.

13.2-1
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SUBPART 13.5—TEST PROGRAM FOR CERTAIN COMMERCIAL ITEMS

13.501

Subpart 13.5—Test Program for Certain
Commercial Items

13.500 General.

(a) This subpart authorizes, as atest program, use of sim-
plified procedures for the acquisition of supplies and services
in amounts greater than the simplified acquisition threshold
but not exceeding $5,000,000, including options, if the con-
tracting officer reasonably expects, based on the nature of the
supplies or services sought, and on market research, that
offerswill include only commercial items, except as provided
in paragraph (€) of this section. Under this test program, con-
tracting officers may use any simplified acquisition procedure
inthis part, subject to any specific dollar limitation applicable
to the particular procedure. The purpose of this test program
isto vest contracting officers with additional procedural dis-
cretion and flexibility, so that commercial item acquisitionsin
this dollar range may be solicited, offered, evaluated, and
awarded in a simplified manner that maximizes efficiency
and economy and minimizes burden and administrative costs
for both the Government and industry (10 U.S.C. 2304(g) and
2305 and 41 U.S.C. 253(g) and 253a and 253hb).

(b) For the period of this test, contracting activities must
employ the simplified procedures authorized by the test to the
maximum extent practicable.

(c) When acquiring commercial items using the proce-
duresin this part, the requirements of Part 12 apply subject to
the order of precedence provided at 12.102(c). This includes
use of the provisions and clauses in Subpart 12.3.

(d) The authority to issue solicitations under this subpart
expires on January 1, 2004. Contracting officers may award
contracts after the expiration of thisauthority for solicitations
issued before the expiration of the authority.

(e) The $5,000,000 limitation provided in thissubpart 13.5
does not apply to acquisitions of suppliesor servicesusing the
authority provided by 12.102(f)(1). Notwithstanding the
expiration of the test program specified in paragraph (d) of
this section, authority to use simplified procedures under this
paragraph applies to an acquisition when the solicitation is
issued by any agency from January 24, 2003, through Novem-
ber 24, 2003.

13.501 Special documentation requirements.

(8) Sole source acquisitions. (1) Acquisitions conducted
under simplified acquisition procedures are exempt from the
requirements in Part 6. However, contracting officers must—

(i) Conduct sole source acquisitions, as defined in
2.101, under this subpart only if the need to do soisjustified
in writing and approved at the levels specified in paragraph
(a)(2) of this section; and

(i) Prepare sole source justifications using the for-
mat at 6.303-2, modified to reflect an acquisition under the
authority of the test program for commercia items (section
4202 of the Clinger-Cohen Act of 1996) or the authority of
the Homeland Security Act (Pub. L. 107-296, section 856) as
implemented at 12.102(f)(1).

(2) Judtifications and approvals are required under this
subpart only for sole source acquisitions.

(i) For aproposed contract exceeding $100,000, but
not exceeding $500,000, the contracting officer's certification
that thejustification isaccurate and completeto the best of the
contracting officer's knowledge and belief will serve as
approval, unless a higher approval level is established in
accordance with agency procedures.

(i) For aproposed contract exceeding $500,000, but
not exceeding $10,000,000, the competition advocate for the
procuring activity, designated pursuant to 6.501; or an official
described in 6.304(a)(3) or (a)(4) must approve the justifica-
tion and approval. This authority is not delegable.

(iii) For a proposed contract exceeding $10,000,000
but not exceeding $50,000,000, the head of the procuring
activity or the official described in 6.304(a)(3) or (a)(4) must
approve the justification and approval. This authority is not
delegable.

(iv) For aproposed contract exceeding $50,000,000
the official described in 6.304(a)(4) must approve the justifi-
cation and approval. Thisauthority is not delegable except as
provided in 6.304(a)(4).

(b) Contract file documentation. The contract file must
include—

() A brief written description of the procedures usedin
awarding the contract, including the fact that the test proce-
duresin FAR Subpart 13.5 were used;

(2) The number of offers received;

(3) An explanation, tailored to the size and complexity
of the acquisition, of the basisfor the contract award decision;
and

(4) Any justification approved under paragraph (a) of
this section.
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SUBPART 19.5—SET-ASIDES FOR SMALL BUSINESS

19.502-2

Subpart 19.5—Set-Asidesfor Small Business

19.501 General.

(8) The purpose of small business set-asides is to award
certain acquisitionsexclusively to small business concerns. A
“set-aside for small business” is the reserving of an acquisi-
tion exclusively for participation by small business concerns.
A small business set-aside may be open to al small busi-
nesses. A small business set-aside of asingle acquisition or a
class of acquisitions may be total or partial.

(b) The determination to make a small business set-aside
may be unilateral or joint. A unilateral determination is one
that is made by the contracting officer. A joint determination
isone that is recommended by the Small Business Adminis-
tration (SBA) procurement center representative and con-
curred in by the contracting officer.

(c) For acquisitions exceeding the simplified acquisition
threshold, the requirement to set aside an acquisition for
HUBZone small business concerns (see 19.1305) takes prior-
ity over the requirement to set aside the acquisition for small
business concerns.

(d) The contracting officer shall review acquisitions to
determine if they can be set aside for small business, giving
consideration to the recommendations of agency personnel
having cognizance of the agency's small business programs.
The contracting officer shall document why a small business
set-aside is inappropriate when an acquisition is not set aside
for small business, unless a HUBZone small business set-
aside or HUBZone small business sole source award is antic-
ipated. If the acquisition is set aside for small business based
on this review, it is a unilateral set-aside by the contracting
officer. Agencies may establish threshold levels for this
review depending upon their needs.

(e) At therequest of an SBA procurement center represen-
tative, the contracting officer shall make available for review
at the contracting office (to the extent of the SBA representa-
tive's security clearance) all proposed acquisitions in excess
of the micro-purchase threshold that have not been unilater-
ally set aside for small business.

(f) To the extent practicable, unilateral determinationsini-
tiated by a contracting officer shall be used as the basis for
small business set-asides rather than joint determinations by
an SBA procurement center representative and a contracting
officer.

(g) All solicitations involving set-asides must specify the
applicable small business size standard and NAICS code (see
19.303).

(h) Except as authorized by law, a contract may not be
awarded as aresult of asmall business set-asideif the cost to
the awarding agency exceeds the fair market price.

19.502 Setting aside acquisitions.

19.502-1 Requirementsfor setting aside acquisitions.

(@) The contracting officer shall set aside an individual
acquisition or class of acquisitions for competition among
small businesses when—

() It is determined to be in the interest of maintaining
or mobilizing the Nation’'s full productive capacity, war or
national defense programs; or

(2) Assuring that afair proportion of Government con-
tractsin each industry category is placed with small business
concerns; and the circumstances described in 19.502-2 or
19.502-3(a) exist.

(b) Thisrequirement does not apply to purchases of $2,500
or less ($7,500 or less for acquisitions as described in
13.201(g)(1)(i) or $15,000 or less for acquisitions as
described in 13.201(g)(1)(ii)), or purchases from required
sources of supply under Part 8 (e.g., Federal Prison Industries,
Committee for Purchase From People Who are Blind or
Severely Disabled, and Federal Supply Schedule contracts).

19.502-2 Total small business set-asides.

(a) Except for those acquisitions set aside for very small
business concerns (see Subpart 19.9), each acquisition of sup-
pliesor servicesthat hasan anticipated dollar value exceeding
$2,500 ($7,500 for acquisitions as described in
13.201(g)(1)(i) or $15,000 for acquisitions as described in
13.201(g)(1)(ii)), but not over $100,000 ($200,000 for acqui-
sitions described in paragraph (2)(i) of the Simplified Acqui-
sition Threshold definition at 2.101), is automatically
reserved exclusively for small business concerns and shall be
set aside for small business unless the contracting officer
determines there is not a reasonable expectation of obtaining
offers from two or more responsible small business concerns
that are competitive in terms of market prices, quality, and
delivery. If the contracting officer does not proceed with the
small business set-aside and purchases on an unrestricted
basis, the contracting officer shall include in the contract file
the reason for this unrestricted purchase. If the contracting
officer receives only one acceptable offer from aresponsible
small business concern in response to a set-aside, the con-
tracting officer should make an award to that firm. If the con-
tracting officer receives no acceptable offersfrom responsible
small business concerns, the set-aside shall be withdrawn and
the requirement, if still valid, shall be resolicited on an unre-
stricted basis. The small business reservation does not pre-
clude the award of a contract with a value not greater than
$100,000 under Subpart 19.8, Contracting with the Small
Business Administration, under 19.1007(c), Solicitations
equal to or less than the ESB reserve amount, or under
19.1305, HUBZone set-aside procedures.

(b) The contracting officer shall set aside any acquisition
over $100,000 for small business participation when there is
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areasonable expectation that (1) offerswill be obtained from
at least two responsible small business concerns offering the
products of different small business concerns (but see para-
graph (c) of this subsection); and (2) award will be made at
fair market prices. Total small business set-asides shall not be
made unless such a reasonable expectation exists (but see
19.502-3 as to partial set-asides). Although past acquisition
history of an item or similar items is always important, it is
not the only factor to be considered in determining whether a
reasonabl e expectation exists. In making R& D small business
set-asides, there must also be a reasonable expectation of
obtaining from small businesses the best scientific and tech-
nological sources consistent with the demands of the pro-
posed acquisition for the best mix of cost, performances, and
schedules.

(c) For small business set-asides other than for construc-
tion or services, any concern proposing to furnish a product
that it did not itself manufacture must furnish the product of
a small business manufacturer unless the SBA has granted
either awaiver or exception to the nonmanufacturer rule (see
19.102(f)). Inindustrieswhere the SBA findsthat there are no
small business manufacturers, it may issue a waiver to the
nonmanufacturer rule (see 19.102(f)(4) and (5)). In addition,
SBA has excepted procurements processed under simplified
acquisition procedures (see Part 13), where the anticipated
cost of the procurement will not exceed $25,000, from the
nonmanufacturer rule. Waivers permit small businesses to
provide any firm's product. The exception permitssmall busi-
nesses to provide any domestic firm’s product. In both of
these cases, the contracting officer’s determination in para-
graph (b)(1) of this subsection or the decision not to set aside
a procurement reserved for small business under paragraph
(& of this subsection will be based on the expectation of
receiving offers from at least two responsible small busi-
nesses, including nonmanufacturers, offering the products of
different concerns.

(d) The requirements of this subsection do not apply to
acquisitions over $25,000 during the period when small busi-
ness set-asides cannot be considered for the four designated
industry groups (see 19.1007(b)).

19.502-3 Partial set-asides.

(8) The contracting officer shall set aside a portion of an
acquisition, except for construction, for exclusive small busi-
ness participation when—

(1) A total set-aside is not appropriate (see 19.502-2);

(2) Thereguirement is severable into two or more eco-
nomic production runs or reasonable lots;

(3) One or more small business concerns are expected
to have the technical competence and productive capacity to
satisfy the set-aside portion of the requirement at afair market
price;
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(4) The acquisition is not subject to simplified acquisi-
tion procedures; and

(5) A partial set-aside shall not be madeif thereisarea
sonabl e expectation that only two concerns (onelarge and one
small) with capability will respond with offers unless autho-
rized by the head of a contracting activity on a case-by-case
basis. Similarly, a class of acquisitions, not including con-
struction, may be partially set aside. Under certain specified
conditions, partial set-asides may be used in conjunction with
multiyear contracting procedures.

(b) When the contracting officer determines that a portion
of an acquisition is to be set aside, the requirement shall be
divided into a set-aside portion and a non-set-aside portion,
each of which shall (1) be an economic production run or rea-
sonable lot and (2) have terms and a delivery schedule com-
parable to the other. When practicable, the set-aside portion
should make maximum use of small business capacity.

(©)(2) The contracting officer shall award the non-set-aside
portion using normal contracting procedures.

(2)(i) After all awards have been made on the non-set-
aside portion, the contracting officer shall negotiate with eli-
gible concerns on the set-aside portion, as provided in the
solicitation, and make award. Negotiations shall be conducted
only with those offerors who have submitted responsive
offers on the non-set-aside portion. Negotiations shall be con-
ducted with small business concernsin the order of priority as
indicated in the solicitation (but see paragraph (c)(2)(ii) of
this section). The set-aside portion shall be awarded as pro-
vided in the solicitation. An offeror entitled to receive the
award for quantities of an item under the non-set-aside por-
tion and who accepts the award of additional quantities under
the set-aside portion shall not be requested to accept a lower
price because of the increased quantities of the award, nor
shall negotiation be conducted with a view to obtaining such
alower price based solely upon receipt of award of both por-
tions of the acquisition. This does not prevent acceptance by
the contracting officer of voluntary reductions in the price
fromthelow eligible offeror before award, acceptance of vol-
untary refunds, or the change of prices after award by negoti-
ation of a contract modification.

(ii) If equal low offers are received on the non-set-
aside portion from concerns eligible for the set-aside portion,
the concern that is awarded the non-set-aside part of the
acquisition shall have first priority with respect to negotia-
tions for the set-aside.

19.502-4 Methods of conducting set-asides.

(a) Total small business set-asides may be conducted by
using simplified acquisition procedures (see Part 13), sealed
bids (see Part 14), or competitive proposal s (see Part 15). Par-
tial small business set-asides may be conducted using sealed
bids (see Part 14), or competitive proposals (see Part 15).
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(b) Except for offers on the non-set-aside portion of partial
set-asides, offers received from concerns that do not qualify
assmall business concerns shall be considered nonresponsive
and shall be rejected. However, before rejecting an offer oth-
erwise eligiblefor award because of questions concerning the
size representation, an SBA determination must be obtained
(see Subpart 19.3).

19.502-5 Insufficient causes for not setting aside an
acquisition.

None of the following is, in itself, sufficient cause for not
setting aside an acquisition:

(8 A large percentage of previous contracts for the
required item(s) has been placed with small business con-
cerns.

(b) The item is on an established planning list under the
Industrial Readiness Planning Program. However, a total
small business set-aside shall not be made when the list con-
tains a large business Planned Emergency Producer of the
item(s) who has conveyed adesire to supply someor al of the
required items.

(c) The item is on a Qualified Products List. However, a
total small business set-aside shall not be madeif thelist con-
tains the products of large businesses unless none of the large
businesses desire to participate in the acquisition.

(d) A period of lessthan 30 daysis availablefor receipt of
offers.

(e) The acquisition is classified.

(f) Small business concerns are aready receiving a fair
proportion of the agency’s contractsfor suppliesand services.

(g) A class small business set-aside of the item or service
has been made by another contracting activity.

(h) A “brand name or equal” product description will be
used in the solicitation.

19.503 Setting aside a class of acquisitions for small
business.

(8) A classof acquisitions of selected products or services,
or aportion of the acquisitions, may be set aside for exclusive
participation by small business concerns if individual acqui-
sitions in the class will meet the criteriain 19.502-1, 19.502-
2, or 19.502-3(a). The determination to make a class small
business set-aside shall not depend on the existence of a cur-
rent acquisition if future acquisitions can be clearly foreseen.

(b) The determination to set aside a class of acquisitions
for small business may be either unilateral or joint.

(c) Each class small business set-aside determination shall
be in writing and must—

(1) Specificaly identify the product(s) and service(s) it
covers;

(2) Provide that the set-aside does not apply to any
acquisition automatically reserved for small business con-
cerns under 19.502-2(a).

(3) Provide that the set-aside applies only to the
(named) contracting office(s) making the determination; and

(4) Providethat the set-aside does not apply to any indi-
vidual acquisition if the requirement is not severable into two
or more economic production runs or reasonable lots, in the
case of apartial class set-aside.

(d) The contracting officer shall review each individual
acquisition arising under a class small business set-aside to
identify any changesin the magnitude of requirements, spec-
ifications, delivery requirements, or competitive market con-
ditions that have occurred since the initial approval of the
class set-aside. If there are any changes of such a material
nature as to result in probable payment of more than a fair
market price by the Government or in a change in the capa-
bility of small business concerns to satisfy the requirements,
the contracting officer may withdraw or modify (see
19.506(a)) the unilateral or joint set-aside by giving written
notice to the SBA procurement center representative (if one
is assigned), stating the reasons.

19.504 [Reserved]

19.505 Rejecting Small Business Administration
recommendations.

(a) If the contracting officer rejects a recommendation of
the SBA procurement center representative or breakout pro-
curement center representative, written notice shall be fur-
nished to the appropriate SBA center representative within 5
working days of the contracting officer'sreceipt of therecom-
mendation.

(b) The SBA procurement center representative may
appeal the contracting officer’s rejection to the head of the
contracting activity (or designee) within 2 working days after
receiving the notice. The head of the contracting activity (or
designee) shall render a decision in writing, and provide it to
the SBA representative within 7 working days. Pending issu-
ance of adecision to the SBA procurement center representa-
tive, the contracting officer shall suspend action on the
acquisition.

(c) If the head of the contracting activity agrees that the
contracting officer’s rejection was appropriate—

(1) Within 1 working day, the SBA procurement center
representative may request the contracting officer to suspend
action on the acquisition until the SBA Administrator appeals
to the agency head (see paragraph (f) of this section); and

(2) The SBA must be allowed 15 working days after
making such awritten request, within which the Administra-
tor of SBA—

(i) May appeal to the Secretary of the Department
concerned; and

(if) Must notify the contracting officer whether the
further appeal has, in fact, been taken. If notification is not
received by the contracting officer within the 15-day period,
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it is deemed that the SBA request to suspend the contract
action has been withdrawn and that an appeal to the Secretary
was not taken.

(d) When the contracting officer has been notified within
the 15-day period that the SBA has appealed to the agency
head, the head of the contracting activity (or designee) shall
forward justification for its decision to the agency head. The
contracting officer shall suspend contract action until notifi-
cation is received that the SBA appeal has been settled.

(e) The agency head shall reply to the SBA within 30
working days after receiving the appeal. The decision of the
agency head shall befinal.

(f) A request to suspend action on an acquisition need not
be honored if the contracting officer determines that proceed-
ing to contract award and performance is in the public inter-
est. The contracting officer shall include in the contract file a
statement of the facts justifying the determination, and shall
promptly notify the SBA representative of the determination
and provide a copy of the justification.

19.506 Withdrawing or modifying small business set-
asides.

(a) If, beforeaward of acontract involving asmall business
set-aside, the contracting officer considers that award would
be detrimental to the public interest (e.g., payment of more
than a fair market price), the contracting officer may with-
draw the small business set-aside determination whether it
was unilateral or joint. The contracting officer shal initiate a
withdrawal of an individual small business set-aside by giv-
ing written notice to the agency small business specialist and
the SBA procurement center representative, if one is
assigned, stating the reasons. In a similar manner, the con-
tracting officer may modify a unilateral or joint class small
business set-aside to withdraw one or more individual acqui-
sitions.

(b) If the agency small business specialist does not agree
to a withdrawal or modification, the case shall be promptly
referred to the SBA representative (if one is assigned) for
review. If an SBA representative is not assigned, disagree-
ments between the agency small business specialist and the
contracting officer shall be resolved using agency procedures.
However, the procedures are not applicable to automatic dis-
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solutions of small business set-asides (see 19.507) or dissolu-
tion of small business set-asides under $100,000.

(c) The contracting officer shall prepare a written state-
ment supporting any withdrawal or modification of a small
business set-aside and include it in the contract file.

19.507 Automatic dissolution of a small business set-
aside.

(a) If asmall business set-aside acquisition or portion of an
acquisition is not awarded, the unilatera or joint determina-
tion to set the acquisition aside is automatically dissolved for
the unawarded portion of the set-aside. The required supplies
and/or services for which no award was made may be
acquired by sealed bidding or negotiation, as appropriate.

(b) Before issuing a solicitation for the items called for in
asmall business set-aside that was dissolved, the contracting
officer shall ensurethat thedelivery scheduleisredlisticinthe
light of all relevant factors, including the capabilities of small
business concerns.

19.508 Solicitation provisionsand contract clauses.

(a) [Reserved)]

(b) [Reserved]

(c) The contracting officer shall insert the clause at 52.219-
6, Notice of Total Small Business Set-Aside, in solicitations
and contracts involving total small business set-asides. The
clause at 52.219-6 with its Alternate | will be used when the
acquisition is for a product in a class for which the Small
Business Administration has waived the nonmanufacturer
rule (see 19.102(f)(4) and (5)).

(d) Thecontracting officer shall insert the clause at 52.219-
7, Notice of Partial Small Business Set-Aside, in solicitations
and contractsinvolving partial small business set-asides. The
clause at 52.219-7 with its Alternate | will be used when the
acquisition is for a product in a class for which the Small
Business Administration has waived the nonmanufacturer
rule (see 19.102(f)(4) and (5)).

(e) The contracting officer shall insert the clause at 52.219-
14, Limitations on Subcontracting, in solicitations and con-
tracts for supplies, services, and construction, if any portion
of therequirement isto be set aside for small business and the
contract amount is expected to exceed $100,000.
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graphical areain which all or the major portion of the con-
struction is to be performed. All requirements, including
construction, must be synopsized through the GPE. For con-
struction, the synopsis must include the geographical area of
the competition set forth in the SBA’s acceptance | etter.

19.804-3 SBA acceptance.

(a) Upon receipt of the contracting agency’s offer, the SBA
will determine whether to accept the requirement for the 8(a)
Program. The SBA's decision whether to accept the require-
ment will be transmitted to the contracting agency in writing
within 10 working days of receipt of the offer if the contract
is likely to exceed the simplified acquisition threshold and
within 2 days of receipt if the contract isat or below the sim-
plified acquisition threshold. The contracting agency may
grant an extension of these time periods. If SBA does not
respond to an offering letter within 10 days, the contracting
activity may seek SBA's acceptance through the Associate
Administrator (AA)/8(a)BD.

(b) If the acquisition is accepted as a sole source, the SBA
will advise the contracting activity of the 8(a) firm selected
for negotiation. Generally, the SBA will accept a contracting
activity's recommended source.

(c) For acquisitions not exceeding the simplified acquisi-
tion threshold, when the contracting activity makes an offer
to the 8(a) Program on behalf of a specific 8(a) firm and does
not receive areply to its offer within 2 days, the contracting
activity may assume the offer is accepted and proceed with
award of an 8(a) contract.

(d) Aspart of the acceptance process, SBA will review the
appropriateness of the NAICS code designation assigned to
the requirement by the contracting activity.

(1) SBA will not challengethe NAICS code assigned to
the requirement by the contracting activity if it is reasonable,
even though other NAICS codes may also be reasonable.

(2) If SBA and the contracting activity are unable to
agree on aNAICS code designation for the requirement, SBA
may refuse to accept the requirement for the 8(a) Program,
appeal the contracting officer’s determination to the head of
the agency pursuant to 19.810, or appeal the NAICS codedes-
ignation to the SBA Office of Hearings and Appeals under
Subpart C of 13 CFR part 134.

19.804-4 Repetitive acquisitions.

In order for repetitive acquisitions to be awarded through
the 8(a) Program, there must be separate offers and acceptan-
ces. This allows the SBA to determine—

(a) Whether the requirement should be a competitive 8(a)
award;

(b) A nominated firm's eligibility, whether or not it is the
same firm that performed the previous contract;

(c) The effect that contract award would have on the equi-
table distribution of 8(a) contracts; and

(d) Whether the requirement should continue under the
8(a) Program.

19.804-5 Basic ordering agreements.

(@) The contracting activity must offer, and SBA must
accept, each order under a basic ordering agreement (BOA)
in addition to offering and accepting the BOA itself.

(b) SBA will not accept for award on a sole-source basis
any order that would cause the total dollar amount of orders
issued under aspecific BOA to exceed the competitivethresh-
old amount in 19.805-1.

(c) Once an 8(a) concern’s program term expires, the con-
cern otherwise exits the 8(a) Program, or becomes other than
small for the NAICS code assigned under the BOA, SBA will
not accept new orders for the concern.

19.804-6 Multiple award and Federal Supply Schedule
contracts.

(a) Separate offers and acceptances must not be made for
individual orders under multiple award or Federal Supply
Schedule (FSS) contracts. SBA's acceptance of the original
multiple award or FSS contract is valid for the term of the
contract.

(b) The requirements of 19.805-1 do not apply to individ-
ual ordersthat exceed the competitivethreshold aslong asthe
original contract was competed.

(c) An 8(a) concern may continue to accept new orders
under amultiple award or FSS contract even after aconcern’s
program term expires, the concern otherwise exits the 8(a)
Program, or the concern becomes other than small for the
NAICS code assigned under the contract.

19.805 Competitive 8(a).

19.805-1 General.

(a) Except as provided in paragraph (b) of this subsection,
an acquisition offered to the SBA under the 8(a) Program
shall be awarded on the basis of competition limited to eligi-
ble 8(a) firmsif—

(1) There is a reasonable expectation that at least two
eligible and responsible 8(a) firmswill submit offers and that
award can be made at afair market price; and

(2) Theanticipated total value of the contract, including
options, will exceed $5,000,000 for acquisitions assigned
manufacturing North American Industry Classification Sys-
tem (NAICS) codes and $3,000,000 for all other acquisitions.

(b) Where an acquisition exceeds the competitive thresh-
old, the SBA may accept the requirement for a sole source
8(a) award if—

(1) There is not a reasonable expectation that at least
two eligible and responsible 8(a) firmswill submit offersat a
fair market price;

19.8-3
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(2) SBA acceptsthe requirement on behalf of aconcern
owned by an Indian tribe or an Alaska Native Corporation; or

(3) The acquisition is conducted under the authority of
the Homeland Security Act (Pub. L. 107-296) and—

(i) The acquisitionisfor supplies or servicesthat, as
determined by the head of the agency, are to be used to facil-
itate defense against or recovery from terrorism or nuclear,
biological, chemical, or radiological attack;

(i) The solicitation is issued during the period of
January 24, 2003, through November 24, 2003; and

(iii) Thereis either an approved 13.501 justification
for sole source acquisition, or an approved 6.303 justification
using one of the authorities at 6.302-1, 6.302-2, 6.302-6, or
6.302-7.

(c) A proposed 8(a) requirement with an estimated value
exceeding the applicable competitive threshold amount shall
not be divided into several requirementsfor lesser amountsin
order to use 8(a) sole source procedures for award to asingle
firm.

(d) The SBA Associate Administrator for 8(a) Business
Development (AA/8(a)BD) may approve an agency request
for a competitive 8(a) award below the competitive thresh-
olds. Such requests will be approved only on a limited basis
and will be primarily granted where technical competitions
are appropriate or where a large number of responsible 8(a)
firms are available for competition. In determining whether a
request to compete bel ow the threshold will be approved, the
AA/8(a)BD will, in part, consider the extent to which the
requesting agency is supporting the 8(a) Program on a non-
competitive basis. The agency may include recommendations
for competition bel ow the threshold in the offering | etter or by
separate correspondence to the AA/8(a)BD.

19.805-2 Procedures.

(a) Offers shall be solicited from those sources identified
in accordance with 19.804-3.

(b) The SBA will determine the eligibility of the firms for
award of the contract. Eligibility will be determined by the
SBA as of the time of submission of initial offers which
includeprice. Eligibility isbased on Section 8(a) Program cri-
teria.

(1) Insealed bid acquisitions, upon receipt of offers, the
contracting officer will provide the SBA acopy of the solici-
tation, the estimated fair market price, and a list of offerors
ranked in the order of their standing for award (i.e., first low,
second low, etc.) with the total evaluated price for each offer,
differentiating between basic requirements and any options.
The SBA will consider the eligibility of the first low offeror.
If the first low offeror is not determined to be eligible, the
SBA will consider the eligibility of the next low offeror until
an eligible offeror isidentified. The SBA will determine the
eligibility of the firms and advise the contracting officer

19.8-4

within 5 working days after its receipt of the list of bidders.
Oncedligibility has been established by the SBA, the success-
ful offeror will be determined by the contracting activity in
accordance with normal contracting procedures.

(2) In negotiated acquisition, the SBA will determine
eligibility when the successful offeror has been established by
the agency and the contract transmitted for signature unless a
referral has been made under 19.809, in which case the SBA
will determine eligibility at that point.

(c) Inany casein which afirmis determined to be indligi-
ble, the SBA will notify the firm of that determination.

(d) The digibility of an 8(a) firm for a competitive 8(a)
award may not be challenged or protested by ancther 8(a) firm
or any other party as part of asolicitation or proposed contract
award. Any party with information concerning the eligibility
of an 8(a) firm to continue participation in the 8(a) Program
may submit such information to the SBA in accordance with
13 CFR 124.517.

19.806 Pricingthe 8(a) contract.

(a) The contracting officer shall price the 8(a) contract in
accordance with Subpart 15.4. If required by Subpart 15.4, the
SBA shall obtain cost or pricing datafrom the 8(a) contractor.
If the SBA requests audit assistance to determine the reason-
ableness of the proposed pricein asole source acquisition, the
contracting activity shall furnishit to the extent it isavailable.

(b) An 8(a) contract, sole source or competitive, may not
be awarded if the price of the contract resultsin a cost to the
contracting agency which exceeds afair market price.

(c) If requested by the SBA, the contracting officer shall
make available the data used to estimate the fair market price
within 10 working days.

(d) The negotiated contract price and the estimated fair
market price are subject to the concurrence of the SBA. Inthe
event of a disagreement between the contracting officer and
the SBA, the SBA may appeal in accordance with 19.810.

19.807 Estimating fair market price.

(a) The contracting officer shall estimate the fair market
price of the work to be performed by the 8(a) contractor.

(b) In estimating the fair market price for an acquisition
other than those covered in paragraph (c) of this section, the
contracting officer shall use cost or price analysis and con-
sider commercial prices for similar products and services,
availablein-house cost estimates, data (including cost or pric-
ing data) submitted by the SBA or the 8(a) contractor, and
data obtained from any other Government agency.

(c) In estimating a fair market price for arepeat purchase,
the contracting officer shall consider recent award prices for
the same items or work if thereis comparability in quantities,
conditions, terms, and performance times. The estimated
price should be adjusted to reflect differences in specifica-
tions, plans, transportation costs, packaging and packing
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costs, and other circumstances. Price indices may be used as
guides to determine the changes in labor and material costs.
Comparison of commercial pricesfor similar items may aso
be used.

19.808 Contract negotiation.

19.808-1 Sole source.

(a) The SBA isresponsible for initiating negotiations with
the agency within the time established by the agency. If the
SBA does not initiate negotiations within the agreed time and
the agency cannot allow additional time, the agency may,
after notifying the SBA, proceed with the acquisition from
other sources.

(b) The SBA should participate, whenever practicable, in
negotiating the contracting terms. When mutually agreeable,
the SBA may authorize the contracting activity to negotiate
directly with the 8(a) contractor. Whether or not direct nego-
tiations take place, the SBA is responsible for approving the
resulting contract before award.

19.808-2 Competitive.

In competitive 8(a) acquisitions subject to Part 15, the con-
tracting officer conducts negotiations directly with the com-
peting 8(a) firms. Conducting competitive negotiations
among 8(a) firms prior to SBA’s forma acceptance of the
acquisition for the 8(a) Program may be grounds for SBA’s
not accepting the acquisition for the 8(a) Program.

19.809 Preaward considerations.

The contracting officer should request a preaward survey
of the 8(a) contractor whenever considered useful. If the
results of the preaward survey or other information available
to the contracting officer raise substantial doubt as to the
firm’sability to perform, the contracting officer must refer the
matter to SBA for Certificate of Competency consideration
under Subpart 19.6.

19.810 SBA appeals.

(8) The SBA Administrator may submit the following mat-
ters for determination to the agency head if the SBA and the
contracting officer fail to agree on them:

(1) The decision not to make a particular acquisition
available for award under the 8(a) Program.

(2) A contracting officer’s decision to reject a specific
8(a) firm for award of an 8(a) contract after SBA’s acceptance
of the requirement for the 8(a) Program.

(3) The terms and conditions of a proposed 8(a) con-
tract, including the contracting activity’s NAICS code desig-
nation and estimate of the fair market price.

(b) Notification of a proposed appeal to the agency head
by the SBA must be received by the contracting officer within
5 working days after the SBA isformally notified of the con-

tracting officer’s decision. The SBA will provide the agency
Director for Small and Disadvantaged Business Utilization a
copy of thisnotification of theintent to appeal. The SBA must
send the written appeal to the head of the contracting activity
within 15 working days of SBA’s notification of intent to
appeal or the contracting activity may consider the appeal
withdrawn. Pending issuance of a decision by the agency
head, the contracting officer must suspend action on the
acquisition. The contracting officer need not suspend action
on the acquisition if the contracting officer makes a written
determination that urgent and compelling circumstances that
significantly affect the interests of the United States will not
permit waiting for a decision.

(c) If the SBA appeal is denied, the decision of the agency
head shall specify thereasonsfor the denial, including therea-
sons why the selected firm was determined incapable of per-
formance, if appropriate. The decision shall be made apart of
the contract file.

19.811 Preparing the contracts.

19.811-1 Sole source.

(a) The contract to be awarded by the agency to the SBA
shall be prepared in accordance with agency procedures and
in the same detail as would be required in a contract with a
business concern. The contracting officer shall use the Stan-
dard Form 26 as the award form, except for construction con-
tracts, in which case the Standard Form 1442 shall be used as
required in 36.701(b).

(b) The agency shall prepare the contract that the SBA will
award to the 8(a) contractor in accordance with agency pro-
cedures, asif the agency were awarding the contract directly
to the 8(a) contractor, except for the following:

(1) Theaward form shall cite 41 U.S.C. 253(c)(5) or 10
U.S.C. 2304(c)(5) (as appropriate) as the authority for use of
other than full and open competition.

(2) Appropriate clauses shall be included, as necessary,
to reflect that the contract is between the SBA and the 8(a)
contractor.

(3) Thefollowing items shall be inserted by the SBA:

(i) The SBA contract number.

(i) The effective date.

(iii) The typed name of the SBA's contracting
officer.

(iv) The signature of the SBA's contracting officer.

(v) The date signed.

(4) The SBA will obtain the signature of the 8(a) con-
tractor prior to signing and returning the prime contract to the
contracting officer for signature. The SBA will make every
effort to obtain signatures and return the contract, and any
subsequent bilateral modification, to the contracting officer
within a maximum of 10 working days.
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(c) Except in procurements where the SBA will make
advance paymentsto its 8(a) contractor, the agency contract-
ing officer may, as an alternative to the procedures in para-
graphs (a) and (b) of this subsection, use a single contract
document for both the prime contract between the agency and
the SBA and its8(a) contractor. The single contract document
shall contain theinformationin paragraphs(b) (1), (2), and (3)
of this subsection. Appropriate blocks on the Standard Form
(SF) 26 or 1442 will be asterisked and a continuation sheet
appended as atripartite agreement which includes the follow-
ing:

(1) Agency acquisition office, prime contract number,
name of agency contracting officer and lines for signature,
date signed, and effective date.

(2) The SBA office, the SBA contract number, name of
the SBA contracting officer, and lines for signature and date
signed.

(3) Name and lines for the 8(a) subcontractor's signa-
ture and date signed.

(d) For acquisitions not exceeding the smplified acquisi-
tion threshold, the contracting officer may use the alternative
proceduresin paragraph (c) of this subsection with the appro-
priate simplified acquisition forms.

19.811-2 Competitive.

(8 The contract will be prepared in accordance with
14.408-1(d), except that appropriate blocks on the Standard
Form 26 or 1442 will be asterisked and a continuation sheet
appended as atripartite agreement which includes the follow-
ing:

(1) The agency contracting activity, prime contract
number, name of agency contracting officer, and linesfor sig-
nature, date signed, and effective date.

(2) The SBA office, the SBA subcontract number, name
of the SBA contracting officer and linesfor signature and date
signed.

(b) The process for obtaining signatures shall be as speci-
fied in 19.811-1(b)(4).

19.811-3 Contract clauses.

(8) The contracting officer shall insert the clause at 52.219-
11, Special 8(a) Contract Conditions, in contracts between the
SBA and the agency when the acquisition is accomplished
using the procedures of 19.811-1(a) and (b).

(b) The contracting officer shall insert the clause at 52.219-
12, Specia 8(a) Subcontract Conditions, in contracts between
the SBA and its 8(a) contractor when the acquisition is
accomplished using the procedures of 19.811-1(a) and (b).

(c) The contracting officer shall insert the clause at 52.219-
17, Section 8(a) Award, in competitive solicitations and con-
tracts when the acquisition is accomplished using the proce-
dures of 19.805 and in sole source awards which utilize the
alternative procedure in 19.811-1(c).

19.86 (FAC 2001-12)

(d) Thecontracting officer shall insert the clause at 52.219-
18, Natification of Competition Limited to Eligible 8(a) Con-
cerns, in competitive solicitations and contracts when the
acquisition is accomplished using the procedures of 19.805.

(1) The clause at 52.219-18 with its Alternate | will be
used when competitionisto belimited to 8(a) concernswithin
one or more specific SBA districts pursuant to 19.804-2.

(2) Theclause at 52.219-18 with its Alternate |1 will be
used when the acquisitionisfor aproduct in aclassfor which
the Small Business Administration has waived the nonmanu-
facturer rule (see 19.102(f)(4) and (5)).

(e) The contracting officer shall insert the clause at 52.219-
14, Limitations on Subcontracting, in any solicitation and
contract resulting from this subpart.

19.812 Contract administration.

(a) The contracting officer shall assign contract adminis-
tration functions, asrequired, based on the location of the 8(a)
contractor (see Federa Directory of Contract Administration
Services Components (available via the Internet at http://
www.dcma.mil/cashook/casbook.htm)).

(b) The agency shall distribute copies of the contract(s) in
accordance with Part 4. All contracts and modifications, if
any, shall be distributed to both the SBA and thefirmin accor-
dance with the timeframes set forth in 4.201.

(c) To the extent consistent with the contracting activity's
capability and resources, 8(a) contractors furnishing require-
ments shall be afforded production and technical assistance,
including, when appropriate, identification of causes of defi-
ciencies in their products and suggested corrective action to
make such products acceptable.

(d) An 8(a) contract, whether in the base or an option
year, must be terminated for convenience if the 8(a) concern
to which it was awarded transfers ownership or control of
the firm or if the contract is transferred or novated for any
reason to another firm, unless the Administrator of the SBA
waives the requirement for contract termination (13 CFR
124.515). The Administrator may waive the termination
requirement only if certain conditions exist. Moreover, a
waiver of the requirement for termination is permitted only
if the 8(a) firm's request for waiver is made to the SBA
prior to the actua relinquishment of ownership or control,
except in the case of death or incapacity where the waiver
must be submitted within 60 days after such an occurrence.
The clauses in the contract entitled “Special 8(a) Contract
Conditions” and “Special 8(a) Subcontract Conditions’
require the SBA and the 8(a) subcontractor to notify the
contracting officer when ownership of the firm is being
transferred. When the contracting officer receives informa
tion that an 8(a) contractor is planning to transfer ownership
or control to another firm, the contracting officer must take
action immediately to preserve the option of waiving the ter-
mination requirement. The contracting officer should deter-
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mine the timing of the proposed transfer and its effect on
contract performance and mission support. If the contracting
officer determines that the SBA does not intend to waive the
termination requirement, and termination of the contract
would severely impair attainment of the agency’s program
objectives or mission, the contracting officer should imme-
diately notify the SBA in writing that the agency is request-
ing a waiver. Within 15 business days thereafter, or such
longer period as agreed to by the agency and the SBA, the

agency head must either confirm or withdraw the request for
waiver. Unless a waiver is approved by the SBA, the con-
tracting officer must terminate the contract for convenience
upon receipt of a written request by the SBA. This require-
ment for a convenience termination does not affect the Gov-
ernment’s right to terminate for default if the cause for
termination of an 8(a) contract is other than the transfer of
ownership or control.
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Subpart 19.9—Very Small Business Pilot
Program

19.901 General.

(8 The Very Small Business Pilot Program was estab-
lished under Section 304 of the Small Business Administra-
tion Reauthorization and Amendments Act of 1994 (Public
Law 103-403).

(b) The purpose of the program is to improve access to
Government contract opportunities for concerns that are
substantially below SBA's size standards by reserving cer-
tain acquisitions for competition among such concerns.

(c) Thispilot program terminates on September 30, 2003.
Therefore, any award under this program must be made on
or before this date.

19.902 Designated SBA district.

A designated SBA didtrict is the geographic area served
by any of the following SBA district offices:

(1) Albuguerque, NM, serving New Mexico.

(2) Los Angeles, CA, serving the following counties
in California: Los Angeles, Santa Barbara, and Ventura.

(3) Boston, MA, serving Massachusetts.

(4) Louisville, KY, serving Kentucky.

(5) Columbus, OH, serving the following counties in
Ohio: Adams, Allen, Ashland, Athens, Auglaize, Belmont,
Brown, Butler, Champaign, Clark, Clermont, Clinton,
Coshocton, Crawford, Darke, Delaware, Fairfield, Fayette,
Franklin, Gallia, Greene, Guernsey, Hamilton, Hancock,
Hardin, Highland, Hocking, Holmes, Jackson, Knox,
Lawrence, Licking, Logan, Madison, Marion, Meigs, Mer-
cer, Miami, Monroe, Montgomery, Morgan, Morrow, Musk-
ingum, Noble, Paulding, Perry, Pickaway, Pike, Preble,
Putnam, Richland, Ross, Scioto, Shelby, Union, Van Wert,
Vinton, Warren, Washington, and Wyandot.

(6) New Orleans, LA, serving Louisiana.

(7) Detroit, M1, serving Michigan.

(8) Philadelphia, PA, serving the State of Delaware
and the following counties in Pennsylvania: Adams, Berks,
Bradford, Bucks, Carbon, Chester, Clinton, Columbia, Cum-
berland, Dauphin, Delaware, Franklin, Fulton, Huntington,
Juniata, Lackawanna, Lancaster, Lebanon, Lehigh, Luzerne,
Lycoming, Mifflin, Monroe, Montgomery, Montour,
Northampton, Northumberland, Philadelphia, Perry, Pike,
Potter, Schuylkill, Snyder, Sullivan, Susguehanna, Tioga,
Union, Wayne, Wyoming, and York.

(9) El Paso, TX, serving the following counties in
Texas. Burster, Culberson, El Paso, Hudspeth, Jeff Davis,
Pecos, Presidio, Reeves, and Terrell.

(10) Santa Ana, CA, serving the following counties in
Cdlifornia: Orange, Riverside, and San Bernadino.

19.903 Applicability.

(@) The Very Small Business Pilot Program applies to
acquisitions, including construction acquisitions, with an
estimated value exceeding $2,500 but not greater than
$50,000, when—

(1) In the case of an acquisition for supplies, the con-
tracting office is located within the geographical area served
by a designated SBA district; or

(2) In the case of an acquisition for other than sup-
plies, the contract will be performed within the geographical
area served by a designated SBA district.

(b) The Very Small Business Pilot Program does not
apply to—

(1) Acquisitions that will be awarded pursuant to the
8(a) Program;

(2) Any regquirement that is subject to the Small Busi-
ness Competitiveness Demonstration Program (see Subpart
19.10);

(3) Acquisitions of $7,500 or less for acquisitions of
supplies or services that, as determined by the head of the
agency, are to be used to facilitate defense against or recov-
ery from terrorism or nuclear, biological, chemical, or radio-
logical attack as described in 13.201(g)(1)(i); or

(4) Acquisitions of $15,000 or less facilitating the
defense against terrorism or biological or chemical attack
against the United States as described in 13.201(g)(1)(ii).

19.904 Procedures.

(@) A contracting officer must set-aside for very small
business concerns each acquisition that has an anticipated
dollar value exceeding $2,500 but not greater than $50,000
if—

(1) Inthe case of an acquisition for supplies—
(i) The contracting office is located within the geo-
graphical area served by adesignated SBA district; and
(if) There is a reasonable expectation of obtaining
offers from two or more responsible very small business
concerns headquartered within the geographical area served
by the designated SBA district that are competitive in terms
of market prices, quality, and delivery; or
(2) Inthe case of an acquisition for services—
(i) The contract will be performed within the geo-
graphical area served by adesignated SBA district; and
(if) There is a reasonable expectation of obtaining
offers from two or more responsible very small business
concerns headquartered within the geographical area served
by the designated SBA district that are competitive in terms
of market prices, quality, and delivery.

(b) Contracting officers must determine the applicable
designated SBA district office as defined at 19.902. The
geographic areas served by the SBA Los Angeles and Santa
Ana Digtrict offices will be treated as one designated SBA
district for the purposes of this subpart.

19.9-1
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(c) If no reasonable expectation exists under paragraphs
(®(2)(ii) and (a)(2)(ii) of this section, the contracting officer
must document the file and proceed with the acquisition in
accordance with Subpart 19.5.

(d) If the contracting officer receives only one acceptable
offer from a responsible very small business concern in
response to a very small business set-aside, the contracting
officer should make an award to that firm. If there is no
offer received from a very small business concern, the con-
tracting officer must cancel the very small business set-aside
and proceed with the acquisition in accordance with Subpart
19.5.

19.9-2 (FAC 2001-12)

19.905 Solicitation provision and contract clause.

Insert the clause at 52.219-5, Very Small Business Set-
Aside, in solicitations and contracts if the acquisition is set
aside for very small business concerns.

(@) Insert the clause at 52.219-5 with its Alternate |—

(1) In construction or service contracts; or

(2) When the acquisition is for a product in a class for
which the Small Business Administration has waived the
nonmanufacturer rule (see 19.102(f)(4) and (5)).

(b) Insert the clause at 52.219-5 with its Alternate Il
when Alternate | does not apply, the acquisition is processed
under simplified acquisition procedures, and the total
amount of the contract does not exceed $25,000.
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Subpart 19.13—Historically Under utilized
Business Zone (HUBZone) Program

19.1301 General.

(a) The Historically Underutilized Business Zone (HUB-
Zone) Act of 1997 (15U.S.C. 631 note) created the HUBZone
Program (sometimesreferred to asthe “ HUBZone Empower-
ment Contracting Program”).

(b) The purpose of the HUBZone Program is to provide
Federal contracting assistance for qualified small business
concerns located in historically underutilized business zones,
in an effort to increase employment opportunities, invest-
ment, and economic development in those areas.

19.1302 Applicability.
The procedures in this subpart apply to all Federal agen-
cies that employ one or more contracting officers.

19.1303 Satusasa qualified HUBZone small business
concern.

(a) Status asaqualified HUBZone small business concern
isdetermined by the Small Business Administration (SBA) in
accordance with 13 CFR part 126.

(b) If the SBA determines that a concern is a qualified
HUBZone small business concern, it will issue acertification
to that effect and will add the concern to the List of Qualified
HUBZone Small Business Concerns on its Internet website at
http://www.sba.gov/hubzone. A firm on thelist iseligible for
HUBZone program preferences without regard to the place of
performance. The concern must appear on the list to be a
HUBZone small business concern.

(c) A joint venture (see 19.101) may be considered aHUB-
Zonesmall businessif the businessentity meetsall thecriteria
in 13 CFR 126.616.

(d) Except for construction or services, any HUBZone
small business concern (nonmanufacturer) proposing to fur-
nish a product that it did not itself manufacture must furnish
the product of a HUBZone small business concern manufac-
turer to receive a benefit under this subpart.

19.1304 Exclusions.
This subpart does not apply to—
(a) Requirements that can be satisfied through award to—
(1) Federal Prison Industries, Inc. (see Subpart 8.6); or
(2) Javits-Wagner-O'Day Act participating non-profit
agencies for the blind or severely disabled (see Subpart 8.7);
(b) Orders under indefinite delivery contracts (see Subpart
16.5);
(c) Orders against Federal Supply Schedules (see Subpart
8.4);
(d) Reguirements currently being performed by an 8(a)
participant or requirements SBA has accepted for perfor-
mance under the authority of the 8(a) Program, unless SBA

has consented to release the requirements from the 8(a) Pro-
gram;

(e) Requirements that do not exceed the micro-purchase
threshold; or

(f) Requirements for commissary or exchange resale
items.

19.1305 HUBZone set-aside procedures.

(@) A participating agency contracting officer shall set
aside acquisitions exceeding the simplified acquisition
threshold for competition restricted to HUBZone small busi-
ness concerns when the requirements of paragraph (b) of this
section can be satisfied. The contracting officer shall consider
HUBZone set-asides before considering HUBZone sole
source awards (see 19.1306) or small business set-asides (see
Subpart 19.5).

(b) To set aside an acquisition for competition restricted to
HUBZone small business concerns, the contracting officer
must have a reasonabl e expectation that—

(2) Offerswill bereceived from two or more HUBZone
small business concerns; and
(2) Award will be made at afair market price.

(c) A participating agency may set aside acquisitions
exceeding the micro-purchase threshol d but not exceeding the
simplified acquisition threshold for competition restricted to
HUBZone small business concerns at the sole discretion of
the contracting officer, provided the requirements of para
graph (b) of this section can be satisfied.

(d) If the contracting officer receives only one acceptable
offer from a qualified HUBZone small business concern in
response to aset aside, the contracting officer should make an
award to that concern. If the contracting officer receives no
acceptable offers from HUBZone small business concerns,
the HUBZone set-aside shall be withdrawn and the require-
ment, if still valid, set aside for small business concerns, as
appropriate (see Subpart 19.5).

(e) The proceduresat 19.202-1 and, except for acquisitions
not exceeding the simplified acquisition threshold, at 19.402
apply to this section. When the SBA intends to appeal a con-
tracting officer's decision to reject a recommendation of the
SBA procurement center representative to set aside an acqui-
sition for competition restricted to HUBZone small business
concerns, the SBA procurement center representative shall
notify the contracting officer, in writing, of itsintent within 5
working days of receiving the contracting officer's notice of
rejection. Upon receipt of notice of SBA'sintent to appeal, the
contracting officer shall suspend action on the acquisition
unless the head of the contracting activity makes a written
determination that urgent and compelling circumstances,
which significantly affect the interests of the Government,
exist. Within 15 working days of SBA's notification to the
contracting officer, SBA shall file its formal appeal with the
head of the contracting activity, or that agency may consider

(FAC 2001-12) 19.13-1
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the appeal withdrawn. The head of the contracting activity
shall reply to SBA within 15 working days of receiving the
appeal. The decision of the head of the contracting activity
shall befinal.

19.1306 HUBZone sole sour ce awar ds.

(a) A participating agency contracting officer may award
contracts to HUBZone small business concerns on a sole
source basis without considering small business set-asides
(see Subpart 19.5), provided—

(1) Only one HUBZone small business concern can sat-
isfy the requirement;

(2) Except as provided in paragraph (c) of this section,
the anticipated price of the contract, including options, will
not exceed—

(i) $5,000,000 for a requirement within the North
American Industry Classification System (NAICS) codes for
manufacturing; or

(i) $3,000,000 for a requirement within any other
NAICS code;

(3) Therequirement isnot currently being performed by
anon-HUBZone small business concern;

(4) Theacquisition is greater than the simplified acqui-
sition threshold (see Part 13);

(5) The HUBZone small business concern has been
determined to be aresponsible contractor with respect to per-
formance; and

(6) Award can be made at afair and reasonable price.

(b) The SBA has the right to appea the contracting
officer's decision not to make aHUBZone sole source award.

(¢) The contracting officer may award contracts exceeding
the limits in paragraph (a)(2) of this section to HUBZone
small business concerns on a sole source basis if the acquisi-
tion is conducted under the authority of the Homeland Secu-
rity Act (Pub. L. 107-296, Sec. 856(b)) and—

(1) The acquisition is for supplies or services that, as
determined by the head of the agency, are to be used to facil-
itate defense against or recovery from terrorism or nuclear,
biological, chemical, or radiological attack;

(2) The solicitation is issued, during the period of Jan-
uary 24, 2003, through November 24, 2003; and

(3) Thereis either an approved 13.501 justification for
sole source acquisition, or an approved 6.303 justification
using one of the authorities at 6.302-1, 6.302-2, 6.302-6, or
6.302-7.

19.1307 Priceevaluation preference for HUBZone small
business concerns.
(a) The price evaluation preference for HUBZone small
business concerns shall be used in acquisitions conducted

19.13-2

using full and open competition. The preference shall not be
used—

(1) In acquisitions expected to be less than or equal to
the simplified acquisition threshold;

(2) Where priceis not a selection factor so that a price
evaluation preference would not be considered (e.g., Archi-
tect/Engineer acquisitions);

(3) Where all fair and reasonable offers are accepted
(e.g., the award of multiple award schedul e contracts).

(b) The contracting officer shall give offers from HUB-
Zone small business concerns a price evaluation preference
by adding afactor of 10 percent to all offers, except—

(1) Offersfrom HUBZone small business concerns that
have not waived the evaluation preference;

(2) Otherwise successful offers from small business
concerns;

(3) Otherwise successful offers of eligible products
under the Trade Agreements Act when the acquisition equals
or exceeds the dollar threshold in 25.403; and

(4) Otherwise successful offerswhere application of the
factor would be inconsistent with a Memorandum of Under-
standing or other international agreement with aforeign gov-
ernment (see agency supplement).

(c) Thefactor of 10 percent shall be applied on aline item
basis or to any group of items on which award may be made.
Other evaluation factors, such as transportation costs or rent-
free use of Government facilities, shall be added to the offer
to establish the base offer before adding the factor of 10 per-
cent.

(d) A concernthat is both aHUBZone small business con-
cernand asmall disadvantaged business concern shall receive
the benefit of both the HUBZone small business price evalu-
ation preference and the small disadvantaged business price
evaluation adjustment (see Subpart 19.11). Each applicable
price evaluation preference or adjustment shall be calculated
independently against an offeror's base offer. These individ-
ual preference and adjustment amounts shall both be added to
the base offer to arrive at the total evaluated price for that
offer.

19.1308 Contract clauses.

(a) The contracting officer shall insert the clause 52.219-3,
Notice of Total HUBZone Set-Aside, in solicitationsand con-
tracts for acquisitions that are set aside for HUBZone small
business concerns under 19.1305 or 19.1306.

(b) The contracting officer shall insert the clause at FAR
52.219-4, Notice of Price Evauation Preference for HUB-
Zone Small Business Concerns, in solicitations and contracts
for acquisitions conducted using full and open competition.
The clause shall not be used in acquisitionsthat do not exceed
the simplified acquisition threshold.
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Subpart 25.11—Solicitation Provisions and
Contract Clauses

25.1101 Acquisition of supplies.

Thefollowing provisions and clauses apply to the acquisi-
tion of supplies and the acquisition of services involving the
furnishing of supplies.

(8 (1) Insert the clause at 52.225-1, Buy American Act—
Supplies, in solicitations and contracts with aval ue exceeding
$2,500 ($7,500 for acquisitions as described in
13.201(g)(1)(i) or $15,000 for acquisitions as described in
13.201(g)(1)(ii)) but not exceeding $25,000; and in solicita-
tionsand contractswith avalue exceeding $25,000, if none of
the clauses prescribed in paragraphs (b) and (c) of this section
apply, except if—

(i) The solicitation is restricted to domestic end
products in accordance with Subpart 6.3;

(if) The acquisition isfor supplies for use within the
United States and an exception to the Buy American Act
applies (e.g., nonavailability or public interest); or

(iii) The acquisition is for supplies for use outside
the United States.

(2) Insert the provision at 52.225-2, Buy American Act
Certificate, in solicitations containing the clause at 52.225-1.

(b) (2) (i) Insert the clause at 52.225-3, Buy American
Act—North American Free Trade Agreement—Israeli Trade
Act, in solicitations and contracts if—

(A) Theacquisitionisfor supplies, or for services
involving the furnishing of supplies, for use within the United
States, and the acquisition valueis $25,000 or more, but isless
than $169,000; and

(B) No exception in 25.401 applies. For acquisi-
tions of agencies not subject to the Isragli Trade Act (see
25.406), see agency regulations.

(i) If the acquisition value is $25,000 or more but is
less than $50,000, use the clause with its Alternate .

(iii) If the acquisition value is $50,000 or more but
is less than $56,190, use the clause with its Alternate |1.

(2) (i) Insert the provision at 52.225-4, Buy American
Act—North American Free Trade Agreement—Israeli Trade
Act Certificate, in solicitations containing the clause at
52.225-3.

(i) If the acquisition value is $25,000 or more but is
less than $50,000, use the provision with its Alternate |.

(iii) If the acquisition value is $50,000 or more but
isless than $56,190, use the provision with its Alternate I1.

(©) (1) Insert the clause at 52.225-5, Trade Agreements, in
solicitations and contracts valued at $169,000 or more, if the
Trade Agreements Act applies (see 25.401 and 25.403) and
the agency has determined that the restrictions of the Buy
American Act are not applicable to U.S.-made end products.
If the agency has not made such a determination, the contract-
ing officer must follow agency procedures.

(2) Insert the provision at 52.225-6, Trade Agreements
Certificate, in solicitations containing the clause at 52.225-5.
(d) Insert the provision at 52.225-7, Waiver of Buy Amer-
ican Act for Civil Aircraft and Related Articles, in solicita-
tionsfor civil aircraft and related articles (see 25.407), if the
acquisition valueis less than $169,000.

(e) Insert the clause at 52.225-8, Duty-Free Entry, in solic-
itations and contracts for supplies that may be imported into
the United States and for which duty-free entry may be
obtained in accordance with 25.903(a), if the value of the
acquisition—

(1) Exceeds $100,000; or

(2) 1s$100,000 or less, but the savingsfrom waiving the
duty is anticipated to be more than the administrative cost of
waiving the duty. When used for acquisitions valued at
$100,000 or less, the contracting officer may modify
paragraphs (b)(1) and (i)(2) of the clause to reduce the dollar
figure.

25.1102 Acquisition of construction.

(@) Insert the clause at 52.225-9, Buy American Act—
Construction Materias, in solicitations and contracts for con-
struction that is performed in the United States valued at less
than $6,481,000.

(1) Listin paragraph (b)(2) of the clauseall foreign con-
struction material excepted from the requirements of the Buy
American Act.

(2) If the head of the agency determines that a higher
percentage is appropriate, substitute the higher evaluation
percentage in paragraph (b)(3)(i) of the clause.

(b)(1) Insert the provision at 52.225-10, Notice of Buy
American Act Requirement—Construction Materials, in
solicitations containing the clause at 52.225-9.

(2) If insufficient timeis available to process adetermi-
nation regarding the inapplicability of the Buy American Act
before receipt of offers, usethe provision with its Alternatel.

(c) Insert the clause at 52.225-11, Buy American Act—
Construction Materials under Trade Agreements, in solicita-
tions and contracts for construction that is performed in the
United States valued at $6,481,000 or more.

() Listin paragraph (b)(3) of the clauseall foreign con-
struction material excepted from the requirements of the Buy
American Act, other than designated country or NAFTA
country construction material.

(2) If the head of the agency determines that a higher
percentage is appropriate, substitute the higher evaluation
percentage in paragraph (b)(4)(i) of the clause.

(3) For acquisitions valued at $6,481,000 or more, but
less than $7,304,733, use the clause with its Alternate .

(d)(1) Insert the provision at 52.225-12, Notice of Buy
American Act Requirement—Construction Materials under
Trade Agreements, in solicitations containing the clause at
52.225-11.

2511-1
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(2) If insufficient timeisavailableto process a determi-
nation regarding the inapplicability of the Buy American Act
before receipt of offers, usethe provision with its Alternate |.

(3) For acquisitions valued at $6,481,000 or more, but
less than $7,304,733, use the clause with its Alternate I1.

25.1103 Other provisionsand clauses.

(8) Restrictions on certain foreign purchases. Insert the
clause at 52.225-13, Redtrictions on Certain Foreign Pur-
chases, in solicitations and contracts with a value exceeding
$2,500, $7,500 for acquisitions as described in
13.201(g)(1)(i), or $15,000 for acquisitions as described in
13.201(g)(1)(ii), unless an exception applies (see
25.701(8)(2)).

(b) Trandations. Insert the clause at 52.225-14, Inconsis-
tency Between English Version and Translation of Contract,
in solicitations and contracts if anticipating trandation into
another language.

(c) Sanctions. (1) Except as provided in paragraph (c)(2)
of this section, insert the clause at—

(i) 52.225-15, Sanctioned European Union Country
End Products, in solicitations and contracts for supplies val-
ued at less than $169,000; or

(i) 52.225-16, Sanctioned European Union Country
Services, in solicitations and contracts for services—

25.11-2

(A) Listed in 25.601(a)(3)(i); or
(B) Valued at less than $169,000.
(2) Do not insert the clauses in paragraph (c)(1) of this
section in—

(i) Solicitations issued and contracts awarded by—

(A) A contracting activity located outside of the
United States, provided the supplies will be used or the ser-
vices will be performed outside of the United States; or

(B) The Department of Defense;

(ii) Purchases at or below the simplified acquisition
threshold awarded using simplified acquisition procedures;

(iii) Total small business set-asides;

(iv) Contracts in support of U.S. national security
interests;

(v) Contracts for essential spare, repair, or replace-
ment parts avail able only from sanctioned EU member states;
or

(vi) Contracts for which the head of the agency has
made a determination in accordance with 25.602(b).

(d) Foreign currency offers. Insert the provision at 52.225-
17, Evaluation of Foreign Currency Offers, in solicitations
that permit the use of other than a specified currency. Insertin
the provision the source of therateto be used inthe evaluation
of offers.





