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FAC 2001-17 SUMVARY

Federal Acquisition Crcular (FAC) 2001-17 anends the
Federal Acquisition Regulation (FAR) as specified bel ow

Contract Bundling (FAR Case 2002-029)

This final rule inplenents the Ofice of Managenent and
Budget’'s October 2002 report entitled “Contract Bundling: A
Strategy for Increasing Federal Contracting Opportunities for
Smal | Busi ness” which requires anendnents to the Federal
Acqui sition Regulation (FAR) to inplenent the foll ow ng action
items: (1) revise the definition of bundling to expressly
include nmultiple award contract vehicles and task and delivery
orders under such contracts; (2) require procuring activities to
coordinate wth their small business specialist (SBS) proposed
acquisition strategies or plans contenpl ati ng awards above
specified dollar thresholds and require the SBS to notify the
agency Ofice of Small and D sadvantaged Utilization (OSDBU) when
t hose strategies include unnecessary and unjustified contract
bundling; (3) reduce the threshold and revise the docunentation
requi red for substantial bundling; and (4) require agency OSDBUs
to perform periodic oversight reviews of agency bundling
activities. To inplenent the action itens, this final rule
anends FAR Parts 2, 7, 8, 10, 16, 19, and 42.

Repl acenent pages: 2.1-1 thru 2.1-4; 7.1-1 thru 7.1-6; 8.4-1 and

8.4-2; 10.0-1 and 10.0-2; 16.5-3 and 16.5-4; 19.2-1 thru 19. 2-4;
and 42.15-1 and 42. 15-2.

FAC 2001-17 FILING | NSTRUCTI ONS

Nore: The foll ow ng pages reflect changes to the FAR that are
effective Cctober 20, 2003.

Renove Pages | nsert Pages
2.1-1 thru 2.1-4 2.1-1 thru 2.1-4
7.1-1 thru 7.1-6 7.1-1 thru 7.1-6
8.4-1 and 8.4-2 8.4-1 and 8.4-2
10.0-1 and 10.0-2 10.0-1 and 10.0-2
16.5-3 and 16.5-4 16.5-3 and 16.5-4
19.2-1 thru 19.2-4 19.2-1 thru 19.2-4

42.15-1 and 42. 15-2 42.15-1 and 42. 15-2
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SUBPART 2.1—DEFINITIONS

2.101

2.000 Scopeof part.

(a) Thispart—

(1) Defines words and termsthat are frequently used in
theFAR;

(2) Provides cross-references to other definitions in the
FAR of thesameword or term; and

(3) Providesfor theincorporation of these definitionsin
solicitationsand contractsby reference.

(b) Other parts, subparts, and sections of thisregulation (48
CFR Chapter 1) may define other words or terms and those
definitionsonly apply to the part, subpart, or sectionwherethe
word or termisdefined (seethe Index for locations).

Subpart 2.1—Definitions

2.101 Definitions.

(a) A word or aterm, defined in this section, has the same
meaning throughout this regulation (48 CFR Chapter 1),
unless—

(1) Thecontext inwhichtheword or termisused clearly
requiresadifferent meaning; or

(2) Another FAR part, subpart, or section providesadif-
ferent definitionfor the particular part or portion of thepart.

(b) If aword or term that isdefined inthis sectionisdefined
differently in another part, subpart, or section of this regula-
tion (48 CFR Chapter 1), thedefinitionin—

(1) This section includes a cross-reference to the other
definitions; and

(2) That part, subpart, or section applies to the word or
termwhen usedinthat part, subpart, or section.

“Acquisition” meansthe acquiring by contract with appro-
priated funds of supplies or services (including construction)
by and for the use of the Federal Government through pur-
chase or lease, whether the supplies or servicesare aready in
existence or must be created, developed, demonstrated, and
evaluated. Acquisition beginsat the point when agency needs
are established and includesthe description of requirementsto
satisfy agency needs, solicitation and selection of sources,
award of contracts, contract financing, contract performance,
contract administration, and those technical and management
functions directly related to the process of fulfilling agency
needs by contract.

“Acquisition planning” means the process by which the
effortsof all personnel responsiblefor an acquisition are coor-
dinated and integrated through a comprehensive plan for ful-
filling the agency need in atimely manner and at areasonable
cost. Itincludesdeveloping the overal strategy for managing
theacquisition.

“ Adequate evidence” meansinformation sufficient to sup-
port the reasonabl e belief that a particular act or omission has
occurred.

“Advisory and assistance services’ means those services
provided under contract by nongovernmental sources to sup-
port or improve: organizational policy development; deci-
sion-making; management and administration; program and/

or project management and administration; or R&D activi-
ties. It can also mean the furnishing of professional advice or
assistance rendered to improve the effectiveness of Federal
management processes or procedures (including those of an
engineering and technical nature). In rendering the foregoing
services, outputs may take the form of information, advice,
opinions, alternatives, analyses, evaluations, recommenda-
tions, training and the day-to-day aid of support personnel
needed for the successful performance of ongoing Federal
operations. All advisory and assistance servicesare classified
inoneof thefollowing definitional subdivisions:

(1) Management and professional support services, i.e.,
contractual services that provide assistance, advice or train-
ing for the efficient and effective management and operation
of organizations, activities (including management and sup-
port services for R& D activities), or systems. These services
are normally closely related to the basic responsibilities and
mission of the agency originating the requirement for the
acquisition of services by contract. Included are efforts that
support or contribute to improved organization of program
management, logistics management, project monitoring and
reporting, data collection, budgeting, accounting, perfor-
mance auditing, and administrative technical support for con-
ferencesand training programs.

(2) Studies, analyses and evaluations, i.e., contracted
servicesthat provide organized, anal ytical assessments/eval u-
ations in support of policy development, decision-making,
management, or administration. Included are studies in sup-
port of R& D activities. Also included are acquisitions of mod-
els, methodologies, and related software supporting studies,
analysesor evaluations.

(3) Engineering and technical services, i.e., contractual
services used to support the program office during the acquisi-
tion cycle by providing such services as systems engineering
and technical direction (see 9.505-1(b)) to ensure the effec-
tive operation and maintenance of a weapon system or major
system as defined in OMB Circular No. A-109 or to provide
direct support of aweapon systemthat isessential to research,
development, production, operation or maintenance of the
system.

“Affiliates’ means associated business concerns or indi-
vidualsif, directly or indirectly—

(2) Either onecontrolsor can control the other; or

(2) A third party controlsor can control both.

“Agency head” or “head of the agency” means the Secre-
tary, Attorney General, Administrator, Governor, Chairper-
son, or other chief official of an executive agency, unless
otherwise indicated, including any deputy or assistant chief
official of an executiveagency.

“Alternate” means a substantive variation of abasic provi-
sion or clause prescribed for usein adefined circumstance. It
adds wording to, deletes wording from, or substitutes speci-
fied wording for a portion of the basic provision or clause.
The alternate version of aprovision or clauseisthe basic pro-
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vision or clause aschanged by the addition, deletion, or substi-
tution (see52.105(a)).

“ Architect-engineer services,” asdefinedin40U.S.C. 541,
means—

(2) Professional servicesof anarchitectural or engineer-
ing nature, as defined by State law, if applicable, that are
required to be performed or approved by a person licensed,
registered, or certified to providethose services;

(2) Professional servicesof an architectural or engineer-
ing nature performed by contract that are associated with
research, planning, development, design, construction, alter-
ation, or repair of real property; and

(3) Those other professional services of an architec-
tural or engineering nature, or incidental services, that mem-
bers of the architectural and engineering professions (and
individualsin their employ) may logically or justifiably per-
form, including studies, investigations, surveying and map-
ping, tests, evaluations, consultations, comprehensive
planning, program management, conceptual designs, plans
and specifications, value engineering, construction phase
services, soils engineering, drawing reviews, preparation of
operating and maintenance manuals, and other related ser-
vices.

“Assignment of claims’ meansthe transfer or making over
by the contractor to abank, trust company, or other financing
institution, assecurity for aloan to the contractor, of itsright to
be paid by the Government for contract performance.

“Basic research” means that research directed toward
increasing knowledge in science. The primary aim of basic
researchisafuller knowledge or understanding of the subject
under study, rather than any practical application of that
knowledge.

“Best valueg” means the expected outcome of an acquisi-
tion that, in the Government's estimation, provides the great-
est overall benefit in responseto therequirement.

“Bid sample” means a product sample required to be sub-
mitted by an offeror to show characteristics of the offered
products that cannot adequately be described by specifica-
tions, purchase descriptions, or the solicitation (e.g., balance,
facility of use, or pattern).

“Broad agency announcement” meansageneral announce-
ment of an agency’s research interest including criteria for
selecting proposal sand soliciting the participation of al offer-
ors capable of satisfying the Government’s needs (see
6.102(d)(2)).

“Bundled contract” means a contract where the require-
ments have been consolidated by bundling. (See the defini-
tion of bundling.)

“Bundling” means—

(1) Consolidating two or more requirements for sup-
pliesor services, previously provided or performed under sep-
arate smaller contracts, into a solicitation for asingle contract
that is likely to be unsuitable for award to a small business
concern dueto—

2.1-2

(i) The diversity, size, or specialized nature of the
elementsof the performance specified,;

(if) The aggregate dollar value of the anticipated
award;

(iii) The geographical dispersion of the contract per-
formance sites; or

(iv) Any combination of the factors described in
paragraphs(1)(i), (ii), and (iii) of thisdefinition.

(2) “Separate smaller contract” as used in this defini-
tion, meansacontract that has been performed by one or more
small business concerns or that was suitable for award to one
or more small businessconcerns.

(3) “Single contract” as used in this definition,
includes—

(i) Multiple awards of indefinite-quantity contracts
under a single solicitation for the same or similar supplies or
servicestotwo or moresources (see FAR 16.504(c)); and

(ii) An order placed against an indefinite quantity
contract under a—

(A) Federa Supply Schedule contract; or

(B) Task-order contract or delivery-order con-
tract awarded by another agency (i.e., Governmentwide
acquisition contract or multi-agency contract).

(4) Thisdefinition does not apply to a contract that will
be awarded and performed entirely outside of the United
States.

“Business unit” means any segment of an organization, or
an entire business organization that is not divided into seg-
ments.

“Central Contractor Registration (CCR) database” means
the primary Government repository for contractor informa
tionrequired for the conduct of businesswiththe Government.

“Change-of-name agreement” means a legal instrument
executed by the contractor and the Government that recog-
nizes the legal change of name of the contractor without dis-
turbing the original contractual rights and obligations of the
parties.

“Change order” means a written order, signed by the con-
tracting officer, directing the contractor to make a change that
the Changes clause authorizes the contracting officer to order
without the contractor’sconsent.

“Claim” means a written demand or written assertion by
one of the contracting parties seeking, as amatter of right, the
payment of money in a sum certain, the adjustment or inter-
pretation of contract terms, or other relief arising under or
relating to the contract. However, awritten demand or written
assertion by the contractor seeking the payment of money
exceeding $100,000 is not a claim under the Contract Dis-
putes Act of 1978 until certified as required by the Act. A
voucher, invoice, or other routine request for payment that is
not in dispute when submitted is not aclaim. The submission
may be converted to aclaim, by written noticeto the contract-
ing officer asprovidedin 33.206(a), if it isdisputed either asto
liability or amount or isnot acted uponin areasonabletime.
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2.101

“Classified acquisition” meansan acquisition in which off-
erors must have access to classified information to properly
submit an offer or quotation, to understand the performance
requirements, or to perform the contract.

“Classified contract” meansany contract in which the con-
tractor or its employees must have access to classified infor-
mation during contract performance. A contract may be a
classified contract even though the contract document itself is
unclassified.

“Classified information” meansany knowledgethat can be
communicated or any documentary material, regardless of its
physical form or characteristics, that—

(D) (i)Is owned by, is produced by or for, or is under the
control of the United States Government; or
(i) Has been classified by the Department of Energy
as privately generated restricted data following the proce-
duresin 10 CFR 1045.21; and

(2) Must be protected against unauthorized disclosure
according to Executive Order 12958, Classified National
Security Information, April 17, 1995, or classified in accor-
dancewiththe Atomic Energy Act of 1954.

“Cognizant Federal agency” means the Federal agency
that, on behalf of all Federal agencies, isresponsiblefor estab-
lishing final indirect cost rates and forward pricing rates, if
applicable, and administering cost accounting standards for
all contractsinabusinessunit.

“Commercial component” means any component that is a
commercial item.

“Commercial item” means—

(1) Any item, other than real property, that is of atype
customarily used by the general public or by non-governmen-
tal entities for purposes other than governmenta purposes,
and—

(i) Has been sold, leased, or licensed to the general
public; or

(i) Has been offered for sale, lease, or license to the
general public;

(2) Any item that evolved from an item described in
paragraph (1) of this definition through advances in technol-
ogy or performance and that is not yet available in the com-
mercial marketplace, but will be available in the commercial
marketplacein timeto satisfy the delivery requirements under
aGovernment solicitation;

(3) Any item that would satisfy acriterion expressed in
paragraphs(1) or (2) of thisdefinition, but for—

(i) Modifications of a type customarily available in
thecommercia marketplace; or

(if) Minor modifications of a type not customarily
available in the commercial marketplace made to meet Fed-
eral Government requirements. Minor modifications means
modifications that do not significantly alter the nongovern-
mental function or essential physical characteristicsof anitem
or component, or change the purpose of a process. Factors to
be considered in determining whether amodification isminor

includethevalue and size of the modification and the compar-
ativevalueand size of thefinal product. Dollar valuesand per-
centages may be used as guideposts, but are not conclusive
evidencethat amodificationisminor;

(4) Any combination of items meeting the requirements
of paragraphs (1), (2), (3), or (5) of thisdefinition that are of a
type customarily combined and sold in combination to the
general public;

(5) Installation services, maintenance services, repair
services, training services, and other servicesif—

(i) Such services are procured for support of an item
referred to in paragraph (1), (2), (3), or (4) of this definition,
regardless of whether such services are provided by the same
sourceor at the sametime astheitem; and

(i) The source of such services provides similar ser-
vices contemporaneoudly to the general public under terms
and conditions similar to those offered to the Federal Govern-
ment;

(6) Services of atype offered and sold competitively in
substantial quantitiesinthe commercial marketplace based on
established catalog or market prices for specific tasks per-
formed under standard commercial terms and conditions.
This does not include services that are sold based on hourly
rates without an established catalog or market price for aspe-
cificserviceperformed. For purposesof these services—

(i) “Catalog price” meansapriceincluded in a cata-
log, price list, schedule, or other form that is regularly main-
tained by the manufacturer or vendor, is either published or
otherwise available for inspection by customers, and states
prices at which salesare currently, or werelast, madeto asig-
nificant number of buyers constituting thegeneral public; and

(ii) “Market prices’ means current prices that are
established inthe course of ordinary trade between buyersand
sellers free to bargain and that can be substantiated through
competition or from sourcesindependent of the offerors.

(7) Any item, combination of items, or service referred
to in paragraphs (1) through (6) of this definition, notwith-
standing the fact that the item, combination of items, or ser-
vice is transferred between or among separate divisions,
subsidiaries, or affiliates of acontractor; or

(8) A nondevelopmental item, if the procuring agency
determines the item was developed exclusively at private
expense and sold in substantial quantities, on a competitive
basis, tomultiple Stateand local governments.

“Component” means any item supplied to the Government
aspart of an end item or of another component, except that for
usein—

(2) Part 25, seethedefinitionin 25.003;

(2) 52.225-1 and 52.225-3, seethe definition in 52.225-
1(a) and 52.225-3(a); and

(3) 52.225-9 and 52.225-11, see the definition in
52.225-9(a) and 52.225-11(a).

“Computer software” means computer programs, com-
puter databases, and rel ated documentation.
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“Consent to subcontract” means the contracting officer’'s
written consent for the prime contractor to enter into a particu-
lar subcontract.

“Construction” means construction, ateration, or repair
(including dredging, excavating, and painting) of buildings,
structures, or other real property. For purposes of this defini-
tion, the terms “buildings, structures, or other real property”
include, but are not limited to, improvementsof all types, such
as bridges, dams, plants, highways, parkways, streets, sub-
ways, tunnels, sewers, mains, power lines, cemeteries, pump-
ing stations, railways, airport facilities, terminals, docks,
piers, wharves, ways, lighthouses, buoys, jetties, breakwa-
ters, levees, canals, and channels. Construction does not
include the manufacture, production, furnishing, construc-
tion, alteration, repair, processing, or assembling of vessels,
aircraft, or other kinds of personal property.

“Contiguous United States (CONUS)” means the 48 con-
tiguous States and the District of Columbia.

“Contingency operation” (10 U.S.C. 101(8)(13)) means a
military operation that—

(1) Isdesignated by the Secretary of Defense asan oper-
ation in which members of the armed forces are or may
become involved in military actions, operations, or hostilities
against an enemy of the United States or against an opposing
military force; or

(2) Resultsinthecall or order to, or retention on, active
duty of members of the uniformed services under section 688,
12301(a), 12302, 12304, 12305, or 12406 of 10 U.S.C., chap-
ter 15 of 10 U.S.C, or any other provision of law during awar
or during a national emergency declared by the President or
Congress.

“Continued portion of the contract” meansthe portion of a
contract that the contractor must continue to perform follow-
ingapartial termination.

“Contract” means a mutually binding lega relationship
obligating the seller to furnish the suppliesor services (includ-
ing construction) and the buyer to pay for them. Itincludesall
types of commitments that obligate the Government to an
expenditure of appropriated funds and that, except as other-
wise authorized, areinwriting. Inaddition to bilateral instru-
ments, contracts include (but are not limited to) awards and
notices of awards; job orders or task lettersissued under basic
ordering agreements; letter contracts; orders, such as pur-
chase orders, under which the contract becomes effective by
written acceptance or performance; and bilateral contract
modifications. Contracts do not include grants and coopera-
tive agreements covered by 31 U.S.C. 6301, et seq. For dis-
cussion of varioustypesof contracts, see Part 16.

“Contract administration office” means an office that per-
forms—
(1) Assigned postaward functions related to the admin-
istration of contracts; and

(2) Assigned preaward functions.

21-4 (FAC 2001-17)

“Contract clause” or “clause” means a term or condition
used in contracts or in both solicitations and contracts, and
applying after contract award or both before and after award.

“Contract modification” means any written change in the
termsof acontract (see43.103).

“Contracting” means purchasing, renting, leasing, or oth-
erwise obtaining supplies or services from nonfederal
sources. Contracting includes description (but not determina-
tion) of suppliesand services required, selection and solicita:
tion of sources, preparation and award of contracts, and all
phases of contract administration. It does not include making
grantsor cooperative agreements.

“Contracting activity” means an element of an agency des-
ignated by the agency head and delegated broad authority
regarding acquisition functions.

“Contracting office” means an office that awards or exe-
cutes a contract for supplies or services and performs post-
award functions not assigned to a contract administration
office (except for usein Part 48, seeal s048.001).

“Contracting officer” means a person with the authority to
enter into, administer, and/or terminate contracts and make
related determinations and findings. The term includes cer-
tain authorized representatives of the contracting officer act-
ing within the limits of their authority as delegated by the
contracting officer. “Administrative contracting officer
(ACO)” refers to a contracting officer who is administering
contracts. “ Termination contracting officer (TCO)” referstoa
contracting officer whoissettling terminated contracts. A sin-
gle contracting officer may be responsible for dutiesin any or
all of these areas. Referencein thisregulation (48 CFR Chap-
ter 1) to administrative contracting officer or termination con-
tracting officer does not—

(1) Require that a duty be performed at a particular
officeor activity; or

(2) Restrict in any way a contracting officer in the per-
formance of any duty properly assigned.

“Conviction” means a judgment or conviction of a crimi-
nal offense by any court of competent jurisdiction, whether
entered upon a verdict or a plea, and includes a conviction
entered upon a plea of nolo contendere. For use in Subpart
23.5, seethedefinition at 23.503.

“Cost or pricing data’ (10 U.S.C. 2306a(h)(1) and 41
U.S.C. 254b) means all facts that, as of the date of price
agreement or, if applicable, an earlier date agreed upon
between the parties that is as close as practicable to the date
of agreement on price, prudent buyers and sellers would rea-
sonably expect to affect price negotiations significantly.
Cost or pricing data are data requiring certification in accor-
dance with 15.406-2. Cost or pricing data are factual, not
judgmental; and are verifiable. While they do not indicate
the accuracy of the prospective contractor’s judgment about
estimated future costs or projections, they do include the
data forming the basis for that judgment. Cost or pricing
data are more than historical accounting data; they are all the
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SUBPART 7.1—ACQUISITION PLANS

7.103

7.000 Scope of part.

This part prescribes policies and procedures for—

(a) Developing acquisition plans;

(b) Determining whether to use commercial or Govern-
ment resources for acquisition of supplies or services;

(c) Deciding whether it is more economical to lease
equipment rather than purchase it; and

(d) Determining whether functions are inherently govern-
mental.

Subpart 7.1—Acquisition Plans

7.101 Definitions.

Asused in this subpart—

“Acquisition streamlining” means any effort that results
in more efficient and effective use of resources to design
and develop, or produce quality systems. This includes
ensuring that only necessary and cost-effective require-
ments are included, at the most appropriate time in the
acquisition cycle, in solicitations and resulting contracts for
the design, development, and production of new systems, or
for modifications to existing systems that involve redesign
of systems or subsystems.

“Life-cycle cost” means the total cost to the Government
of acquiring, operating, supporting, and (if applicable) dis-
posing of the items being acquired.

“Order” means an order placed under a—

(1) Federal Supply Schedule contract; or

(2) Task-order contract or delivery-order contract
awarded by another agency, (i.e., Governmentwide acquisi-
tion contract or multi-agency contract).

“Planner” means the designated person or office respon-
sible for developing and maintaining a written plan, or for
the planning function in those acquisitions not requiring a
written plan.

7.102 Policy.

(a) Agencies shall perform acquisition planning and con-
duct market research (see Part 10) for all acquisitions in
order to promote and provide for—

(1) Acquisition of commercia items or, to the extent
that commercial items suitable to meet the agency's needs
are not available, nondevelopmental items, to the maximum
extent practicable (10 U.S.C. 2377 and 41 U.S.C. 251, et
seq.); and

(2) Full and open competition (see Part 6) or, when
full and open competition is not required in accordance with
Part 6, to obtain competition to the maximum extent practi-
cable, with due regard to the nature of the supplies or ser-
vices to be acquired (10 U.S.C. 2301(a)(5) and 41 U.S.C.
253a(a)(1)).

(b) This planning shall integrate the efforts of all person-
nel responsible for significant aspects of the acquisition. The

purpose of this planning is to ensure that the Government
meets its needs in the most effective, economical, and
timely manner. Agencies that have a detailed acquisition
planning system in place that generally meets the require-
ments of 7.104 and 7.105 need not revise their system to
specifically meet all of these requirements.

7.103 Agency-head responsibilities.

The agency head or a designee shall prescribe proce-
dures for—

(a) Promoting and providing for full and open competi-
tion (see Part 6) or, when full and open competition is not
required in accordance with Part 6, for obtaining competi-
tion to the maximum extent practicable, with due regard to
the nature of the supplies and services to be acquired (10
U.S.C. 2301(a)(5) and 41 U.S.C. 253a(a)(1)).

(b) Encouraging offerors to supply commercial items, or
to the extent that commercia items suitable to meet the
agency needs are not available, nondevelopmental items in
response to agency solicitations (10 U.S.C. 2377 and 41
U.S.C. 251, et seq.); and

() Ensuring that acquisition planners address the
reguirement to specify needs, develop specifications, and to
solicit offers in such a manner to promote and provide for
full and open competition with due regard to the nature of
the supplies and services to be acquired (10 U.S.C.
2305(a)(1)(A) and 41 U.S.C. 253a(a)(1)). (See Part 6 and
10.002.)

(d) Establishing criteria and thresholds at which increas-
ingly greater detail and formality in the planning process is
required as the acquisition becomes more complex and
costly, specifying those cases in which a written plan shall
be prepared.

(e) Writing plans either on a systems basis, on an individ-
ua contract basis, or on an individual order basis, depend-
ing upon the acquisition.

(f) Ensuring that the principles of this subpart are used,
as appropriate, for those acquisitions that do not require a
written plan aswell as for those that do.

(g) Designating planners for acquisitions.

(h) Reviewing and approving acquisition plans and revi-
sionsto these plans.

(i) Establishing criteria and thresholds at which design-
to-cost and life-cycle-cost techniques will be used.

(j) Establishing standard acquisition plan formats, if
desired, suitable to agency needs; and

(k) Waiving requirements of detail and formality, as nec-
essary, in planning for acquisitions having compressed
delivery or performance schedul es because of the urgency of
the need.

(I) Assuring that the contracting officer, prior to contract-
ing, reviews:

(FAC 2001-17)  7.1-1
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(1) The acquisition history of the supplies and ser-
vices; and

(2) A description of the supplies, including, when nec-
essary for adequate description, a picture, drawing, dia-
gram, or other graphic representation.

(m) Ensuring that agency planners include use of the
metric system of measurement in proposed acquisitions in
accordance with 15 U.S.C. 205b (see 11.002(b)) and agency
metric plans and guidelines.

(n) Ensuring that agency planners—

(1) Specify needs for printing and writing paper con-
sistent with the minimum content standards specified in sec-
tion 505 of Executive Order 13101 of September 14, 1998,
Greening the Government through Waste Prevention, Recy-
cling, and Federal Acquisition (see 11.303); and

(2) Comply with the policy in 11.002(d) regarding
procurement of products containing recovered materials,
and environmentally preferable and energy-efficient prod-
ucts and services.

(o) Ensuring that acquisition planners specify needs and
develop plans, drawings, work statements, specifications, or
other product descriptions that address Electronic and Infor-
mation Technology Accessibility Standards (see 36 CFR
part 1194) in proposed acquisitions (see 11.002(e)) and that
these standards are included in requirements planning, as
appropriate (see Subpart 39.2).

(p) Making a determination, prior to issuance of a solici-
tation for advisory and assistance services involving the
analysis and evaluation of proposals submitted in response
to a solicitation, that a sufficient number of covered person-
nel with the training and capability to perform an evalua-
tion and analysis of proposals submitted in response to a
solicitation are not readily available within the agency or
from another Federal agency in accordance with the guide-
lines at 37.204.

(q) Ensuring that no purchase request is initiated or con-
tract entered into that would result in the performance of an
inherently governmental function by a contractor and that
al contracts or orders are adequately managed so as to
ensure effective official control over contract or order per-
formance.

(r) Ensuring that knowledge gained from prior acquisi-
tions is used to further refine requirements and acquisition
strategies. For services, greater use of performance-based
contracting methods and, therefore, fixed-price contracts
(see 37.602-5) should occur for follow-on acquisitions.

(s) Ensuring that acquisition planners, to the maximum
extent practicable—

(1) Structure contract requirements to facilitate com-
petition by and among small business concerns; and

(2) Avoid unnecessary and unjustified bundling that
precludes small business participation as contractors (see
7.107) (15 U.S.C. 631())).

7.1-2

(t) Ensuring that agency planners on information technol-
ogy acquisitions comply with the capital planning and
investment control requirements in 40 U.S.C. 1422 and
OMB Circular A-130.

7.104 General procedures.

(a) Acquisition planning should begin as soon as the
agency need is identified, preferably well in advance of the
fiscal year in which contract award or order placement is
necessary. In developing the plan, the planner shall form a
team consisting of all those who will be responsible for sig-
nificant aspects of the acquisition, such as contracting, fis-
cal, legal, and technical personnel. The planner should
review previous plans for similar acquisitions and discuss
them with the key personnel involved in those acquisitions.
At key dates specified in the plan or whenever significant
changes occur, and no less often than annually, the planner
shall review the plan and, if appropriate, reviseit.

(b) Requirements and logistics personnel should avoid
issuing requirements on an urgent basis or with unrealistic
delivery or performance schedules, since it generaly
restricts competition and increases prices. Early in the plan-
ning process, the planner should consult with requirements
and logistics personnel who determine type, quality, quan-
tity, and delivery requirements.

(c) The planner shall coordinate with and secure the con-
currence of the contracting officer in all acquisition plan-
ning. If the plan proposes using other than full and open
competition when awarding a contract, the plan shall aso be
coordinated with the cognizant competition advocate.

(d)(1) The planner shall coordinate the acquisition plan or
strategy with the cognizant small business specialist when
the strategy contemplates an acquisition meeting the dollar
amounts in paragraph (d)(2) of this section unless the con-
tract or order is entirely reserved or set-aside for small busi-
ness under Part 19. The small business specialist shall notify
the agency Office of Small and Disadvantaged Business Uti-
lization if the strategy involves contract bundling that is
unnecessary, unjustified, or not identified as bundled by the
agency. If the strategy involves substantial bundling, the
small business specialist shall assist in identifying alternative
strategies that would reduce or minimize the scope of the
bundling.

(2)(i) The strategy shall be coordinated with the cogni-
zant small business specialist in accordance with paragraph
(d)(2) of this section if the estimated contract or order value
is—

(A) $7 million or more for the Department of
Defense;

(B) $5 million or more for the National Aero-
nautics and Space Administration, the General Services
Administration, and the Department of Energy; and

(C) $2 million or more for all other agencies.
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(i) If the strategy contemplates the award of multi-
ple contracts or orders, the thresholds in paragraph (d)(2)(i)
of this section apply to the cumulative maximum potential
value, including options, of the contracts and orders.

7.105 Contentsof written acquisition plans.

In order to facilitate attainment of the acquisition objec-
tives, the plan must identify those milestones at which deci-
sions should be made (see paragraph (b)(18) of this section).
The plan must address all the technical, business, manage-
ment, and other significant considerations that will control
the acquisition. The specific content of plans will vary,
depending on the nature, circumstances, and stage of the
acquisition. In preparing the plan, the planner must follow
the applicable instructions in paragraphs (a) and (b) of this
section, together with the agency’s implementing proce-
dures. Acquisition plans for service contracts or orders
must describe the strategies for implementing performance-
based contracting methods or must provide rationale for not
using those methods (see Subpart 37.6).

(8) Acquisition background and objectives—(1) Satement
of need. Introduce the plan by abrief statement of need. Sum-
marize the technical and contractual history of the acquisi-
tion. Discuss feasible acquisition alternatives, the impact of
prior acquisitions on those alternatives, and any related in-
house effort.

(2) Applicable conditions. State all significant condi-
tions affecting the acquisition, such as—

(i) Requirements for compatibility with existing or
future systems or programs; and

(if) Any known cost, schedule, and capability or per-
formance constraints.

(3) Cost. Set forth the established cost goals for the
acquisition and the rationale supporting them, and discuss
related cost concepts to be employed, including, as appropri-
ate, the following items:

(i) Life-cycle cost. Discuss how life-cycle cost will
be considered. If it is not used, explain why. If appropriate,
discuss the cost model used to develop life-cycle-cost esti-
mates.

(i) Design-to-cost. Describe the design-to-cost
objective(s) and underlying assumptions, including the ratio-
nale for quantity, learning-curve, and economic adjustment
factors. Describe how objectives are to be applied, tracked,
and enforced. Indicate specific related solicitation and con-
tractual requirements to be imposed.

(iii) Application of should-cost. Describe the appli-
cation of should-cost analysis to the acquisition (see 15.407-
4).

(4) Capability or performance. Specify the required
capabilities or performance characteristics of the supplies or
the performance standards of the services being acquired and
state how they are related to the need.

(5) Delivery or performance-period requirements.
Describe the basis for establishing delivery or performance-
period requirements (see Subpart 11.4). Explain and provide
reasons for any urgency if it resultsin concurrency of devel-
opment and production or constitutes justification for not pro-
viding for full and open competition.

(6) Trade-offs. Discuss the expected consequences of
trade-offs among the various cost, capability or performance,
and schedule goals.

(7) Risks. Discuss technical, cost, and schedule risks
and describe what efforts are planned or underway to reduce
risk and the consequences of failure to achieve goals. If con-
currency of development and production is planned, discuss
its effects on cost and schedul e risks.

(8) Acquisition streamlining. If specifically designated
by the requiring agency as a program subject to acquisition
streamlining, discuss plans and procedures to—

(i) Encourage industry participation by using draft
solicitations, presolicitation conferences, and other means of
stimulating industry involvement during design and develop-
ment in recommending the most appropriate application and
tailoring of contract requirements;

(ii) Select and tailor only the necessary and cost-
effective requirements; and

(iii) State the timeframe for identifying which of
those specifications and standards, originally provided for
guidance only, shall become mandatory.

(b) Plan of action—(1) Sources. Indicate the prospective
sources of supplies or services that can meet the need. Con-
sider required sources of supplies or services (see Part 8) and
sources identifiable through databases including the Govern-
mentwide database of contractsand other procurement instru-
ments intended for use by multiple agencies available at
www.contractdirectory.gov. Include consideration of small
business, veteran-owned small business, service-disabled
veteran-owned small business, HUBZone small business,
small disadvantaged business, and women-owned small busi-
ness concerns (see Part 19), and the impact of any bundling
that might affect their participation in the acquisition (see
7.107) (15 U.S.C. 644(e)). When the proposed acquisition
strategy involves bundling, identify the incumbent contrac-
torsand contracts aff ected by the bundling. Addressthe extent
and results of the market research and indicate their impact on
the various elements of the plan (see Part 10).

(2) Competition. (i) Describe how competition will be
sought, promoted, and sustained throughout the course of the
acquisition. If full and open competition is not contemplated,
citethe authority in 6.302, discussthebasisfor the application
of that authority, identify the source(s), and discuss why full
and open competition cannot be obtained.

(ii) Identify the major components or subsystems.
Discuss component breakout plans relative to these major
components or subsystems. Describe how competition will be
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sought, promoted, and sustai ned for these components or sub-
systems.

(iii) Describe how competition will be sought, pro-
moted, and sustained for spares and repair parts. Identify the
key logistic milestones, such astechnical datadelivery sched-
ules and acquisition method coding conferences, that affect
competition.

(iv) When effective subcontract competition is both
feasible and desirable, describe how such subcontract compe-
tition will be sought, promoted, and sustained throughout the
course of the acquisition. Identify any known barriers to
increasing subcontract competition and address how to over-
come them.

(3) Source-selection procedures. Discuss the source-
selection procedures for the acquisition, including the timing
for submission and evaluation of proposals, and the relation-
ship of evaluation factors to the attainment of the acquisition
objectives (see Subpart 15.3).

(4) Acquisition considerations. (i) For each contract
contemplated, discuss contract type selection (see Part 16);
use of multiyear contracting, options, or other specia con-
tracting methods (see Part 17); any specia clauses, special
solicitation provisions, or FAR deviations required (see Sub-
part 1.4); whether sealed bidding or negotiation will be used
and why; whether equipment will be acquired by lease or pur-
chase (see Subpart 7.4) and why; and any other contracting
considerations. Providerational e if a performance-based con-
tract will not be used or if a performance-based contract for
servicesis contemplated on other than afirm fixed price basis
(see 37.102(a) and 16.505(a)(3)).

(i) For each order contemplated, discuss—

(A) For information technology acquisitions,
how the capital planning and investment control requirements
of 40 U.S.C. 1422 and OMB Circular A-130 will be met (see
7.103(t) and Part 39); and

(B) Why this action benefits the Government,
such as when—

(1) The agency can accomplish its mission
more efficiently and effectively (e.g., take advantage of the
servicing agency's specialized expertise; or gain access to
contractors with needed expertise); or

(2) Ordering through an indefinite delivery
contract facilitates access to small business concerns, includ-
ing small disadvantaged business concerns, 8(a) contractors,
women-owned small business concerns, HUBZone small
business concerns, veteran-owned small business concerns,
or service-disabled veteran-owned small business concerns.

(5) Budgeting and funding. Include budget estimates,
explain how they were derived, and discuss the schedule for
obtaining adequate funds at the time they are required (see
Subpart 32.7).

7.1-4  (FAC 2001-17)

(6) Product or service descriptions. Explain the choice
of product or service description types (including
performance-based contracting descriptions) to be used in the
acquisition.

(7) Priorities, allocations, and allotments. When
urgency of the requirement dictates a particularly short deliv-
ery or performance schedule, certain priorities may apply. If
so, specify the method for obtaining and using priorities, allo-
cations, and allotments, and the reasons for them (see Subpart
11.6).

(8) Contractor versus Government performance.
Address the consideration given to OMB Circular No. A-76
(see Subpart 7.3).

(9) Inherently governmental functions. Address the
consideration given to OFPP Policy Letter 92-1 (see Subpart
7.5).

(10) Management information requirements. Discuss,
as appropriate, what management system will be used by the
Government to monitor the contractor’s effort.

(11) Make or buy. Discuss any consideration given to
make-or-buy programs (see 15.407-2).

(12) Test and evaluation. To the extent applicable,
describe the test program of the contractor and the Govern-
ment. Describe the test program for each major phase of a
major system acquisition. If concurrency is planned, discuss
the extent of testing to be accomplished before production
release.

(13) Logistics considerations. Describe—

(i) The assumptions determining contractor or
agency support, both initially and over thelife of the acquisi-
tion, including consideration of contractor or agency mainte-
nance and servicing (see Subpart 7.3) and distribution of
commercia items;

(ii) The reliability, maintainability, and quality
assurance requirements, including any planned use of warran-
ties (see Part 46);

(iii) The requirements for contractor data (including
repurchase data) and datarights, their estimated cost, and the
use to be made of the data (see Part 27); and

(iv) Standardization concepts, including the neces-
sity to designate, in accordance with agency procedures, tech-
nical equipment as “standard” so that future purchases of the
equipment can be made from the same manufacturing source.

(14) Government-furnished property. Indicate any
property to befurnished to contractors, including material and
facilities, and discuss any associated considerations, such as
itsavailability or the schedulefor its acquisition (see Part 45).

(15) Government-furnished information. Discuss any
Government information, such as manuals, drawings, and test
data, to be provided to prospective offerors and contractors.
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(16) Environmental and energy conservation objec-
tives. Discuss al applicable environmental and energy con-
servation objectives associated with the acquisition (see Part
23), the applicability of an environmental assessment or envi-
ronmental impact statement (see 40 CFR 1502), the proposed
resolution of environmental issues, and any environmentally-
related requirements to be included in solicitations and con-
tracts.

(17) Security considerations. For acquisitions dealing
with classified matters, discuss how adequate security will be
established, maintained, and monitored (see Subpart 4.4).

(18) Contract administration. Describe how the con-
tract will be administered. In contracts for services, include
how inspection and acceptance corresponding to the work
statement’s performance criteriawill be enforced.

(19) Other considerations. Discuss, as applicable, stan-
dardization concepts, the industrial readiness program, the
Defense Production Act, the Occupational Safety and Health
Act, foreign sales implications, and any other matters ger-
mane to the plan not covered elsewhere.

(20) Milestones for the acquisition cycle. Address the
following steps and any others appropriate:

Acquisition plan approval.

Statement of work.

Specifications.

Data requirements.

Completion of acquisition-package preparation.

Purchase request.

Justification and approval for other than full and open
competition where applicable and/or any required D& F
approval.

Issuance of synopsis.

Issuance of solicitation.

Evaluation of proposals, audits, and field reports.
Beginning and completion of negotiations.

Contract preparation, review, and clearance.

Contract award.

(21) Identification of participants in acquisition plan
preparation. List the individuals who participated in prepar-
ing the acquisition plan, giving contact information for each.

7.106 Additional requirementsfor major systems.

(@) In planning for the solicitation of a major system (see
Part 34) development contract, planners shall consider
requiring offerors to include, in their offers, proposals to
incorporate in the design of amajor system—

(1) Items which are currently available within the sup-
ply system of the agency responsible for the major system,
available elsewhere in the national supply system, or com-
mercially available from more than one source; and

(2) Items which the Government will be able to
acquire competitively in the future if they are likely to be
needed in substantial quantities during the system’s service
life.

(b) In planning for the solicitation of a major system (see
Part 34) production contract, planners shall consider requir-
ing offerors to include, in their offers, proposals identifying
opportunities to assure that the Government will be able to
obtain, on a competitive basis, items acquired in connection
with the system that are likely to be acquired in substantial
quantities during the service life of the system. Proposals
submitted in response to such requirements may include the
following:

(1) Proposals to provide the Government the right to
use technical data to be provided under the contract for
competitive future acquisitions, together with the cost to the
Government, if any, of acquiring such technical data and the
right to use such data.

(2) Proposals for the qualification or development of
multiple sources of supply for competitive future acquisi-
tions.

(¢) In determining whether to apply paragraphs (a) and
(b) of this section, planners shall consider the purposes for
which the system is being acquired and the technology nec-
essary to meet the system’s required capabilities. If such
proposals are required, the contracting officer shall consider
them in evaluating competing offers. In noncompetitive
awards, the factors in paragraphs (a) and (b) of this section,
may be considered by the contracting officer as objectivesin
negotiating the contract.

7.107 Additional requirementsfor acquisitionsinvolving
bundling.

(a) Bundling may provide substantial benefits to the Gov-
ernment. However, because of the potential impact on small
business participation, the head of the agency must conduct
market research to determine whether bundling is necessary
and justified (15 U.S.C. 644(e)(2)). Market research may
indicate that bundling is necessary and justified if an agency
or the Government would derive measurably substantial
benefits (see 10.001(a)(2)(iv) and (a)(3)(vi)).

(b) Measurably substantial benefits may include, individ-
ualy or in any combination or aggregate, cost savings or
price reduction, quality improvements that will save time or
improve or enhance performance or efficiency, reduction in
acquisition cycle times, better terms and conditions, and any
other benefits. The agency must quantify the identified ben-
efits and explain how their impact would be measurably
substantial. Except as provided in paragraph (d) of this sec-
tion, the agency may determine bundling to be necessary
and justified if, as compared to the benefits that it would
derive from contracting to meet those requirements if not
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bundled, it would derive measurably substantial benefits
equivalent to—

(1) Ten percent of the estimated contract or order
value (including options) if the value is $75 million or less;
or

(2) Five percent of the estimated contract or order
value (including options) or $7.5 million, whichever is
greater, if the value exceeds $75 million.

(c) Without power of delegation, the service acquisition
executive for the military departments, the Under Secretary
of Defense for Acquisition, Technology and Logistics for
the defense agencies, or the Deputy Secretary or equivalent
for the civilian agencies may determine that bundling is nec-
essary and justified when—

(1) The expected benefits do not meet the thresholds
in paragraphs (b)(1) and (b)(2) of this section but are criti-
cal to the agency’s mission success; and

(2) The acquisition strategy provides for maximum
practicable participation by small business concerns.

(d) Reduction of administrative or personnel costs alone
is not sufficient justification for bundling unless the cost
savings are expected to be at least 10 percent of the esti-
mated contract or order value (including options) of the bun-
died requirements.

(e) Substantial bundling is any bundling that results in a
contract or order that meets the dollar amounts specified in
7.104(d)(2). When the proposed acquisition strategy
involves substantial bundling, the acquisition strategy must
additionally—

7.1-6

(1) Identify the specific benefits anticipated to be
derived from bundling;

(2) Include an assessment of the specific impediments
to participation by small business concerns as contractors
that result from bundling;

(3) Specify actions designed to maximize small busi-
ness participation as contractors, including provisions that
encourage small business teaming;

(4) Specify actions designed to maximize small busi-
ness participation as subcontractors (including suppliers) at
any tier under the contract, or order, that may be awarded to
meet the requirements;

(5) Include a specific determination that the antici-
pated benefits of the proposed bundled contract or order jus-
tify its use; and

(6) Identify alternative strategies that would reduce or
minimize the scope of the bundling, and the rationale for not
choosing those alternatives.

(f) The contracting officer must justify bundling in acqui-
sition strategy documentation.

(9) In assessing whether cost savings would be achieved
through bundling, the contracting officer must consider the
cost that has been charged or, where data is available, could
be charged by small business concerns for the same or simi-
lar work.

(h) The requirements of this section, except for paragraph
(e), do not apply if a cost comparison analysis will be
performed in accordance with OMB Circular A-76.
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Subpart 8.4—Federal Supply Schedules

8.401 General.

(a) The Federa Supply Schedule program, directed and
managed by the General Services Administration (GSA),
provides Federal agencies with a simplified process for
obtaining commonly used commercial supplies and services
at prices associated with volume buying (also see 8.002).
Indefinite delivery contracts (including requirements con-
tracts) are established with commercial firms to provide sup-
plies and services at stated prices for given periods of time.
Similar systems of schedule-type contracting are used for
military items managed by the Department of Defense.
These systems are not included in the Federal Supply Sched-
ule program covered by this subpart.

(b) The GSA schedule contracting office issues publica-
tions, entitled Federal Supply Schedules, containing the
information necessary for placing delivery orders with
schedule contractors. Ordering offices issue delivery orders
directly to the schedule contractors for the required supplies
and services. Ordering offices may request copies of sched-
ules by completing GSA Form 457, FSS Publications Mail-
ing List Application, and mailing it to the—

GSA Centralized Mailing List Service (7CAFL)
P.O. Box 6477
Fort Worth, TX 76115.

Copies of GSA Form 457 also may be obtained from this
address.

(c) GSA offers an on-line shopping service called “GSA
Advantage!” that enables ordering offices to search product
specific information (i.e., national stock number, part num-
ber, common name), review delivery options, place orders
directly with contractors (or ask GSA to place orders on the
agency’s behalf), and pay contractors for orders using the
Governmentwide commercial purchase card (or pay GSA).
Ordering offices may access the “GSA Advantage!” shop-
ping service by connecting to the Internet and using a web
browser to connect to the Acquisition Reform Network
(http://www.arnet.gov) or the GSA, Federal Supply Service
(FSS) Home Page (http://www.fss.gsa.gov). For more infor-
mation or assistance, contact GSA at Internet e-mail address:
gsa.advantage@gsa.gov.

(d) For administrative convenience, an ordering office
contracting officer may add items not on the Federal Supply
Schedule (also referred to as open market items) to a Federal
Supply Schedule blanket purchase agreement (BPA) or an
individual task or delivery order only if—

(1) All applicable acquisition regulations pertaining to
the purchase of the items not on the Federal Supply Schedule
have been followed (e.g., publicizing (Part 5), competition
requirements (Part 6), acquisition of commercial items (Part
12), contracting methods (Parts 13, 14, and 15), and small
business programs (Part 19));

(2) The ordering office contracting officer has deter-
mined the price for the items not on the Federa Supply
Schedule isfair and reasonable;

(3) The items are clearly labeled on the order as items
not on the Federa Supply Schedule; and

(4) All clauses applicable to items not on the Federal
Supply Schedule are included in the order.

8.402 Applicability.

Procedures in this subpart apply to orders placed against
Federal Supply Schedules. Occasionally, GSA may estab-
lish special ordering procedures. The affected Federal Sup-
ply Schedules will outline these procedures.

8.403 [Reserved]

8.404 Using schedules.

(a) General. (1) Parts 13 and 19 do not apply to orders
placed against Federal Supply Schedules, except for the pro-
vision at 13.303-2(c)(3) and the requirement at 19.202-
1(e)(2)(iii). Orders placed against a Multiple Award Sched-
ule (MAS), using the procedures in this subpart, are consid-
ered to be issued using full and open competition (see
6.102(d)(3)).

(i) Ordering offices need not seek further competi-
tion, synopsize the requirement, make a separate determina-
tion of fair and reasonable pricing, or consider small
business programs.

(ii) GSA has already determined the prices of items
under schedule contracts to be fair and reasonable. By plac-
ing an order against a schedule using the procedures in this
section, the ordering office has concluded that the order rep-
resents the best value and results in the lowest overall cost
aternative (considering price, special features, administra-
tive costs, etc.) to meet the Government's needs.

(2) Orders placed under a Federal Supply Schedule
contract—

(i) Are not exempt from the development of acqui-
sition plans (see Subpart 7.1), and an information technol ogy
acquisition strategy (see Part 39); and

(ii) Must comply with all FAR requirements for a
bundled contract when the order meets the definition of
“bundled contract” (see 2.101(b)).

(b) Ordering procedures for optional use schedules—
(1) Orders at or below the micro-purchase threshold. Place
orders at or below the micro-purchase threshold with any
Federal Supply Schedule contractor.

(2) Orders exceeding the micro-purchase threshold but
not exceeding the maximum order threshold. Place orders
with the schedule contractor that can provide the supply or
service that represents the best value. Before placing an
order, consider reasonably available information about the
supply or service offered under MAS contracts by using the
GSA Advantage! on-line shopping service, or by reviewing
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the catalogs or pricelists of at least three schedule contractors
(see 8.404(b)(6)). Select the delivery and other options avail-
able under the schedule that meet the agency's needs. When
selecting the supply or service representing the best value,
the ordering office may consider—

(i) Special features of the supply or service required
for effective program performance;

(i) Trade-in considerations;
(iii) Probable life of the item selected as compared
with that of a comparable item;

(iv) Warranty considerations;
(v) Maintenance availability;
(vi) Past performance; and

(vii) Environmental and energy efficiency consider-
ations.

(3) Orders exceeding the maximum order threshold.
Each schedule contract has an established maximum order
threshold. This threshold represents the point where it is
advantageous for the ordering office to seek a price reduc-
tion. In addition to following the procedures in paragraph
(b)(2) of this section and before placing an order that
exceeds the maximum order threshold—

(i) Review additional schedule contractors' catalogs
or pricelists, or use the GSA Advantage! on-line shopping
Sservice;

(i) Based upon theinitial evaluation, generally seek
price reductions from the schedul e contractor(s) appearing to
provide the best value (considering price and other factors);
and

(iii) After seeking price reductions, place the order
with the schedule contractor that provides the best value and
resultsin the lowest overall cost aternative (see 8.404(a)). If
further price reductions are not offered, an order may still be
placed, if the ordering office determinesthat it is appropriate.

(4) Blanket purchase agreements (BPAs). Agencies
may establish BPAs (see 13.303-2(c)(3)) when following the
ordering procedures in this subpart. All schedule contracts
contain BPA provisions. Ordering offices may use BPAs to
establish accounts with contractors to fill recurring require-
ments. BPAs should address ordering frequency, invoicing,
discounts, and delivery locations and times.

(5) Price reductions. In addition to the circumstances
in paragraph (b)(3) of this section, there may be other rea-
sons to request a price reduction. For example, seek a price
reduction when the supply or service is available elsewhere
at alower price or when establishing a BPA to fill recurring
requirements. The potential volume of orders under BPAS,
regardless of the size of the individual order, offer the oppor-
tunity to secure greater discounts. Schedule contractors are
not required to pass on to al schedule users a price reduction
extended only to an individual agency for a specific order.

84-2 (FAC2001-17)

(6) Small business. When conducting evaluations and
beforeplacingan order, consider including, if available, oneor
more small business, veteran-owned small business, service-
disabled veteran-owned small business, HUBZone small
business, woman-owned small business, and/or small disad-
vantaged business schedule contractor(s). Orders placed
against the schedules may be credited toward the ordering
agency's small business goals. For orders exceeding the
micro-purchasethreshold, ordering officesshould giveprefer-
encetotheitemsof small business concernswhen two or more
itemsat the samedelivered pricewill satisfy thereguirement.

(7) Documentation. Orders should be documented, at a
minimum, by identifying the contractor the item was pur-
chased from, the item purchased, and the amount paid. If an
agency requirement in excess of the micro-purchase thresh-
old is defined so asto require a particular brand name, prod-
uct, or a feature of a product peculiar to one manufacturer,
thereby precluding consideration of a product manufactured
by another company, the ordering office shall include an
explanation in the file as to why the particular brand name,
product, or feature is essential to satisfy the agency’s needs.

(c) Ordering procedures for mandatory use schedules.

(1) This paragraph (c) applies only to orders against schedule
contracts with mandatory users. When ordering from multi-
ple-award schedules, mandatory users shall also follow the
procedures in paragraphs (a) and (b) of this section.

(2) In the case of mandatory schedules, ordering
offices shall not solicit bids, proposals, quotations, or other-
wise test the market solely for the purpose of seeking alter-
native sources to Federal Supply Schedules.

(3) Schedules identify executive agencies required to
use them as mandatory sources of supply. The single-award
schedule shall be used as a primary source and the multiple-
award schedule as a secondary source. Mandatory use of
schedules is not arequirement if—

(i) The schedule contractor is unable to satisfy the
ordering office’s urgent delivery requirement;

(if) The order is below the minimum order thresh-
olds;

(iii) The order is above the maximum order limita-
tion;

(iv) The consignee is located outside the area of
geographical coverage stated in the schedule; and

(v) A lower price for an identical item (i.e., same
make and model) is available from another source.

(4) Absence of follow-on award. Ordering offices, after
any consultation required by the schedule, are not required to
forego or postpone their legitimate needs pending the award
or renewal of any schedule contract.
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PART 10—MARKET RESEARCH

10.002

10.000 Scope of part.

This part prescribes policies and procedures for conduct-
ing market research to arrive at the most suitable approach to
acquiring, distributing, and supporting supplies and services.
This part implements requirements of 41 U.S.C. 253a(a)(1),
41 U.S.C 264b, and 10 U.S.C. 2377.

10.001 Palicy.
(a) Agencies must—
(1) Ensure that legitimate needs are identified and
trade-offs evaluated to acquire items that meet those needs;
(2) Conduct market research appropriate to the circum-
stances—

(i) Before developing new requirements documents
for an acquisition by that agency;

(i) Before soliciting offers for acquisitions with an
estimated value in excess of the simplified acquisition
threshold;

(iii) Before soliciting offers for acquisitions with an
estimated value less than the simplified acquisition threshold
when adequate information is not available and the circum-
stancesjustify its cost;

(iv) Before soliciting offers for acquisitions that
could lead to a bundled contract (15 U.S.C. 644(e)(2)(A));
and

(v) Agencies shall conduct market research on an
ongoing basis, and take advantage to the maximum extent
practicable of commercially available market research meth-
ods, to identify effectively the capabilities, including the
capabilities of small businesses and new entrants into Fed-
eral contracting, that are available in the marketplace for
meeting the requirements of the agency in furtherance of
defense against or recovery from terrorism or nuclear, bio-
logical, chemical or radiological attack (Pub. L. 107-296,
Sec. 858); and

(3) Use the results of market research to—

(i) Determine if sources capable of satisfying the
agency's requirements exist;

(i1) Determine if commercial items or, to the extent
commercial items suitable to meet the agency's needs are not
available, nondevel opmental items are available that—

(A) Meset the agency's requirements;

(B) Could be modified to meet the agency's
requirements; or

(C) Could meet the agency's requirements if
those requirements were modified to a reasonable extent;

(iii) Determine the extent to which commercial
items or nondevelopmental items could be incorporated at
the component level;

(iv) Determine the practices of firms engaged in
producing, distributing, and supporting commercial items,
such as terms for warranties, buyer financing, maintenance
and packaging, and marking;

(v) Ensure maximum practicable use of recovered
materials (see Subpart 23.4) and promote energy conserva-
tion and efficiency; and

(vi) Determine whether bundling is necessary and
justified (see 7.107) (15 U.S.C. 644(e)(2)(A)).

(vii) Assess the availahility of electronic and infor-
mation technology that meets all or part of the applicable
accessibility standardsissued by the Architectural and Trans-
portation Barriers Compliance Board at 36 CFR part 1194
(see Subpart 39.2).

(b) When conducting market research, agencies should
not request potential sources to submit more than the mini-
mum information necessary.

(c) If an agency contemplates awarding a bundled con-
tract, the agency—

(1) When performing market research, should consult
with the local Small Business Administration procurement
center representative (PCR) or, if a PCR is not assigned to
the procuring activity, the SBA Office of Government Con-
tracting Area Office serving the area in which the procuring
activity islocated; and

(2) At least 30 days before release of the solicitation or
30 days prior to placing an order without a solicitation—

(i) Must notify any affected incumbent small busi-
ness concerns of the Government’s intention to bundle the
reguirement; and

(ii) Should notify any affected incumbent small
business concerns of how the concerns may contact the
appropriate Small Business Administration representative.

10.002 Procedures.

(a) Acquisitions begin with a description of the Govern-
ment's needs stated in terms sufficient to allow conduct of
market research.

(b) Market research is then conducted to determine if
commercial items or nondevelopmental items are available
to meet the Government's needs or could be modified to
meet the Government's needs.

(1) The extent of market research will vary, depending
on such factors as urgency, estimated dollar value, complex-
ity, and past experience. Market research involves obtaining
information specific to the item being acquired and should
include—

(i) Whether the Government's needs can be met

by—

(A) Items of atype customarily available in the
commercial marketplace;

(B) Items of a type customarily available in the
commercial marketplace with modifications; or

(C) Items used exclusively for governmental
purposes,
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(if) Customary practices regarding customizing,
modifying or tailoring of items to meet customer needs and
associated costs;

(iii) Customary practices, including warranty, buyer
financing, discounts, etc., under which commercial sales of
the products are made;

(iv) The requirements of any laws and regulations
unique to the item being acquired;

(v) The availability of items that contain recovered
materials and items that are energy efficient;

(vi) The distribution and support capabilities of
potential suppliers, including alternative arrangements and
cost estimates; and

(vii) Size and status of potential sources (see Part
19).

(2) Techniques for conducting market research may
include any or al of the following:

(i) Contacting knowledgeable individuals in Gov-
ernment and industry regarding market capabilities to meet
requirements.

(i) Reviewing the results of recent market research
undertaken to meet similar or identical requirements.

(iii) Publishing formal requests for information in
appropriate technical or scientific journals or business publi-
cations.

(iv) Querying the Governmentwide database of con-
tracts and other procurement instruments intended for use by
multiple agencies available at www.contractdirectory.gov and
other Government and commercial databases that provide
information relevant to agency acquisitions.

(v) Participating in interactive, on-line communica-
tion among industry, acquisition personnel, and customers.

10.0-2 (FAC 2001-17)

(vi) Obtaining source lists of similar items from
other contracting activities or agencies, trade associations or
other sources.

(vii) Reviewing catalogs and other generally avail-
able product literature published by manufacturers, distribu-
tors, and dealers or available on-line.

(viii) Conducting interchange meetings or holding
presolicitation conferences to involve potential offerors early
in the acquisition process.

(c) If market research indicates commercial or nondevel-
opmental items might not be available to satisfy agency
needs, agencies shall reevaluate the need in accordance with
10.001(a)(3)(ii) and determine whether the need can be
restated to permit commercia or nondevelopmental items to
satisfy the agency's needs.

(d)(1) If market research establishes that the Govern-
ment's need may be met by atype of item or service custom-
arily available in the commercia marketplace that would
meet the definition of a commercial item at Subpart 2.1, the
contracting officer shall solicit and award any resultant con-
tract using the policies and proceduresin Part 12.

(2) If market research establishes that the Govern-
ment's need cannot be met by a type of item or service cus-
tomarily available in the marketplace, Part 12 shall not be
used. When publication of the notice at 5.201 is required, the
contracting officer shall include a notice to prospective offer-
ors that the Government does not intend to use Part 12 for
the acquisition (see 5.207(€)).

(e) Agencies should document the results of market
research in a manner appropriate to the size and complexity
of the acquisition.
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16.505

which awardees specialize exclusively in one or afew areas
within the statement of work, thus creating the likelihood that
ordersin those areas will be awarded on a sole-source basis;
however, each awardee need not be capable of performing
every requirement aswell asany other awardee under the con-
tracts. The contracting officer should consider the following
when determining the number of contracts to be awarded:

(1) The scope and complexity of the contract
requirement.

(2) The expected duration and frequency of
task or delivery orders.

(3) The mix of resources a contractor must
haveto perform expected task or delivery order requirements.

(4) The ability to maintain competition among
the awardees throughout the contracts period of perfor-
mance.

(B) The contracting officer must not use the mul-
tiple award approach if—

(1) Only one contractor is capable of provid-
ing performance at the level of quality required because the
supplies or services are unique or highly specialized;

(2) Based on the contracting officer’s knowl-
edge of the market, more favorable terms and conditions,
including pricing, will be provided if asingle award is made;

(3) The expected cost of administration of
multiple contracts outweighs the expected benefits of making
multiple awards;

(4) The projected task orders are so integrally
related that only a single contractor can reasonably perform
the work;

(5) Thetotal estimated value of the contract is
less than the simplified acquisition threshold; or

(6) Multiple awards would not be in the best
interests of the Government.

(C) The contracting officer must document the
decision whether or not to use multiple awardsin the acquisi-
tion plan or contract file. The contracting officer may deter-
minethat aclassof acquisitionsisnot appropriate for multiple
awards (see Subpart 1.7).

(2) Contracts for advisory and assistance services.

(i) Except as provided in paragraph (c)(2)(ii) of this

section, if an indefinite-quantity contract for advisory and

assistance servicesexceeds 3 yearsand $10 million, including

all options, the contracting officer must make multiple awards
unless—

(A) The contracting officer or other official des-
ignated by the head of the agency determines in writing, as
part of acquisition planning, that multiple awards are not
practicable. The contracting officer or other official must
determine that only one contractor can reasonably perform
the work because either the scope of work is unique or highly
specialized or the tasks so integrally related;

(B) The contracting officer or other official des-
ignated by the head of the agency determinesin writing, after

the evaluation of offers, that only one offeror is capable of
providing the services required at the level of quality
required; or

(C) Only one offer isreceived.

(ii) The requirements of paragraph (c)(2)(i) of this
section do not apply if the contracting officer or other official
designated by the head of the agency determinesthat the advi-
sory and assistance services are incidental and not a signifi-
cant component of the contract.

16.505 Ordering.
(a) General. (1) The contracting officer doesnot synopsize
orders under indefinite-delivery contracts.

(2) Individual orders shall clearly describe all services
to be performed or suppliesto be delivered so the full cost or
pricefor the performance of thework can be established when
the order is placed. Orders shall be within the scope, issued
within the period of performance, and be within the maximum
value of the contract.

(3) Performance-based work statements must be used to
the maximum extent practicable, if the contract or order isfor
services (see 37.102(a)).

(4) When acquiring information technol ogy and related
services, consider the use of modular contracting to reduce
program risk (see 39.103(a)).

(5) Orders may be placed by using any medium speci-
fied in the contract.

(6) Orders placed under indefinite-delivery contracts
must contain the following information:

(i) Date of order.

(i) Contract number and order number.

(iii) For supplies and services, contract item number
and description, quantity, and unit price or estimated cost or
fee.

(iv) Delivery or performance schedule.

(v) Place of delivery or performance (including con-
signee).

(vi) Any packaging, packing, and shipping instruc-
tions.

(vii) Accounting and appropriation data.

(viii) Method of payment and payment office, if not
specified in the contract (see 32.1110(¢)).

(7) Orders placed under a task-order contract or deliv-
ery-order contract awarded by another agency (i.e., aGovern-
mentwide acquisition contract, or multi-agency contract)—

(i) Are not exempt from the development of acquisi-
tion plans (see Subpart 7.1), and an information technology
acquisition strategy (see Part 39); |

(if) May not be used to circumvent conditions and
limitations imposed on the use of funds (e.g., 31 U.S.C.
1501(a)(1)); and

(iii) Must comply with all FAR requirements for a
bundled contract when the order meets the definition of
“bundled contract” (see 2.101(b)).
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(8) No protest under Subpart 33.1 is authorized in con-
nection with the issuance or proposed issuance of an order
under atask-order contract or delivery-order contract, except
for aprotest on the groundsthat the order increases the scope,
period, or maximum value of the contract (10 U.S.C.
2304c(d) and 41 U.S.C. 253j(d)).

(b) Orders under multiple award contracts—(1) Fair
opportunity. (i) The contracting officer must provide each
awardee a fair opportunity to be considered for each order
exceeding $2,500 issued under multiple delivery-order con-
tracts or multiple task-order contracts, except as provided
for in paragraph (b)(2) of this section.

(i) The contracting officer may exercise broad dis-
cretion in developing appropriate order placement proce-
dures. The contracting officer should keep submission
requirements to a minimum. Contracting officers may use
streamlined procedures, including oral presentations. In addi-
tion, the contracting officer need not contact each of the mul-
tiple awardees under the contract before selecting an order
awardeeif the contracting officer hasinformation availableto
ensure that each awardee is provided afair opportunity to be
considered for each order. The competition requirements in
Part 6 and the policies in Subpart 15.3 do not apply to the
ordering process. However, the contracting officer must—

(A) Develop placement procedures that will pro-
vide each awardee afair opportunity to be considered for each
order and that reflect the requirement and other aspects of the
contracting environment;

(B) Not use any method (such as allocation or
designation of any preferred awardee) that would not result in
fair consideration being given to all awardees prior to placing
each order;

(C) Tailor the procedures to each acquisition;

(D) Include the proceduresin the solicitation and
the contract; and

(E) Consider priceor cost under each order asone
of the factorsin the selection decision.

(iii) The contracting officer should consider the fol-
lowing when devel oping the procedures:

(A) (1) Past performance on earlier orders under
the contract, including quality, timeliness and cost control.

(2) Potential impact on other orders placed
with the contractor.

(3) Minimum order requirements.

(4) The amount of time contractors need to
make informed business decisions on whether to respond to
potential orders.

(5) Whether contractors could be encouraged
to respond to potential orders by outreach efforts to promote
exchanges of information, such as—

(i) Seeking comments from two or more con-
tractors on draft statements of work;
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(i) Using a multiphased approach when
effort required to respond to a potential order may be resource
intensive (e.g., requirements are complex or need continued
development), where all contractors are initially considered
on price considerations (e.g., rough estimates), and other con-
Siderations as appropriate (e.g., proposed conceptual
approach, past performance). The contractors most likely to
submit the highest value solutions are then selected for one-
on-one sessions with the Government to increase their under-
standing of the requirements, provide suggestionsfor refining
requirements, and discuss risk reduction measures.

(B) Formal evaluation plans or scoring of quotes
or offers are not required.

(2) Exceptionsto thefair opportunity process. The con-
tracting officer shall give every awardee afair opportunity to
be considered for a delivery-order or task-order exceeding
$2,500 unless one of the following statutory exceptions
applies:

(i) The agency need for the supplies or servicesis so
urgent that providing afair opportunity would result in unac-
ceptable delays.

(ii) Only one awardee is capable of providing the
supplies or services required at the level of quality required
because the supplies or services ordered are unique or highly
specialized.

(iii) The order must be issued on a sole-source basis
in the interest of economy and efficiency becauseit isalogi-
cal follow-on to an order aready issued under the contract,
provided that all awardees were given afair opportunity to be
considered for the original order.

(iv) Itisnecessary to place an order to satisfy amin-
imum guarantee.

(3) Pricing orders. If the contract did not establish the
price for the supply or service, the contracting officer must
establish pricesfor each order using the policies and methods
in Subpart 15.4.

(4) Decision documentation for orders. The contracting
officer shall document in the contract file the rationale for
placement and price of each order, including the basis for
award and the rationale for any tradeoffs among cost or price
and non-cost considerations in making the award decision.
This documentation need not quantify the tradeoffsthat led to
the decision. The contract file shall also identify the basis for
using an exception to the fair opportunity process. If the
agency uses the logical follow-on exception, the rationale
shall describe why the relationship between the initial order
and thefollow-onislogica (e.g., interms of scope, period of
performance, or value).

(5) Task-order and delivery-order ombudsman. The
head of the agency shall designate atask-order and delivery-
order ombudsman. The ombudsman must review complaints
from contractors and ensure they are afforded a fair opportu-
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19.201

Subpart 19.2—Palicies

19.201 General palicy.

(a) Itisthepalicy of the Government to provide maximum
practicable opportunitiesin its acquisitions to small business,
veteran-owned small business, service-disabled veteran-
owned small business, HUBZone small business, small dis-
advantaged business, and women-owned small business con-
cerns. Such concerns must aso have the maximum
practicable opportunity to participate as subcontractorsin the
contracts awarded by any executive agency, consistent with
efficient contract performance. The Small Business Adminis-
tration (SBA) counsels and assists small business concerns
and assi sts contracting personnel to ensure that afair propor-
tion of contractsfor suppliesand servicesis placed with small
business.

(b) The Department of Commerce will determine on an
annual basis, by North American Industry Classification Sys-
tem (NAICS) Industry Subsector, and region, if any, the
authorized small disadvantaged business (SDB) procurement
mechanisms and applicable factors (percentages). The
Department of Commerce determination shall only affect
solicitationsthat areissued on or after the effective date of the
determination. The effective date of the Department of Com-
merce determination shall be no less than 60 days after its
publication date. The Department of Commerce determina-
tion shall not affect ongoing acquisitions. The SDB procure-
ment mechanisms are a price evaluation adjustment for SDB
concerns (see Subpart 19.11), an evaluation factor or subfac-
tor for participation of SDB concerns (see 19.1202), and
monetary subcontracting incentive clauses for SDB concerns
(see 19.1203). The Department of Commerce determination
shall also include the applicable factors, by NAICS Industry
Subsector, to be used in the price evaluation adjustment for
SDB concerns (see 19.1104). The General Services Adminis-
tration shall post the Department of Commerce determination
at http://www.arnet.gov/Ref erences/sdbadj ustments.htm.
The authorized procurement mechanisms shall be applied
consistently with the policies and procedures in this subpart.
The agencies shall apply the procurement mechanisms deter-
mined by the Department of Commerce. The Department of
Commerce, in making its determination, is not limited to the
SDB procurement mechanisms identified in this section
where the Department of Commerce has found substantial
and persuasive evidence of —

(1) A persistent and significant underutilization of
minority firmsin a particular industry, attributable to past or
present discrimination; and

(2) A demonstrated incapacity to aleviate the problem
by using those mechanisms.

(c) Heads of contracting activities are responsible for
effectively implementing the small business programs within
their activities, including achieving program goals. They are
to ensure that contracting and technical personnel maintain
knowledge of small business program requirements and take
all reasonable action to increase participation in their activi-
ties' contracting processes by these businesses.

(d) The Small Business Act requires each agency with
contracting authority to establish an Office of Small and Dis-
advantaged Business Utilization (see section (k) of the Small
Business Act). Management of the office shall be the respon-
sibility of an officer or employee of the agency who shall, in
carrying out the purposes of the Act—

(1) Be known as the Director of Small and Disadvan-
taged Business Utilization;

(2) Be appointed by the agency head;

(3) Be responsible to and report directly to the agency
head or the deputy to the agency head;

(4) Beresponsiblefor the agency carrying out the func-
tions and duties in sections 8, 15, and 31 of the Small Busi-
ness Act.

(5) Work with the SBA procurement center representa-
tiveto—

(i) Identify proposed solicitations that involve bun-
dling;

(i) Fecilitate small business participation as con-
tractors including small business contract teams, where
appropriate; and

(iii) Facilitate small business participation as sub-
contractors and suppliers where participation by small busi-
ness concerns as contractorsis unlikely;

(6) Assist small business concerns in obtaining pay-
ments under their contracts, late payment, interest penalties,
or information on contractual payment provisions;

(7) Have supervisory authority over agency personnel
to the extent that their functions and duties relate to sections
8, 15, and 31 of the Small Business Act.

(8) Assign a small business technical advisor to each
contracting activity within the agency to which the SBA has
assigned arepresentative (see 19.402)—

(i) Who shall be a full-time employee of the con-
tracting activity, well qualified, technically trained, and
familiar with the supplies or services contracted for by the
activity; and

(ii) Whose principal duty is to assist the SBA's
assigned representative in performing functions and duties
relating to sections 8, 15, and 31 of the Small Business Act;

(9) Cooperate and consult on a regular basis with the
SBA in carrying out the agency’s functions and dutiesin sec-
tions 8, 15, and 31 of the Small Business Act;
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(10) Make recommendations in accordance with
agency procedures as to whether a particular acquisition
should be awarded under Subpart 19.5 asa small business set-
aside, under Subpart 19.8 as a Section 8(a) award, or under
Subpart 19.13 asaHUBZone set-aside;

(11) Conduct annual reviews to assess the—

(i) Extent to which small businesses are receiving a
fair share of Federal procurements, including contract oppor-
tunities under the programs administered under the Small
Business Act;

(i1) Adequacy of contract bundling documentation
and justifications; and

(iii) Actions taken to mitigate the effects of neces-
sary and justified contract bundling on small businesses.

(12) Provide acopy of the assessment made under para-
graph (d)(11) of this section to the Agency Head and SBA
Administrator.

(e) Small Business Specialists must be appointed and act
in accordance with agency regulations.

(f)(1) Each agency shall designate, at levelsit determines
appropriate, personnel responsible for determining whether,
in order to achieve the contracting agency’s goal for SDB
concerns, the use of the SDB mechanismin Subpart 19.11 has
resulted in an undue burden on non-SDB firms in one of the
Industry Subsectors and regions identified by Department of
Commerce following paragraph (b) of this section, or is oth-
erwise inappropriate. Determinations under this subpart are
for the purpose of determining future acquisitions and shall
not affect ongoing acquisitions. Requests for adetermination,
including supporting rationale, may be submitted to the
agency designee. If the agency designee makes an affirmative
determination that the SDB mechanism has an undue burden
or is otherwise inappropriate, the determination shall be for-
warded through agency channels to the OFPP, which shall
review the determination in consultation with the Department
of Commerce and the Small Business Administration. At a
minimum, the following information should be included in
any submittal:

(i) A determination of undue burden or other inap-
propriate effect, including proposed corrective action.

(i) The Industry Subsector affected.

(iii) Supporting information to justify the determina-
tion, including, but not limited to, dollars and percentages of
contracts awarded by the contracting activity under the
affected Industry Subsector for the previous two fiscal years
and current fiscal year to date for—

(A) Total awards;

(B) Total awardsto SDB concerns,

(C) Awards to SDB concerns awarded contracts
under the SDB price evaluation adjustment where the SDB
concerns would not otherwise have been the successful off-
eror;

19.2-2

(D) Number of successful and unsuccessful SDB
offerors; and

(E) Number of successful and unsuccessful non-
SDB offerors.

(iv) A discussion of the pertinent findings, including
any peculiarities related to the industry, regions or demo-
graphics.

(v) A discussion of other efforts the agency has
undertaken to ensure equal opportunity for SDBsin contract-
ing with the agency.

(2) After consultation with OFPR, or if the agency does
not receive aresponse from OFPP within 90 days after notice
isprovided to OFPP, the contracting agency may limit the use
of the SDB mechanism in Subpart 19.11 until the Department
of Commerce determinesthe updated price eval uation adjust-
ment, as required by this section. This limitation shall not
apply to solicitations that already have been synopsized.

19.202 Specific policies.

In order to further the policy in 19.201(a), contracting
officers shall comply with the specific policies listed in this
section and shall consider recommendations of the agency
Director of Small and Disadvantaged Business Utilization, or
the Director's designee, as to whether a particular acquisition
should be awarded under Subpart 19.5, 19.8, or 19.13. Agen-
cies shall establish proceduresincluding dollar thresholds for
review of acquisitions by the Director or the Director’s desig-
nee for the purpose of making these recommendations. The
contracting officer shall document the contract file whenever
the Director's recommendations are not accepted.

19.202-1 Encouraging small business participation in
acquisitions.

Small business concerns shall be afforded an equitable
opportunity to compete for al contractsthat they can perform
to the extent consi stent with the Government’sinterest. When
applicable, the contracting officer shall take the following
actions:

(a) Divide proposed acquisitions of supplies and services
(except construction) into reasonably small lots (not less than
economic production runs) to permit offers on quantities less
than the total requirement.

(b) Plan acquisitions such that, if practicable, more than
one small business concern may perform the work, if the
work exceeds the amount for which a surety may be guaran-
teed by SBA against loss under 15 U.S.C. 694b.

(c) Ensure that delivery schedules are established on a
realistic basisthat will encourage small business participation
to the extent consistent with the actual requirements of the
Government.

(d) Encourage prime contractors to subcontract with small
business concerns (see Subpart 19.7).
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(e)(1) Provide a copy of the proposed acquisition package
to the SBA procurement center representative at least 30 days
prior to the issuance of the solicitation if—

(i) The proposed acquisition is for supplies or ser-
vices currently being provided by a small business and the
proposed acquisition is of a quantity or estimated dollar
value, the magnitude of which makes it unlikely that small
businesses can compete for the prime contract;

(i) The proposed acquisition is for construction and
seeks to package or consolidate discrete construction projects
and the magnitude of this consolidation makesit unlikely that
small businesses can compete for the prime contract; or

(iii) The proposed acquisition is for a bundled
requirement. (See 10.001(c)(2)(i) for mandatory 30-day
notice regquirement to incumbent small business concerns.)
The contracting officer shall provide all information relative
to the justification of contract bundling, including the acqui-
sition plan or strategy, and if the acquisition involves substan-
tial bundling, the information identified in 7.107(e). When
the acquisition involves substantial bundling, the contracting
officer shall also provide the same information to the agency
Office of Small and Disadvantaged Business Utilization.

(2) The contracting officer also must provide a state-
ment explaining why the—

(i) Proposed acquisition cannot be divided into rea-
sonably small lots (not | ess than economic production runs) to
permit offers on quantities less than the total requirement;

(ii) Delivery schedules cannot be established on a
realistic basisthat will encourage small business participation
to the extent consistent with the actual requirements of the
Government;

(ii1) Proposed acquisition cannot be structured so as
to make it likely that small businesses can compete for the
prime contract;

(iv) Consolidated construction project cannot be
acquired as separate discrete projects; or

(v) Bundling is necessary and justified.

(3) The 30-day notification process shall occur concur-
rently with other processing steps required prior to the issu-
ance of the solicitation.

(4) If the contracting officer rejects the SBA procure-
ment center representative's recommendation, made in accor-
dance with 19.402(c)(2), the contracting officer shall
document the basis for the rejection and notify the SBA pro-
curement center representative in accordance with 19.505.

19.202-2 L ocating small business sour ces.

The contracting officer must, to the extent practicable,
encourage maximum participation by small business, vet-
eran-owned small business, service-disabled veteran-owned
small business, HUBZone small business, small disadvan-
taged business, and women-owned small business concerns
in acquisitions by taking the following actions:

(a) Before issuing solicitations, make every reasonable
effort to find additional small business concerns, unless lists
are already excessively long and only some of the concerns
onthelist will besolicited. Thiseffort should include contact-
ing the agency SBA procurement center representative, or if
thereis none, the SBA.

(b) Publicize solicitations and contract awards through the
Governmentwide point of entry (see Subparts 5.2 and 5.3).

19.202-3 Equal low bids.

In the event of equal low bids (see 14.408-6), awards shall
be made first to small business concerns which are also labor
surplus area concerns, and second to small business concerns
which are not also labor surplus area concerns.

19.202-4 Solicitation.

The contracting officer must encourage maximum
response to solicitations by small business, veteran-owned
small business, service-disabled veteran-owned small busi-
ness, HUBZone small business, small disadvantaged busi-
ness, and women-owned small business concerns by taking
the following actions:

(a) Allow the maximum amount of time practicablefor the
submission of offers.

(b) Furnish specifications, plans, and drawings with solic-
itations, or furnish information as to where they may be
obtained or examined.

(c) Provide to any small business concern, upon its
reguest, a copy of bid sets and specifications with respect to
any contract to be let, the name and telephone number of an
agency contact to answer questions related to such prospec-
tive contract and adequate citationsto each major Federal law
or agency rule with which such business concern must com-
ply in performing such contract other than laws or agency
rules with which the small business must comply when doing
business with other than the Government.

19.202-5 Data collection and reporting requirements.

Agencies must measure the extent of small business par-
ticipation in their acquisition programs by taking the follow-
ing actions:

(@) Require each prospective contractor to represent
whether it isasmall business, veteran-owned small business,
service-disabled veteran-owned small business, HUBZone
small business, small disadvantaged business, or women-
owned small business concern (see the provision at 52.219-1,
Small Business Program Representations).

(b) Accurately measure the extent of participation by small
business, veteran-owned small business, service-disabled
veteran-owned small business, HUBZone small business,
small disadvantaged business, and women-owned small busi-
ness concerns in Government acquisitions in terms of the
total value of contracts placed during each fiscal year, and
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report datato the SBA at the end of each fiscal year (see Sub-
part 4.6).

19.202-6 Determination of fair market price.

(8) The fair market price shall be the price achieved in
accordance with the reasonable price guidelines in 15.404-
1(b) for—

(1) Total and partial small business set-asides (see Sub-
part 19.5);
(2) HUBZone set-asides (see Subpart 19.13);
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(3) Contracts utilizing the price evaluation adjustment
for small disadvantaged business concerns (see Subpart
19.11); and

(4) Contracts utilizing the price evaluation preference
for HUBZone small business concerns (see Subpart 19.13).

(b) For 8(a) contracts, both with respect to meeting the
requirement at 19.806(b) and in order to accurately estimate
the current fair market price, contracting officers shall follow
the procedures at 19.807.
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Subpart 42.15—Contractor Performance
Infor mation

42.1500 Scope of subpart.

This subpart provides policies and establishes responsibil-
ities for recording and maintaining contractor performance
information. This subpart does not apply to procedures used
by agencies in determining fees under award or incentive fee
contracts. However, thefee amount paid to contractors should
be reflective of the contractor's performance and the past per-
formance evaluation should closely parallel the fee determi-
nations.

42.1501 General.

Past performance information is relevant information, for
future source selection purposes, regarding a contractor's
actions under previously awarded contracts. It includes, for
example, the contractor's record of conforming to contract
requirements and to standards of good workmanship; the con-
tractor's record of forecasting and controlling costs; the con-
tractor's adherence to contract schedules, including the
administrative aspects of performance; the contractor's his-
tory of reasonable and cooperative behavior and commitment
to customer satisfaction; and generally, the contractor's busi-
ness-like concern for the interest of the customer.

42.1502 Policy.

(a) Except as provided in paragraph (b) of this section,
agencies shall prepare an evaluation of contractor perfor-
mance for each contract in excess of $1,000,000 (regardless
of the date of contract award) and for each contract in excess
of $100,000 beginning not later than January 1, 1998 (regard-
less of the date of contract award), at the time the work under
the contract is completed. In addition, interim evaluations
should be prepared as specified by the agencies to provide
current information for source selection purposes, for con-
tracts with a period of performance, including options,
exceeding oneyear. Thisevaluationisgeneraly for the entity,
division, or unit that performed the contract. The content and
format of performance evaluations shall be established in
accordance with agency procedures and should be tailored to
the size, content, and complexity of the contractual require-
ments. These procedures shall require an assessment of con-
tractor performance against, and efforts to achieve, the goals
identified in the small business subcontracting plan when the
contract includesthe clause at 52.219-9, Small Business Sub-
contracting Plan.

(b) Agencies shall not evaluate performance for contracts
awarded under Subpart 8.7. Agenciesshall evaluate construc-
tion contractor performance and architect/engineer contractor

performance in accordance with 36.201 and 36.604, respec-
tively.

42.1503 Procedures.

(a) Agency proceduresfor the past performance eval uation
system shall generaly provide for input to the evaluations
fromthetechnical office, contracting office and, where appro-
priate, end users of the product or service.

(b) Agency evaluations of contractor performance pre-
pared under this subpart shall be provided to the contractor as
soon as practicable after completion of the evaluation. Con-
tractors shall be given aminimum of 30 days to submit com-
ments, rebutting statements, or additional information.
Agencies shall provide for review at a level above the con-
tracting officer to consider disagreements between the parties
regarding the evaluation. The ultimate conclusion on the per-
formance evaluation is a decision of the contracting agency.
Copies of the evaluation, contractor response, and review
comments, if any, shall be retained as part of the evaluation.
These evaluations may be used to support future award deci-
sions, and should therefore be marked “Source Selection
Information”. Evaluation of Federal Prison Industries (FPI)
performance may be used to support a clearance request (see
8.605) when FPI is a mandatory source in accordance with
Subpart 8.6. The completed evaluation shall not be released
to other than Government personnel and the contractor whose
performanceisbeing evaluated during the period theinforma-
tion may be used to provide source selection information.
Disclosure of such information could cause harm both to the
commercial interest of the Government and to the competitive
position of the contractor being evaluated as well as impede
the efficiency of Government operations. Evaluationsused in
determining award or incentive fee payments may also be
used to satisfy the requirements of this subpart. A copy of the
annual or final past performance eval uation shall be provided
to the contractor as soon asit is finalized.

(c) Departments and agencies shall share past performance
information with other departments and agencies when
reguested to support future award decisions. The information
may be provided through interview and/or by sending the
evaluation and comment documents to the requesting source
selection official.

(d) Any past performance information systems, including
automated systems, used for maintaining contractor perfor-
mance information and/or evaluations should include appro-
priate management and technical controls to ensure that only
authorized personnel have access to the data.

(e) The past performance information shall not be retained
to provide source selection information for longer than three
years after completion of contract performance.
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