FEDERAL ACQUISITION CIRCULAR

Cct ober 1, 2003 Nunber 2001-16

Federal Acquisition Crcular (FAC) 2001-16 is issued
under the authority of the Secretary of Defense, the
Adm ni strator of General Services, and the Adm nistrator for
t he National Aeronautics and Space Adm nistration.

Unl ess otherwise specified, all Federal Acquisition
Regul ation (FAR) and other directive material contained in
FAC 2001-16 are effective October 31, 2003, except for Itens
I, 11, 111, IV, and I X, which are effective October 1, 2003.
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FAC 2001-16 SUMwvARY of | TEMS

Federal Acquisition Crcular (FAC) 2001-16 anends the Federal
Acqui sition Regul ation (FAR) as specified bel ow

ltem | —Central Contractor Registration (FAR Case 2002-018)

This final rule anends FAR parts 1, 2, 4, 13, 32, and 52 to
require contractor registration in the Central Contractor
Regi stration (CCR) database prior to award of any contract, basic
agreenent, basic ordering agreenent, or blanket purchase agreenent
on or after Cctober 1, 2003. 1In addition, the rule requires
contracting officers to nodify existing contracts whose period of
performance extends beyond Decenber 31, 2003, to require
contractors to register in the CCR database by Decenber 31, 2003.

Repl acenent pages: General Structure and Subparts pp. i and ii;
1.1-3 thru 1.1-8; 2.1-1 thru 2.1-14; Part 4 TCC, 4-1 and 4-2;
4.2-1 and 4.2-2; 4.6-1 and 4.6-2; 4.9-1 and 4.9-2; 4.11-1 and
4.11-2 (added); 13.1-3 and 13.1-4; 13.2-1 and 13.2-2; 32.8-1 and
32.8-2; 32.11-1 thru 32.11-4; Part 52 TOC, 52-1 and 52-2; 52.2-9
thru 52.2-9 and 52.2-10 (52.2-10.1 and 52.2-10.2 added); 52.2-25
thru 52.2-38 (52.2-38.1 and 52. 2-38. 2 added); 52.2-225 and
52.2-226; and Matrix 3 and Matrix 4.

Item || —El ectronic Comrerce in Federal Procurenent (FAR Case
1997- 304)

This final rule inplenments section 850 of the National
Def ense Aut horization Act for Fiscal Year 1998, Public Law
105- 85, and section 810 of the Floyd D. Spence National Defense
Aut hori zation Act for Fiscal Year 2001, Public Law 106- 398.
Section 850 anends titles 10, 15, 40, and 41 of the United States
Code to elimnate the preference for electronic comerce within
Federal agencies to be conducted on the Federal Acquisition
Comput er Network (FACNET) conputer architecture. Section 810
anmends 41 U S.C. 416 and 15 U. S.C. 637 to allow solicitation
notices to be published via a single Governnmentw de point of
entry on the Internet designated in the FAR or via the Commerce
Business Daily (CBD). The objectives of the rule are (1) to
designate a single Governnentw de point of entry on the Internet,
http://ww. f edbi zopps. gov, where agencies are required to provide
conveni ent and uni versal public access to information on their
procurenent opportunities, and (2) to require electronic access
to notices of solicitation through the single Governnentw de
point of entry as a replacenent for paper (or electronic)
publication in the CBD

Repl acenent pages: 2.1-3 and 2.1-4; 5.1-1 and 5.1-2; 5.2-1 thru
5.2-4 (5.2-5 thru 5.2-8 renoved); 5.3-1 and 5.3-2; 9.2-1 thru



9.2-4;: 10.0-1 and 10.0-2; 12.6-1 and 12.6-2; 13.1-3 thru 13.1-6;
14.5-1 and 14.5-2; 22.10-7 and 22.10-8; 25.4-3 and 25.4-4; and
35.0-5 and 35. 0-6.

Item 11 —Unique Contract and Order Identifier Nunbers
(FAR Case 2002- 025)

This interimrule anends the FAR to require each reporting
agency to assign a unique procurenent instrunent identifier
(PIID) for every contract, purchase order, BOA, Basic Agreenent,
and BPA reported to the Federal Procurenent Data System and to
have in place, no |later than Cctober 1, 2003, a process that wll
ensure that each PIID reported to FPDS is uni que, Governnentw de,
and will remain so for at |east 20 years fromthe date of
contract award.

Repl acenent pages: 4.6-1 and 4. 6-2.

Item | V—Procurenents for Defense Against or Recovery From
Terrorismor Nuclear, Biological, Chem cal or Radi ol ogical
Attack; and Tenporary Energency Procurenment Authority
(FAR Case 2002-026 and 2002-003)

This rule finalizes interimrules 2002-026 and 2002- 003,
whi ch increased the anount of the m cro-purchase threshold and
the sinplified acquisition threshold and provi de expanded access
to streanml i ned procedures for procurenents of supplies or
services by or for an executive agency that are to be used to
facilitate defense against or recovery fromterrorismor nuclear,
bi ol ogi cal, chem cal, or radiological attack

This final rule also anends the FAR to add the queryi ng of
commer ci al dat abases that provide information relevant to the
agency acquisition as a technique for conducting nmarket research.

Repl acenent pages: 10.0-1 and 10. 0- 2.

Item V—Not i fication of Overpaynent, Contract Financing Paynents
(FAR Case 2001-005)

This final rule anends FAR parts 12, 32, and 52 to require
the contractor to notify the contracting officer if the
Gover nment over pays when maki ng an i nvoi ce paynment or a contract
financi ng paynent under either a comrercial itemor a
noncommercial itemcontract.

Repl acenent pages: Part 12 TOC, 12-1 and 12-2; 12.2-1 and
12.2-2; Part 32 TOC, 32-1 and 32-2; 32.1-3 thru 32.1-8; 52.2-31



thru 52.2-34; 52.2-37 and 52.2-38 (52.2-38.1 and 52. 2-38. 2
added); 52.2-211 thru 52.2-216; and 52.2-219 and 52. 2-220.

I tem VI —Cari bbean Basin Country—Dom ni can Republic
(FAR Case 2003-006)

This final rule anends FAR 25. 003, 25.400, and the cl auses
at FAR 52.212-5, Contract Terns and Conditions Required to
| npl enent Statutes or Executive Orders—Commercial Itens, and FAR
52.225-5, Trade Agreenents, to inplenent the direction of the
USTR to reinstate the treatnent of certain products of the
Dom ni can Republic as eligible products under acquisitions
subject to the Trade Agreenents Act, as published by the USTR in
the Federal Register at 68 FR 27883, May 21, 2003. This change
wi |l allow Governnent purchase of products originating in the
Dom ni can Republic that are not excluded fromduty-free treatnent
under 19 U. S.C. 2703(b), unless otherwi se restricted by |aw

Repl acenent pages: 25.1-1 and 25.1-2; 25.4-1 and 25.4-2; 52.2-33
and 52.2-34; and 52.2-133 and 52. 2-134.

Item VI | —Prohi bited Sources (FAR Case 2001-015)

This final rule renoves Serbia, the Taliban-controlled
regi ons of Afghanistan, and lraq fromthe |ist of prohibited
sources and points the contracting officer to lists of entities
and individuals subject to econom c sanctions that are avail able
at http://ww. epls.gov/TerListl. html. The contracting officer is
no | onger authorized in unusual circunstances to acquire for use
outside the United States supplies or services restricted by this
section, unless specifically authorized by the OFAC. However,
COFAC has granted authority to Departnent of Defense personnel to
make energency acquisitions in direct support of US. or allied
forces deployed in mlitary contingency, humanitarian, or
peacekeepi ng operations in a country or region subject to
econom ¢ sanctions adm ni stered by OFAC

Repl acenent pages: 25.7-1 and 25.7-2; 52.2-33 and 52.2-34; 52.2-
37 and 52.2-38; and 52.2-141 thru 52. 2-144.

Item VIl | —Econom ¢ Pl anni ng, Enpl oyee Moiral e, and Travel Cost
Principles (FAR Case 2002-001)

This final rule anends the FAR to revise three cost
principles: (1) FAR 31.205-12, Econom c planning costs; (2) FAR
31. 205- 13, Enployee norale, health, welfare, food service, and
dormtory costs and credits; and (3) FAR 31.205-46, Travel costs.
The changes restructure the paragraphs and renove unnecessary and
duplicative | anguage to increase clarity and readability. The
rul e does not change the allowability of costs. The case was



initiated to consider suggestions nade at a series of public
meetings. This rule is of particular interest to contractors and
contracting officers who use cost analysis to price contracts and
nmodi fi cations, and who determ ne or negoti ate reasonable costs in
accordance wth a clause of a contract, e.g., price revision of
fixed-price incentive contracts, term nated contracts, or

i ndirect cost rates.

Repl acenent pages: 31.2-9 and 31.2-10; 31.2-13 and 31.2-14; and
31.2-29 and 31. 2-30.

ltem | X—Techni cal Anendnents

These anmendnents update references and make editori al
changes at FAR 8.404 and 24. 202.

Repl acenent pages: 8.4-1 and 8.4-2; and 24.2-1 and 24.2-2.
LOOSELEAF ONLY CORRECTI ON
PART 31—CONTRACT COST PRI NCI PLES AND PROCEDURES
31.203 [Corrected]
Correct section 31.203 in the second sentence of paragraph
(e) by renoving “30.406” and adding “48 CFR 9904.406” in its

pl ace.

Repl acenent pages: 31.2-3 and 31. 2-4.



FAC 2001-16 FILING | NSTRUCTI ONS

Nore: The FAR i s now segnented by subparts.
refl ect FAR Subparts.
and "52.2-226"

Subpart 1.1,

The foll owm ng pages reflect changes to the FAR that are
effective Cctober

Renove Pages

General Structure
pp. i and ii

1.1-3 thru 1.1-8

2.1-1 thru 2.1-14

and 5.1-2
thru 5.2-8
and 5.3-2
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and 8.4-2

9.2-1 thru 9.2-4
10.0-1 and 10.0-2
12.6-1 and 12.6-2

13.1-3 thru 13.1-6
13.2-1 and 13.2-2

14.5-1 and 14.5-2

22.10-7 and 22.10-8

24.2-1 and 24.2-2

25.4-3 and 25.4-4

| nsert Pages

General Structure
pp. i and ii

1.1-3 thru 1.1-8

2.1-1 thru 2.1-14

Part 4 TCC,

4-1 and 4-2
4.2-1 and 4. 2-2
4.6-1 and 4.6-2
4.9-1 and 4.9-2
4.11-1 and 4.11-2
5.1-1 and 5.1-2
5.2-1 thru 5.2-4
5.3-1 and 5.3-2
8.4-1 and 8.4-2
9.2-1 thru 9.2-4

10.0-1 and 10.0-2
12.6-1 and 12.6-2

13.1-3 thru 13.1-6
13.2-1 and 13.2-2

14.5-1 and 14.5-2
22.10-7 and 22.10-8
24.2-1 and 24.2-2

25.4-3 and 25.4-4

The FAR page nunbers
For exanple, "1.1-3" is page 3 of
is page 226 of Subpart 52. 2.



Renove Pages

31.2-3 and 31.2-4

32.8-1 and 32.8-2
32.11-1 thru 32.11-4

35.0-5 and 35.0-6

Part 52 TCC,

52-1 and 52-2
52.2-9 and 52.2-10
52.2-25 thru 52. 2-38
52.2-225 and 52. 2-226

Matrix 3 and Matrix 4

| nsert Pages

31.2-3 and 31.2-4

32.8-1 and 32.8-2
32.11-1 thru 32.11-4

35.0-5 and 35.0-6

Part 52 TCC,

52-1 and 52-2
52.2-9 thru 52.2-10.2
52.2-25 thru 52.2-38.2
52.2-225 and 52. 2-226

Matrix 3 and Matrix 4



FAC 2001-16 OCTOBER 1, 2003

FEDERAL AQUISITION REGULATION
General Structure and Subparts

SUBCHAPTER A—GENERAL

PART 1—FEDERAL ACQUISITION REGULATIONS SYSTEM

11
12
13
14
15
16
17

Purpose, Authority, Issuance

Administration

Agency Acquisition Regulations

Deviations from the FAR

Agency and Public Participation

Career Development, Contracting Authority, and Responsibilities
Determinations and Findings

PART 2—DEFINITIONS OF WORDS AND TERMS

21
2.2

Definitions
Definitions Clause

PART 3—IMPROPER BUSINESS PRACTICES AND PERSONAL CONFLICTS OF INTEREST

3.1
3.2
3.3
3.4
35
3.6
3.7
3.8
3.9

Safeguards

Contractor Gratuities to Government Personnel

Reports of Suspected Antitrust Violations

Contingent Fees

Other Improper Business Practices

Contracts with Government Employees or Organizations Owned or Controlled by Them
Voiding and Rescinding Contracts

Limitation on the Payment of Funds to Influence Federal Transactions

Whistleblower Protections for Contractor Employees

PART 4—ADMINISTRATIVE MATTERS

4.1
4.2
4.3
4.4
45
4.6
4.7
4.8
49
4.10
411

Contract Execution

Contract Distribution

Paper Documents

Safeguarding Classified Information Within Industry
Electronic Commerce in Contracting
Contract Reporting

Contractor Records Retention

Government Contract Files

Taxpayer ldentification Number Information
Contract Line Items

Central Contractor Registration

SUBCHAPTER B—COMPETITION AND ACQUISITION PLANNING

PART 5—PUBLICIZING CONTRACT ACTIONS

51
52
53
54
55
56

Dissemination of Information

Synopses of Proposed Contract Actions
Synopses of Contract Awards

Release of Information

Paid Advertisements

Publicizing Multi-Agency Use Contracts



FEDERAL ACQUISITION REGULATION

PART 6—COMPETITION REQUIREMENTS

6.1 Full and Open Competition

6.2 Full and Open Competition After Exclusion of Sources
6.3 Other Than Full and Open Competition

6.4 Sedled Bidding and Competitive Proposals

6.5 Competition Advocates

PART 7—ACQUISITION PLANNING

7.1 Acquisition Plans

7.2 Planning for the Purchase of Suppliesin Economic Quantities
7.3 Contractor Versus Government Performance

7.4 Equipment Lease or Purchase

75 Inherently Governmental Functions

PART 8—REQUIRED SOURCES OF SUPPLIES AND SERVICES

8.1 Excess Personal Property

8.2 [Reserved]

8.3 [Reserved]

8.4 Federal Supply Schedules

85 Acquisition of Helium

8.6 Acquisition from Federal Prison Industries, Inc.
8.7 Acquisition from Nonprofit Agencies Employing People Who Are Blind or Severely Disabled
8.8 Acquisition of Printing and Related Supplies
8.9 [Reserved]

8.10 [Reserved]

8.11 Leasing of Motor Vehicles

PART 9—CONTRACTOR QUALIFICATIONS

9.1 Responsible Prospective Contractors

9.2 Quialifications Requirements

9.3 First Article Testing and Approval

9.4 Debarment, Suspension, and Ineligibility

9.5 Organizational and Consultant Conflicts of Interest

9.6 Contractor Team Arrangements

9.7 Defense Production Pools and Research and Development Pools

PART 10—MARKET RESEARCH

PART 11—DESCRIBING AGENCY NEEDS

111 Selecting and Devel oping Requirements Documents
11.2 Using and Maintaining Requirements Documents
11.3 Acceptable Material

114 Delivery or Performance Schedules

115 Liquidated Damages

11.6 Priorities and Allocations

11.7 Variation in Quantity

11.8 Testing

(FAC 2001-16) i



SUBPART 1.1—PURPOSE, AUTHORITY, ISSUANCE

1.106

Policy Act of 1974 (Pub. L. 93-400), as amended by Pub. L.
96-83.

(b) The FAR is prepared, issued, and maintained, and the
FAR System is prescribed jointly by the Secretary of
Defense, the Administrator of General Services, and the
Administrator, National Aeronautics and Space Administra-
tion, under their several statutory authorities.

1.104 Applicability.
The FAR appliesto al acquisitions as defined in Part 2 of
the FAR, except where expressly excluded.

1.105 Issuance.

1.105-1 Publication and code arrangement.
(8) The FAR is published in—
(1) Thedaily issue of the Federal Register;
(2) Cumulated form in the Code of Federal Regula-
tions (CFR); and
(3) A separate loose-leaf edition.

(b) The FAR isissued as Chapter 1 of Title 48, CFR. Sub-
sequent chapters are reserved for agency acquisition regula-
tions that implement or supplement the FAR (see Subpart
1.3). The CFR Staff will assign chapter numbers to request-
ing agencies.

(c) Each numbered unit or segment (e.g., part, subpart,
section, etc.) of an agency acquisition regulation that is codi-
fied in the CFR shall begin with the chapter number. How-
ever, the chapter number assigned to the FAR will not be
included in the numbered units or segments of the FAR.

1.105-2 Arrangement of regulations.

(a) General. The FAR is divided into subchapters, parts
(each of which covers a separate aspect of acquisition), sub-
parts, sections, and subsections.

(b) Numbering. (1) The numbering system permits the
discrete identification of every FAR paragraph. The digits to
the left of the decimal point represent the part number. The
numbers to the right of the decimal point and to the left of
the dash represent, in order, the subpart (one or two digits),
and the section (two digits). The number to the right of the
dash represents the subsection. Subdivisions may be used at
the section and subsection level to identify individual para-
graphs. The following example illustrates the make-up of a
FAR number citation (note that subchapters are not used
with citations):

25.108-2
Part 4—‘
Subpart
Section
Subsection

(2) Subdivisions below the section or subsection level
consist of parenthetical apha numerics using the following
sequence:

@WHOA)D0)

(c) References and citations. (1) Unless otherwise stated,
cross-references indicate parts, subparts, sections, subsec-
tions, paragraphs, subparagraphs, or subdivisions of thisreg-
ulation.

(2) This regulation may be referred to as the Federal
Acquisition Regulation or the FAR.
(3) Using the FAR coverage at 9.106-4(d) as a typical
illustration, reference to the—
(i) Part would be “FAR Part 9" outside the FAR and
“Part 9” within the FAR.
(ii) Subpart would be “FAR Subpart 9.1" outside
the FAR and “ Subpart 9.1"" within the FAR.
(iii) Section would be “FAR 9.106" outside the
FAR and “9.106" within the FAR.
(iv) Subsection would be “FAR 9.106-4" outside
the FAR and “9.106-4" within the FAR.
(v) Paragraph would be “FAR 9.106-4(d)” outside
the FAR and “9.106-4(d)” within the FAR.
(4) Citations of authority (e.g., statutes or Executive
orders) in the FAR shall follow the Federal Register form
guides.

1.105-3 Copies.
Copies of the FAR in Federal Register, loose-leaf, CD-
ROM, and CFR form may be purchased from the—

Superintendent of Documents
Government Printing Office (GPO)
Washington, DC 20402.

1.106 OMB approval under the Paperwork Reduction

Act.

The Paperwork Reduction Act of 1980 (Pub. L. 96-511)
imposes a requirement on Federal agencies to obtain
approval from the Office of Management and Budget
(OMB) before collecting information from 10 or more mem-
bers of the public. The information collection and record-
keeping requirements contained in this regulation have been
approved by the OMB. The following OMB control numbers

apply:

FAR segment OMB Control Number
3.103 9000-0018
34 9000-0003
4.102 9000-0033
45 9000-0137
4.602 9000-0145
4.603 9000-0145

(FAC 2001-16)  1.1-3



FAC 2001-16 OCTOBER 1, 2003

1.106 FEDERAL ACQUISITION REGULATION
FAR segment OMB Control Number FAR segment OMB Control Number
4.7 9000-0034 9000-0138
4.9 9000-0097 32.7 9000-0074
5.405 9000-0036 32.9 9000-0102
7.2 9000-0082 32.10 9000-0138
8.5 9000-0113 33 9000-0035
9.1 9000-0011 34.1 9000-0133
9.2 9000-0020 36.213-2 9000-0037
14.201 9000-0034 36.603 9000-0004 and
14.202-4 9000-0040 9000-0005
14.202-5 9000-0039 36.701 9000-0037
14.205 9000-0037 41.202(c) 9000-0125
14.214 9000-0105 42.205(f) 9000-0026
14.407 9000-0038 42.7 9000-0013
14.5 9000-0041 42.12 9000-0076
15.2 9000-0037 42.13 9000-0076
15.209 9000-0034 42.14 9000-0056
154 9000-0013 45 9000-0075
15.404-1(f) 9000-0080 46 9000-0077
15.407-2 9000-0078 47 9000-0061
15.408 9000-0115 48 9000-0027
19.7 9000-0006 49 9000-0028
19.12 9000-0150 50 9000-0029
22.103 9000-0065 51.1 9000-0031
22.8 1215-0072 512 9000-0032
2211 9000-0066 52.203-2 9000-0018
22.13 1215-0072 52.203-7 9000-0091
22.14 1215-0072 52.204-3 9000-0097
23.602 9000-0107 52.204-6 9000-0145
239 9000-0139 52.204-7 9000-0159
27.3 9000-0095 52.207-3 9000-0114
27.4 9000-0090 52.208-8 9000-0113
28.1 9000-0045 52.208-9 9000-0113
28.2 9000-0045 52.209-1(b) 9000-0020
29.304 9000-0059 52.209-1(c) 9000-0083
30.6 9000-0129 52.209-5 9000-0094
31.205-46 9000-0079 52.209-6 9000-0094
31.205-46(2)(3) 9000-0088 52.210-8 9000-0018
32 9000-0035 52.210-9 9000-0016
32.000 9000-0138 52.210-10 9000-0017
32.1 9000-0070 and 52.212-1 9000-0043
9000-0138 52.212-1(k) 9000-0159
32.2 9000-0138 52.212-2 9000-0043
3P4 9000-0073 52.212-3 9000-0136
325 9000-0010 and 52.212-4(t) 9000-0159

114



SUBPART 1.1—PURPOSE, AUTHORITY, ISSUANCE 1.106

FAR segment OMB Control Number FAR segment OMB Control Number
52.214-14 9000-0047 52.222-22 1215-0072
52.214-15 9000-0044 52.222-23 1215-0072
52.214-16 9000-0044 52.222-25 1215-0072
52.214-21 9000-0039 52.222-26 1215-0072
52.214-26 9000-0034 52.222-27 1215-0072
52.214-28 9000-0013 52.222-32 9000-0154
52.215-2 9000-0034 52.222-35 1215-0072
52.215-1(c)(2)(iv) 9000-0048 52.222-36 1215-0072
52.215-1(d) 9000-0044 52.222-41 1215-0017 and
52.215-6 9000-0047 1215-0150
52.215-9 9000-0078 52.222-46 9000-0066
52.215-12 9000-0013 52.223-4 9000-0134
52.215-13 9000-0013 52.223-5 9000-0147
52.215-14 9000-0080 52.223-6(b)(5) 9000-0101
52.215-19 9000-0115 52.223-7 9000-0107
52.215-20 9000-0013 52.223-9 9000-0134
52.215-21 9000-0013 52.223-13 9000-0139
52.216-2 9000-0068 52.223-14 9000-0139
52.216-3 9000-0068 52.225-2 9000-0023 and
52.216-4 9000-0068 9000-0024
52.216-5 9000-0071 52.225-4 9000-0130
52.216-6 9000-0071 52.225-6 9000-0025
52.216-7 9000-0069 52.225-8 9000-0022
52.216-10 9000-0067 52.225-9 9000-0141
52.216-13 9000-0069 52.225-11 9000-0141
52.216-15 9000-0069 52.227-14 9000-0090
52.216-16 9000-0067 52.227-15 9000-0090
52.216-17 9000-0067 52.227-16 9000-0090
52.219-9 9000-0006 52.227-17 9000-0090
52.219-10 9000-0006 52.227-18 9000-0090
52.219-19 9000-0100 52.227-19 9000-0090
52.219-20 9000-0100 52.227-20 9000-0090
52.219-21 9000-0100 52.227-21 9000-0090
52.219-22 9000-0150 52.227-22 9000-0090
52.219-23 9000-0150 52.227-23 9000-0090
52.219-25 9000-0150 52.228-1 9000-0045
52.222-2 9000-0065 52.228-2 9000-0045
52.222-4 1215-0119 52.228-12 9000-0135
52.222-6 1215-0140 52.228-13 9000-0045
52.222-8 1215-0149 and 52.228-15 9000-0045

1215-0017 52.228-16 9000-0045
52.222-11 9000-0014 52.229-2 9000-0059
52.222-18 9000-0127 52.230-6 9000-0129
52.222-21 1215-0072 52.232-1 9000-0070

(FAC 2001-16)  1.1-5



1.106 FEDERAL ACQUISITION REGULATION

FAR segment OMB Control Number FAR segment OMB Control Number
52.232-2 9000-0070 52.2457 9000-0075
52.232-3 9000-0070 52.245-8 9000-0075
52.232-4 9000-0070 52.245-9 9000-0075
52.232-5 9000-0070 52.245-10 9000-0075
52.232-6 9000-0070 52.245-11 9000-0075
52.232-7 9000-0070 52.245-16 9000-0075
52.232-8 9000-0070 52.245-17 9000-0075
52.232-9 9000-0070 52.245-18 9000-0075
52.232-10 9000-0070 52.246-2 9000-0077
52.232-11 9000-0070 52.246-3 9000-0077
52.232-12 9000-0073 52.246-4 9000-0077
52.232-13 9000-0010 52.246-5 9000-0077
52.232-14 9000-0010 52.246-6 9000-0077
52.232-15 9000-0010 52.246-7 9000-0077
52.232-16 9000-0010 52.246-8 9000-0077
52.232-20 9000-0074 52.246-10 9000-0077
52.232-21 9000-0074 52.246-12 9000-0077
52.232-22 9000-0074 52.246-15 9000-0077
52.232-27 9000-0102 52.247-2 9000-0053
52.232-29 9000-0138 52.247-29 9000-0061
52.232-30 9000-0138 52.247-30 9000-0061
52.232-31 9000-0138 52.247-31 9000-0061
52.232-32 9000-0138 52.247-32 9000-0061
52.233-1 9000-0035 52.247-33 9000-0061
52.234-1 9000-0133 52.247-34 9000-0061
52.236-5 9000-0062 52.247-35 9000-0061
52.236-13 1220-0029 and 52.247-36 9000-0061

9000-0060 52.247-37 9000-0061
52.236-15 9000-0058 52.247-38 9000-0061
52.236-19 9000-0064 52.247-39 9000-0061
52.241-1 9000-0126 52.247-40 9000-0061
52.241-3 9000-0122 52.247-41 9000-0061
52.241-7 9000-0123 52.247-42 9000-0061
52.241-13 9000-0124 52.247-43 9000-0061
52.242-12 9000-0056 52.247-44 9000-0061
52.243-1 9000-0026 52.247-48 9000-0061
52.243-2 9000-0026 52.247-51 9000-0057
52.243-3 9000-0026 52.247-53 9000-0055
52.243-4 9000-0026 52.247-57 9000-0061
52.243-6 9000-0026 52.247-63 9000-0054
52.243-7 9000-0026 52.247-64 9000-0061
52.245-2 9000-0075 52.248-1 9000-0027
52.245-3 9000-0075 52.248-2 9000-0027
52.245-5 9000-0075 52.248-3 9000-0027
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FAR segment
52.249-2
52.249-3
52.249-5
52.249-6
52.249-11
52.250-1
53.236-1(a)
SF24
SF 25
SF 25-A
SF 28
SF 34
SF 35
SF 254
SF 255
SF 273
Sk 274
SF 275
SF 294
SF 295
SF 1403
SF 1404
SF 1405
SF 1406
SF 1407
SF 1408
SF 1413
SF 1416
SF 1417
SF 1418
SF 1423
SF 1424
SF 1426
SF 1427
SF 1428
SF 1429
SF 1430
SF 1431
SF 1432
SF 1433
SF 1434
SF 1435
SF 1436

OMB Control Number
9000-0028
9000-0028
9000-0028
9000-0028
9000-0028
9000-0029
9000-0037
9000-0045
9000-0045
9000-0045
9000-0001
9000-0045
9000-0045
9000-0004
9000-0005
9000-0045
9000-0045
9000-0045
9000-0006
9000-0007
9000-0011
9000-0011
9000-0011
9000-0011
9000-0011
9000-0011
9000-0014
9000-0045
9000-0037
9000-0045
9000-0015
9000-0015
9000-0015
9000-0015
9000-0015
9000-0015
9000-0015
9000-0015
9000-0015
9000-0015
9000-0015
9000-0012
9000-0012

1.108
FAR segment OMB Control Number
SF 1437 9000-0012
SF 1438 9000-0012
SF 1439 9000-0012
SF 1440 9000-0012
SF 1443 9000-0010
SF 1444 9000-0089
SF 1445 9000-0089
SF 1446 9000-0089
OF 312 9000-0150

1.107 Certifications.

In accordance with Section 29 of the Office of Federal
Procurement Policy Act (41 U.S.C. 425), as amended by
Section 4301 of the Clinger-Cohen Act of 1996 (Public Law
104-106), a new requirement for a certification by a contrac-
tor or offeror may not be included in this chapter unless—

(a) The certification requirement is specifically imposed
by statute; or

(b) Written justification for such certification is provided
to the Administrator for Federal Procurement Policy by the
Federal Acquisition Regulatory Council, and the Adminis-
trator approves in writing the inclusion of such certification
reguirement.

1.108 FAR conventions.

The following conventions provide guidance for inter-
preting the FAR:

(a) Words and terms. Definitions in Part 2 apply to the
entire regulation unless specifically defined in another part,
subpart, section, provision, or clause. Words or terms
defined in a specific part, subpart, section, provision, or
clause have that meaning when used in that part, subpart,
section, provision, or clause. Undefined words retain their
common dictionary meaning.

(b) Delegation of authority. Each authority is delegable
unless specifically stated otherwise (see 1.102-4(b)).

(c) Dollar thresholds. Unless otherwise specified, a spe-
cific dollar threshold for the purpose of applicability is the
final anticipated dollar value of the action, including the dol-
lar value of al options. If the action establishes a maximum
quantity of supplies or servicesto be acquired or establishes
a ceiling price or establishes the fina price to be based on
future events, the final anticipated dollar value must be the
highest final priced alternative to the Government, including
the dollar value of al options.

(d) Application of FAR changes to solicitations and con-
tracts. Unless otherwise specified—

(1) FAR changes apply to solicitations issued on or
after the effective date of the change;
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(2) Contracting officers may, at their discretion,
include the FAR changes in solicitations issued before the
effective date, provided award of the resulting contract(s)
occurs on or after the effective date; and

(3) Contracting officers may, at their discretion,
include the changes in any existing contract with appropriate
consideration.

11-8  (FAC 2001-16)

(e) Citations. When the FAR cites a statute, Executive
order, Office of Management and Budget circular, Office of
Federal Procurement Policy policy letter, or relevant portion
of the Code of Federal Regulations, the citation includes all
applicable amendments, unless otherwise stated.

(f) Imperative sentences. When an imperative sentence
directs action, the contracting officer is responsible for the
action, unless another party is expressly cited.
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2.000 Scope of part.

(a) This part—

(1) Defines words and termsthat are frequently used in
the FAR;

(2) Provides cross-references to other definitions in the
FAR of the same word or term; and

(3) Provides for the incorporation of these definitions
in solicitations and contracts by reference.

(b) Other parts, subparts, and sections of this regulation
(48 CFR Chapter 1) may define other words or terms and
those definitions only apply to the part, subpart, or section
where the word or term is defined (see the Index for
locations).

Subpart 2.1—Definitions

2.101 Definitions.

(a) A word or aterm, defined in this section, has the same
meaning throughout this regulation (48 CFR Chapter 1),
unless—

(1) The context in which the word or term is used
clearly requires a different meaning; or

(2) Another FAR part, subpart, or section provides a
different definition for the particular part or portion of the
part.

(b) If a word or term that is defined in this section is
defined differently in another part, subpart, or section of this
regulation (48 CFR Chapter 1), the definition in—

(1) This section includes a cross-reference to the other
definitions; and

(2) That part, subpart, or section applies to the word or
term when used in that part, subpart, or section.

“Acquisition” means the acquiring by contract with
appropriated funds of supplies or services (including con-
struction) by and for the use of the Federal Government
through purchase or lease, whether the supplies or services
are aready in existence or must be created, devel oped, dem-
ongtrated, and evaluated. Acquisition begins at the point
when agency needs are established and includes the descrip-
tion of requirements to satisfy agency needs, solicitation and
selection of sources, award of contracts, contract financing,
contract performance, contract administration, and those
technical and management functions directly related to the
process of fulfilling agency needs by contract.

“Acquisition planning” means the process by which the
efforts of al personnel responsible for an acquisition are
coordinated and integrated through a comprehensive plan for
fulfilling the agency need in atimely manner and at a reason-
able cost. It includes developing the overall strategy for
managing the acquisition.

“Adequate evidence” means information sufficient to
support the reasonable belief that a particular act or omission
has occurred.

“Advisory and assistance services’ means those services
provided under contract by nongovernmental sources to sup-

port or improve: organizational policy development; deci-
sion-making; management and administration; program and/
or project management and administration; or R&D activi-
ties. It can also mean the furnishing of professional advice
or assistance rendered to improve the effectiveness of Fed-
eral management processes or procedures (including those of
an engineering and technical nature). In rendering the fore-
going services, outputs may take the form of information,
advice, opinions, aternatives, analyses, evaluations, recom-
mendations, training and the day-to-day aid of support per-
sonnel needed for the successful performance of ongoing
Federal operations. All advisory and assistance services are
classified in one of the following definitional subdivisions:

(1) Management and professional support services,
i.e.,, contractual services that provide assistance, advice or
training for the efficient and effective management and oper-
ation of organizations, activities (including management and
support services for R&D activities), or systems. These ser-
vices are normally closely related to the basic responsibili-
ties and mission of the agency originating the requirement
for the acquisition of services by contract. Included are
efforts that support or contribute to improved organization of
program management, logistics management, project moni-
toring and reporting, data collection, budgeting, accounting,
performance auditing, and administrative technical support
for conferences and training programs.

(2) Studies, analyses and evauations, i.e., contracted
services that provide organized, analytical assessments/eval-
uations in support of policy development, decision-making,
management, or administration. Included are studies in sup-
port of R&D activities. Also included are acquisitions of
models, methodologies, and related software supporting
studies, analyses or evaluations.

(3) Engineering and technical services, i.e., contractual
services used to support the program office during the acqui-
sition cycle by providing such services as systems engineer-
ing and technical direction (see 9.505-1(b)) to ensure the
effective operation and maintenance of a weapon system or
major system as defined in OMB Circular No. A-109 or to
provide direct support of aweapon system that is essential to
research, development, production, operation or mainte-
nance of the system.

“Affiliates’ means associated business concerns or indi-
vidualsif, directly or indirectly—

(1) Either one controls or can control the other; or

(2) A third party controls or can control both.

“Agency head” or “head of the agency” means the Secre-
tary, Attorney General, Administrator, Governor, Chairper-
son, or other chief official of an executive agency, unless
otherwise indicated, including any deputy or assistant chief
official of an executive agency.

“Alternate” means a substantive variation of a basic pro-
vision or clause prescribed for use in adefined circumstance.
It adds wording to, deletes wording from, or substitutes spec-
ified wording for a portion of the basic provision or clause.
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The alternate version of a provision or clause is the basic
provision or clause as changed by the addition, deletion, or
substitution (see 52.105(a)).

“Architect-engineer services,” as defined in 40 U.S.C.
541, means—

(1) Professional services of an architectural or engi-
neering nature, as defined by State law, if applicable, that are
required to be performed or approved by a person licensed,
registered, or certified to provide those services;

(2) Professional services of an architectural or engi-
neering nature performed by contract that are associated with
research, planning, development, design, construction, alter-
ation, or repair of real property; and

(3) Those other professional services of an
architectural or engineering nature, or incidental services,
that members of the architectura and engineering
professions (and individuals in their employ) may logically
or justifiably perform, including studies, investigations,
surveying and mapping, tests, evaluations, consultations,
comprehensive planning, program management, conceptual
designs, plans and gspecifications, value engineering,
construction phase services, soils engineering, drawing
reviews, preparation of operating and maintenance manuals,
and other related services.

“Assignment of claims’ means the transfer or making
over by the contractor to a bank, trust company, or other
financing institution, as security for a loan to the contractor,
of its right to be paid by the Government for contract
performance.

“Basic research” means that research directed toward
increasing knowledge in science. The primary aim of basic
research is a fuller knowledge or understanding of the sub-
ject under study, rather than any practical application of that
knowledge.

“Best valueg’” means the expected outcome of an acquisi-
tion that, in the Government’s estimation, provides the great-
est overall benefit in response to the requirement.

“Bid sample” means a product sample required to be sub-
mitted by an offeror to show characteristics of the offered
products that cannot adequately be described by specifica-
tions, purchase descriptions, or the solicitation (e.g., balance,
facility of use, or pattern).

“Broad agency announcement” means a genera
announcement of an agency’s research interest including cri-
teria for selecting proposals and soliciting the participation
of all offerors capable of satisfying the Government’s needs
(see 6.102(d)(2)).

“Bundled contract” means a contract where the require-
ments have been consolidated by bundling. (See the defini-
tion of bundling.)

“Bundling” means—

2.1-2

(1) Consolidating two or more requirements for sup-
plies or services, previousy provided or performed under
separate smaller contracts, into a solicitation for a single
contract that is likely to be unsuitable for award to a small
business concern due to—

(i) The diversity, size, or specialized nature of the
elements of the performance specified;

(ii) The aggregate dollar value of the anticipated
award;

(iii) The geographical dispersion of the contract
performance sites; or

(iv) Any combination of the factors described in
paragraphs (1)(i), (ii), and (iii) of this definition.

(2) “Separate smaller contract” as used in this defini-
tion, means a contract that has been performed by one or
more small business concerns or that was suitable for award
to one or more small business concerns.

(3) This definition does not apply to a contract that
will be awarded and performed entirely outside of the United
States.

“Business unit” means any segment of an organization, or
an entire business organization that is not divided into seg-
ments.

“Central Contractor Registration (CCR) database” means
the primary Government repository for contractor informa-
tion required for the conduct of business with the Govern-
ment.

“Change-of-name agreement” means a legal instrument
executed by the contractor and the Government that recog-
nizes the legal change of name of the contractor without dis-
turbing the original contractual rights and obligations of the
parties.

“Change order” means a written order, signed by the con-
tracting officer, directing the contractor to make a change
that the Changes clause authorizes the contracting officer to
order without the contractor’s consent.

“Claim” means a written demand or written assertion by
one of the contracting parties seeking, as a matter of right,
the payment of money in a sum certain, the adjustment or
interpretation of contract terms, or other relief arising under
or relating to the contract. However, a written demand or
written assertion by the contractor seeking the payment of
money exceeding $100,000 is not a claim under the Contract
Disputes Act of 1978 until certified as required by the Act.
A voucher, invoice, or other routine request for payment that
is not in dispute when submitted is not aclaim. The submis-
sion may be converted to a claim, by written notice to the
contracting officer as provided in 33.206(a), if it is disputed
either as to liability or amount or is not acted upon in a rea-
sonable time.

“Classified acquisition” means an acquisition in which
offerors must have access to classified information to prop-
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erly submit an offer or quotation, to understand the perfor-
mance requirements, or to perform the contract.

“Classified contract” means any contract in which the
contractor or its employees must have access to classified
information during contract performance. A contract may be
aclassified contract even though the contract document itsel f
is unclassified.

“Classified information” means any knowledge that can
be communicated or any documentary material, regardless
of its physical form or characteristics, that—

(D(i)Is owned by, is produced by or for, or is under the
control of the United States Government; or

(i) Has been classified by the Department of

Energy as privately generated restricted data following the

proceduresin 10 CFR 1045.21; and

(2) Must be protected against unauthorized disclosure

according to Executive Order 12958, Classified National

Security Information, April 17, 1995, or classified in accor-
dance with the Atomic Energy Act of 1954.

“Cognizant Federal agency” means the Federal agency
that, on behalf of all Federal agencies, is responsible for
establishing final indirect cost rates and forward pricing
rates, if applicable, and administering cost accounting stan-
dardsfor al contracts in a business unit.

“Commercial component” means any component that is a
commercial item.
“Commercial item” means—

(1) Any item, other than real property, that is of atype
customarily used by the genera public or by non-govern-
mental entities for purposes other than governmental pur-
poses, and—

(i) Has been sold, leased, or licensed to the general
public; or

(i) Has been offered for sale, lease, or license to the
genera public;

(2) Any item that evolved from an item described in
paragraph (1) of this definition through advances in technol-
ogy or performance and that is not yet available in the com-
mercial marketplace, but will be available in the commercial
marketplace in time to satisfy the delivery requirements
under a Government solicitation;

(3) Any item that would satisfy acriterion expressed in
paragraphs (1) or (2) of this definition, but for—

(i) Modifications of a type customarily available in
the commercial marketplace; or

(i) Minor modifications of a type not customarily
available in the commercial marketplace made to meet Fed-
eral Government requirements. Minor modifications means
modifications that do not significantly alter the nongovern-
mental function or essential physical characteristics of an
item or component, or change the purpose of a process. Fac-
tors to be considered in determining whether a modification
is minor include the value and size of the modification and

the comparative value and size of the final product. Dollar
values and percentages may be used as guideposts, but are
not conclusive evidence that a modification is minor;

(4) Any combination of items meeting the require-
ments of paragraphs (1), (2), (3), or (5) of this definition that
are of atype customarily combined and sold in combination
to the genera public;

(5) Installation services, maintenance services, repair
services, training services, and other servicesif—

(i) Such services are procured for support of an item
referred to in paragraph (1), (2), (3), or (4) of this definition,
regardless of whether such services are provided by the same
source or at the same time as the item; and

(if) The source of such services provides similar
services contemporaneously to the general public under
terms and conditions similar to those offered to the Federal
Government;

(6) Services of atype offered and sold competitively in
substantial quantities in the commercial marketplace based
on established catalog or market prices for specific tasks per-
formed under standard commercial terms and conditions.
This does not include services that are sold based on hourly
rates without an established catalog or market price for a
specific service performed. For purposes of these services—

(i) “Catalog price” meansapriceincluded in a cata-
log, price list, schedule, or other form that is regularly main-
tained by the manufacturer or vendor, is either published or
otherwise available for inspection by customers, and states
prices at which salesare currently, or werelast, madeto asig-
nificant number of buyers constituting the general public; and

(if) “Market prices’ means current prices that are
established in the course of ordinary trade between buyersand
sellers free to bargain and that can be substantiated through
competition or from sourcesindependent of the offerors.

(7) Any item, combination of items, or service referred
to in paragraphs (1) through (6) of this definition, notwith-
standing the fact that the item, combination of items, or ser-
vice is transferred between or among separate divisions,
subsidiaries, or affiliates of a contractor; or

(8) A nondevelopmental item, if the procuring agency
determines the item was developed exclusively at private
expense and sold in substantial quantities, on a competitive
basis, to multiple State and local governments.

“Component” means any item supplied to the Govern-
ment as part of an end item or of another component, except
that for usein—

(1) Part 25, see the definition in 25.003;

(2) 52.225-1 and 52.225-3, see the definition in
52.225-1(a) and 52.225-3(a); and

(3) 52.225-9 and 52.225-11, see the definition in
52.225-9(a) and 52.225-11(a).

“Computer software” means computer programs, com-
puter databases, and related documentation.
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“Consent to subcontract” means the contracting officer’'s
written consent for the prime contractor to enter into a partic-
ular subcontract.

“Construction” means construction, ateration, or repair
(including dredging, excavating, and painting) of buildings,
structures, or other real property. For purposes of this defini-
tion, the terms “buildings, structures, or other real property”
include, but are not limited to, improvements of all types,
such as bridges, dams, plants, highways, parkways, streets,
subways, tunnels, sewers, mains, power lines, cemeteries,
pumping stations, railways, airport facilities, terminals,
docks, piers, wharves, ways, lighthouses, buoys, jetties,
breakwaters, levees, canals, and channels. Construction
does not include the manufacture, production, furnishing,
congtruction, alteration, repair, processing, or assembling of
vessels, aircraft, or other kinds of personal property.

“Contiguous United States (CONUS)” means the 48 con-
tiguous States and the District of Columbia.

“Contingency operation” (10 U.S.C. 101(a)(13)) means a
military operation that—

(1) Is designated by the Secretary of Defense as an
operation in which members of the armed forces are or may
become involved in military actions, operations, or hostili-
ties against an enemy of the United States or against an
opposing military force; or

(2) Results in the call or order to, or retention on,
active duty of members of the uniformed services under sec-
tion 688, 12301(a), 12302, 12304, 12305, or 12406 of 10
U.S.C., chapter 15 of 10 U.S.C, or any other provision of law
during awar or during a national emergency declared by the
President or Congress.

“Continued portion of the contract” means the portion of
a contract that the contractor must continue to perform fol-
lowing a partial termination.

“Contract” means a mutually binding lega relationship
obligating the seller to furnish the supplies or services
(including construction) and the buyer to pay for them. It
includes all types of commitments that obligate the Govern-
ment to an expenditure of appropriated funds and that,
except as otherwise authorized, arein writing. In addition to
bilateral instruments, contracts include (but are not limited
to) awards and notices of awards; job orders or task letters
issued under basic ordering agreements; letter contracts;
orders, such as purchase orders, under which the contract
becomes effective by written acceptance or performance;
and bilateral contract modifications. Contracts do not
include grants and cooperative agreements covered by 31
U.S.C. 6301, et seq. For discussion of various types of con-
tracts, see Part 16.

“Contract administration office” means an office that per-
forms—

(1) Assigned postaward functions related to the admin-
istration of contracts; and

(2) Assigned preaward functions.
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“Contract clause” or “clause” means a term or condition
used in contracts or in both solicitations and contracts, and
applying after contract award or both before and after award.

“Contract modification” means any written change in the
terms of a contract (see 43.103).

“Contracting” means purchasing, renting, leasing, or oth-
erwise obtaining supplies or services from nonfederal
sources. Contracting includes description (but not determi-
nation) of supplies and services required, selection and solic-
itation of sources, preparation and award of contracts, and all
phases of contract administration. It does not include mak-
ing grants or cooperative agreements.

“Contracting activity” means an element of an agency
designated by the agency head and delegated broad authority
regarding acquisition functions.

“Contracting office” means an office that awards or exe-
cutes a contract for supplies or services and performs post-
award functions not assigned to a contract administration
office (except for use in Part 48, see also 48.001).

“Contracting officer” means a person with the authority
to enter into, administer, and/or terminate contracts and
make related determinations and findings. The term
includes certain authorized representatives of the contracting
officer acting within the limits of their authority as delegated
by the contracting officer. “Administrative contracting
officer (ACO)” refers to a contracting officer who is admin-
istering contracts. “Termination contracting officer (TCO)”
refers to a contracting officer who is settling terminated con-
tracts. A single contracting officer may be responsible for
dutiesin any or al of these areas. Reference in this regula-
tion (48 CFR Chapter 1) to administrative contracting officer
or termination contracting officer does not—

(1) Require that a duty be performed at a particular
office or activity; or

(2) Restrict in any way a contracting officer in the per-
formance of any duty properly assigned.

“Conviction” means a judgment or conviction of a crimi-
nal offense by any court of competent jurisdiction, whether
entered upon a verdict or a plea, and includes a conviction
entered upon a plea of nolo contendere. For use in Subpart
23.5, see the definition at 23.503.

“Cost or pricing data’ (10 U.S.C. 2306a(h)(1) and 41
U.S.C. 254b) means al facts that, as of the date of price
agreement or, if applicable, an earlier date agreed upon
between the parties that is as close as practicable to the date
of agreement on price, prudent buyers and sellers would rea-
sonably expect to affect price negotiations significantly.
Cost or pricing data are data requiring certification in accor-
dance with 15.406-2. Cost or pricing data are factual, not
judgmental; and are verifiable. While they do not indicate
the accuracy of the prospective contractor’s judgment about
estimated future costs or projections, they do include the
data forming the basis for that judgment. Cost or pricing
data are more than historical accounting data; they are al the
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facts that can be reasonably expected to contribute to the
soundness of estimates of future costs and to the validity of
determinations of costs already incurred. They aso include
such factors as—

(1) Vendor quotations;

(2) Nonrecurring costs;

(3) Information on changes in production methods and
inproduction or purchasing volume;

(4) Data supporting projections of business prospects
and objectives and rel ated operations costs;

(5) Unit-cost trends such as those associated with labor
efficiency;

(6) Make-or-buy decisions;

(7) Estimated resourcesto attain businessgoal's; and

(8) Information on management decisions that could
have asignificant bearing on costs.

“Cost realism” means that the costs in an offeror’'s
proposal—

(1) Areredlistic for thework to be performed;

(2) Reflect a clear understanding of the requirements;
and

(3) Are consistent with the various elements of the off-
eror’stechnical proposal.

“Cost sharing” meansan explicit arrangement under which
the contractor bears some of the burden of reasonable, aloca-
ble, and allowable contract cost.

“Customs territory of the United States” means the 50
States, the District of Columbia, and Puerto Rico.

“Data Universal Numbering System (DUNS) number”
means the 9-digit number assigned by Dun and Bradstreet,
Inc. (D& B), toidentify unique businessentities.

“Data Universal Numbering System +4 (DUNS+4) num-
ber” means the DUNS number assigned by D&B plus a 4-
character suffix that may be assigned by a business concern.
(D&B has no affiliation with this 4-character suffix.) This4-
character suffix may be assigned at the discretion of the busi-
ness concern to establish additional CCR recordsfor identify-
ing alternative Electronic Funds Transfer (EFT) accounts (see
Subpart 32.11) for the same concern.

“Day” means, unless otherwise specified, acalendar day.

“Debarment” means action taken by a debarring official
under 9.406 to exclude a contractor from Government con-
tracting and Government-approved subcontracting for area-
sonable, specified period; a contractor that is excluded is
“debarred.”

“Delivery order” means an order for supplies placed
against an established contract or with Government sources.

“Descriptive literature” meansinformation provided by an
offeror, such as cuts, illustrations, drawings, and brochures,
that shows a product’s characteristics or construction of a
product or explainsits operation. Thetermincludes only that
information needed to evaluate the acceptability of the prod-
uct and excludes other information for operating or maintain-
ing the product.

“Design-to-cost” means aconcept that establishes cost ele-
ments as management goals to achieve the best balance
between life-cycle cost, acceptable performance, and sched-
ule. Under thisconcept, cost isadesign constraint during the
design and devel opment phases and a management discipline
throughout the acquisition and operation of the system or
equipment.

“Drug-free workplace” means the site(s) for the perfor-
mance of work done by the contractor in connection with a
specific contract where employees of the contractor are pro-
hibited from engaging in the unlawful manufacture, distribu-
tion, dispensing, possession, or use of acontrolled substance.

“Effective date of termination” means the date on which
the notice of termination requires the contractor to stop per-
formance under the contract. If the contractor receivestheter-
mination notice after the date fixed for termination, then the
effective date of termination means the date the contractor
receivesthenotice.

“Electronic and information technology (EIT)” has the
same meaning as “information technology” except EIT aso
includes any equipment or interconnected system or sub-
system of equipment that is used in the creation, conversion,
or duplication of dataor information. Theterm EIT, includes,
but is not limited to, telecommunication products (such as
telephones), information kiosks and transaction machines,
worl dwide websites, multimedia, and office equipment (such
ascopiersand fax machines).

“Electronic commerce” means electronic techniques for
accomplishing business transactions including electronic
mail or messaging, World Wide Web technology, electronic
bulletin boards, purchase cards, el ectronic funds transfer, and
electronic datainterchange.

“Electronic datainterchange (EDI)” means atechniquefor
electronically transferring and storing formatted information
between computers utilizing established and published for-
mats and codes, as authorized by the applicable Federa Infor-
mation Processing Standards.

“Electronic Funds Transfer (EFT)” means any transfer of
funds, other than a transaction originated by cash, check, or
similar paper instrument, that is initiated through an elec-
tronic terminal, telephone, computer, or magnetic tape, for the
purpose of ordering, instructing, or authorizing a financial
institution to debit or credit an account. The term includes
Automated Clearing House transfers, Fedwire transfers, and
transfers made at automatic teller machines and point-of-sale
terminals. For purposes of compliance with 31 U.S.C. 3332
and implementing regulations at 31 CFR part 208, the term
“electronic funds transfer” includes a Governmentwide com-
mercial purchase card transaction.

“End product” means supplies delivered under aline item
of a Government contract, except for use in Part 25 and the
associated clauses at 52.225-1, 52.225-3, and 52.225-5, see
the definitions in 25.003, 52.225-1(a), 52.225-3(a), and
52.225-5(a).

“Energy-efficient product” meansaproduct that—
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(1) Meets Department of Energy and Environmental
Protection Agency criteria for use of the Energy Star trade-
mark label; or

(2) Isin the upper 25 percent of efficiency for all simi-
lar products as designated by the Department of Energy's Fed-
eral Energy Management Program.

“Energy-efficient standby power devices’ means products
that use—

(1) External standby power devices, or that contain an
internal standby power function; and

(2) No morethan one watt of electricity in their standby
power consuming mode or meet recommended low standby
levels as designated by the Department of Energy Federal
Energy Management Program.

“Energy-savings performance contract” means a contract
that requiresthe contractor to—

(2) Perform servicesfor the design, acquisition, financ-
ing, installation, testing, operation, and where appropriate,
maintenance and repair, of an identified energy conservation
measure or seriesof measuresat oneor morelocations;

(2) Incur the costs of implementing the energy savings
measures, including at least the cost (if any) incurred in mak-
ing energy audits, acquiring and installing equipment, and
training personnel in exchange for a predetermined share of
the value of the energy savings directly resulting from imple-
mentation of such measures during the term of the contract;
and

(3) Guarantee future energy and cost savings to the
Government.

“Environmentally preferable” means products or services
that have a lesser or reduced effect on human health and the
environment when compared with competing products or ser-
vicesthat servethe same purpose. Thiscomparison may con-
sider raw materials acquisition, production, manufacturing,
packaging, distribution, reuse, operation, maintenance, or dis-
posal of the product or service.

“Executive agency” means an executive department, a
military department, or any independent establishment within
the meaning of 5 U.S.C. 101, 102, and 104(1), respectively,
and any wholly owned Government corporation within the
meaning of 31 U.S.C. 9101.

“Facilitiescapital cost of money” means* cost of money as
an element of the cost of facilities capital” as used at 48 CFR
9904.414—Cost Accounting Standard—Cost of Money asan
Element of the Cost of Facilities Capital.

“Facsimile” means electronic equipment that communi-
cates and reproduces both printed and handwritten material.
If used in conjunction with a reference to a document; e.g.,
facsimile bid, the terms refers to a document (in the example
given, abid) that has been transmitted to and received by the
Government viafacsimile.

“Federal Acquisition Computer Network (FACNET)
Architecture” is a Government system that provides user
access, employs nationally and internationally recognized
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data formats, and allows the electronic data interchange of
acquisition information between the private sector and the
Federal Government.

“Federal agency” means any executive agency or any
independent establishment inthelegislativeor judicial branch
of the Government (except the Senate, the House of Repre-
sentatives, the Architect of the Capitol, and any activities
under the Architect’sdirection).

“Federally Funded Research and Development Centers
(FFRDC's)" meansactivitiesthat are sponsored under abroad
charter by a Government agency (or agencies) for the purpose
of performing, analyzing, integrating, supporting, and/or
managing basic or applied research and/or development, and
that receive 70 percent or more of their financial support from
the Government; and—

(1) A long-termrelationshipis contempl ated;

(2) Most or al of the facilities are owned or funded by
the Government; and

(3) The FFRDC has accessto Government and supplier
data, employees, and facilities beyond that common in a nor-
mal contractual relationship.

“Final indirect cost rate” meanstheindirect cost rate estab-
lished and agreed upon by the Government and the contractor
as not subject to change. It is usually established after the
close of the contractor’s fiscal year (unless the parties decide
upon a different period) to which it applies. For cost-reim-
bursement research and development contracts with educa-
tional ingtitutions, it may be predetermined; that is,
established for afuture period on the basis of cost experience
with similar contracts, together with supporting data.

“First article” means a preproduction model, initial pro-
duction sample, test sample, first lot, pilot lot, or pilot models.

“First articletesting” meanstesting and evaluating the first
article for conformance with specified contract requirements
beforeorintheinitia stageof production.

“F.0.b.” meansfreeon board. Thistermisusedinconjunc-
tionwith aphysical point to determine—

(1) The responsibility and basis for payment of freight
charges; and

(2) Unless otherwise agreed, the point where title for
goods passesto the buyer or consignee.

“F.o.b. destination” means free on board at destination;
i.e., the seller or consignor delivers the goods on seller’s or
consignor’s conveyance at destination. Unless the contract
provides otherwise, the seller or consignor is responsible for
the cost of shipping and risk of loss. For use in the clause at
52.247-34, seethe definition at 52.247-34(a).

“F.o0.b. origin” meansfree on board at origin; i.e., the seller
or consignor places the goods on the conveyance. Unlessthe
contract provides otherwise, the buyer or consigneeisrespon-
sible for the cost of shipping and risk of loss. For use in the
clauseat 52.247-29, seethe definition at 52.247-29(a).

“F.o.b.”... (For other typesof F.o.b., see47.303).
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“Forward pricing rate agreement” means a written
agreement negotiated between a contractor and the
Government to make certain rates avail able during a specified
period for use in pricing contracts or modifications. These
rates represent reasonable projections of specific costs that
are not easily estimated for, identified with, or generated by a
specific contract, contract end item, or task. These
projections may include ratesfor such things aslabor, indirect
costs, material obsolescence and usage, spare parts
provisioning, and material handling.

“Forward pricing rate recommendation” means a rate set
unilaterally by the administrative contracting officer for use
by the Government in negotiations or other contract actions
when forward pricing rate agreement negotiations have not
been completed or when the contractor will not agree to a
forward pricing rate agreement.

“Freight” means supplies, goods, and transportable
property.

“Full and open competition,” when used with respect to a
contract action, means that all responsible sources are per-
mitted to compete.

“General and administrative (G&A) expense” means any
management, financial, and other expense which is incurred
by or alocated to a business unit and which is for the genera
management and administration of the business unit as a
whole. G&A expense does not include those management
expenses whose beneficial or causal relationship to cost
objectives can be more directly measured by a base other
than a cost input base representing the total activity of abusi-
ness unit during a cost accounting period.

“Governmentwide acquisition contract (GWAC)” means
a task-order or delivery-order contract for information tech-
nology established by one agency for Governmentwide use
that is operated—

(1) By an executive agent designated by the Office of
Management and Budget pursuant to section 5112(e) of the
Clinger-Cohen Act, 40 U.S.C. 1412(e); or

(2) Under adelegation of procurement authority issued
by the General Services Administration (GSA) prior to
August 7, 1996, under authority granted GSA by the Brooks
Act, 40 U.S.C. 759 (repealed by Pub. L. 104-106).

The Economy Act does not apply to orders under a Govern-
mentwide acquisition contract.

“Governmentwide point of entry (GPE)” meansthe single
point where Government business opportunities greater than
$25,000, including synopses of proposed contract actions,
solicitations, and associated information, can be accessed
electronically by the public. The GPE is located at http://
www.fedbizopps.gov.

“Head of the agency” (see “agency head”).

“Head of the contracting activity” means the official who
has overal responsibility for managing the contracting
activity.

“Historically black college or university” means an insti-
tution determined by the Secretary of Education to meet the
requirements of 34 CFR 608.2. For the Department of
Defense, the National Aeronautics and Space Administra-
tion, and the Coast Guard, the term also includes any non-
profit research institution that was an integral part of such a
college or university before November 14, 1986.

“HUBZone" means a historically underutilized business
zonethat is an arealocated within one or more qualified cen-
sus tracts, qualified nonmetropolitan counties, or lands
within the external boundaries of an Indian reservation.

“HUBZone small business concern” means a small busi-
ness concern that appears on the List of Qualified HUBZone
Small Business Concerns maintained by the Small Business
Administration.

“Humanitarian or peacekeeping operation” means a mili-
tary operation in support of the provision of humanitarian or
foreign disaster assistance or in support of a peacekeeping
operation under chapter VI or VII of the Charter of the
United Nations. The term does not include routine training,
force rotation, or stationing (10 U.S.C. 2302(8) and 41
U.S.C. 259(d)).

“Inwriting,” “writing,” or “written” means any worded or
numbered expression that can be read, reproduced, and later
communicated, and includes electronically transmitted and
stored information.

“Indirect cost” means any cost not directly identified with
asingle, final cost objective, but identified with two or more
final cost objectives or an intermediate cost objective.

“Indirect cost rate€’” means the percentage or dollar factor
that expresses the ratio of indirect expense incurred in a
given period to direct labor cost, manufacturing cost, or
another appropriate base for the same period (see also “final
indirect cost rate”).

“Ineligible” means excluded from Government contract-
ing (and subcontracting, if appropriate) pursuant to statutory,
Executive order, or regulatory authority other than this regu-
lation (48 CFR Chapter 1) and its implementing and supple-
menting regulations; for example, pursuant to the Davis-
Bacon Act and its related statutes and implementing regula
tions, the Service Contract Act, the Equal Employment
Opportunity Acts and Executive orders, the Walsh-Healey
Public Contracts Act, the Buy American Act, or the Environ-
mental Protection Acts and Executive orders.

“Information other than cost or pricing data’” means any
type of information that is not required to be certified in
accordance with 15.406-2 and is necessary to determine
price reasonableness or cost realism. For example, such
information may include pricing, sales, or cost information,
and includes cost or pricing data for which certification is
determined inapplicable after submission.

“Information technology” means any equipment, or inter-
connected system(s) or subsystem(s) of equipment, that is
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used in the automatic acquisition, storage, manipulation,
management, movement, control, display, switching, inter-
change, transmission, or reception of data or information by
the agency.

(1) For purposes of this definition, equipment is used
by an agency if the equipment is used by the agency directly
or is used by a contractor under a contract with the agency
that requires—

(i) Itsuse; or

(i) To a significant extent, its use in the perfor-
mance of a service or the furnishing of a product.

(2) The term “information technology” includes com-
puters, ancillary equipment, software, firmware and similar
procedures, services (including support services), and related
resources.

(3) The term “information technology” does not
include any equipment that—

(i) Is acquired by a contractor incidental to a
contract; or

(i) Contains imbedded information technology that
is used as an integral part of the product, but the principal
function of which is not the acquisition, storage, manipula-
tion, management, movement, control, display, switching,
interchange, transmission, or reception of data or informa-
tion. For example, HVAC (heating, ventilation, and air con-
ditioning) equipment, such as thermostats or temperature
control devices, and medical equipment where information
technology is integral to its operation, are not information
technology.

“Inherently governmental function” means, as a matter of
policy, a function that is so intimately related to the public
interest as to mandate performance by Government
employees. This definition is a policy determination, not a
legal determination. An inherently governmental function
includes activities that require either the exercise of
discretion in applying Government authority, or the making
of value judgments in making decisions for the Government.
Governmental functions normally fall into two categories:
the act of governing, i.e, the discretionary exercise of
Government authority, and monetary transactions and
entitlements.

(1) An inherently governmental function involves,
among other things, the interpretation and execution of the
laws of the United States so as to—

() Bind the United States to take or not to take
some action by contract, policy, regulation, authorization,
order, or otherwise;

(ii) Determine, protect, and advance United States
economic, political, territorial, property, or other interests by
military or diplomatic action, civil or crimina judicia pro-
ceedings, contract management, or otherwise;

(iii) Significantly affect the life, liberty, or property
of private persons;
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(iv) Commission, appoint, direct, or control officers
or employees of the United States; or

(v) Exert ultimate control over the acquisition, use,
or disposition of the property, real or personal, tangible or
intangible, of the United States, including the collection,
control, or disbursement of Federal funds.

(2) Inherently governmental functions do not normally
include gathering information for or providing advice, opin-
ions, recommendations, or ideas to Government officias.
They also do not include functions that are primarily minis-
terial and internal in nature, such as building security, mail
operations, operation of cafeterias, housekeeping, facilities
operations and maintenance, warehouse operations, motor
vehicle fleet management operations, or other routine elec-
trical or mechanical services. The list of commercia activi-
ties included in the attachment to Office of Management and
Budget (OMB) Circular No. A-76 is an authoritative, nonex-
clusive list of functions that are not inherently governmental
functions.

“Inspection” means examining and testing supplies or
services (including, when appropriate, raw materials, com-
ponents, and intermediate assemblies) to determine whether
they conform to contract requirements.

“Insurance” means a contract that provides that for astip-
ulated consideration, one party undertakes to indemnify
another against loss, damage, or liability arising from an
unknown or contingent event.

“Invoice” means a contractor’s bill or written request for
payment under the contract for supplies delivered or services
performed (see aso “proper invoice”).

“Irrevocable |etter of credit” means awritten commitment
by a federally insured financial institution to pay al or part
of a stated amount of money, until the expiration date of the
letter, upon the Government’s (the beneficiary) presentation
of awritten demand for payment. Neither the financial insti-
tution nor the offeror/contractor can revoke or condition the
letter of credit.

“Labor surplus aread’” means a geographical areaidentified
by the Department of Labor in accordance with 20 CFR part
654, subpart A, as an area of concentrated unemployment or
underemployment or an area of labor surplus.

“Labor surplus area concern” means a concern that
together with its first-tier subcontractors will perform sub-
stantially in labor surplus areas. Performance is substan-
tially in labor surplus areas if the costs incurred under the
contract on account of manufacturing, production, or perfor-
mance of appropriate services in labor surplus areas exceed
50 percent of the contract price.

“Latent defect” means a defect that exists at the time of
acceptance but cannot be discovered by a reasonabl e inspec-
tion.

“List of Parties Excluded from Federal Procurement and
Nonprocurement Programs’ means a list compiled, main-
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tained, and distributed by the Genera Services Administra-
tion containing the names and other information about
parties debarred, suspended, or voluntarily excluded under
the Nonprocurement Common Rule or the Federal Acquisi-
tion Regulation, parties who have been proposed for debar-
ment under the Federal Acquisition Regulation, and parties
determined to be ineligible.

“Magjor system” means that combination of elements that
will function together to produce the capabilities required to
fulfill amission need. The elements may include hardware,
equipment, software, or any combination thereof, but
exclude construction or other improvementsto real property.
A system isamajor system if—

(1) The Department of Defense is responsible for the
system and the total expenditures for research, development,
test, and evaluation for the system are estimated to be more
than $115,000,000 (based on fiscal year 1990 constant dol-
lars) or the eventual total expenditure for the acquisition
exceeds $540,000,000 (based on fiscal year 1990 constant
dollars);

(2) A civilian agency isresponsible for the system and
total expenditures for the system are estimated to exceed
$750,000 (based on fiscal year 1980 constant dollars) or the
dollar threshold for a “major system” established by the
agency pursuant to Office of Management and Budget Cir-
cular A-109, entitled “Maor System Acquisitions,” which-
ever is greater; or

(3) The system is designated a “major system” by the
head of the agency responsible for the system (10 U.S.C.
2302 and 41 U.S.C. 403).

“Make-or-buy program” means that part of a contractor’s
written plan for a contract identifying those major items to
be produced or work efforts to be performed in the prime
contractor’s facilities and those to be subcontracted.

“Market research” means collecting and analyzing infor-
mation about capabilities within the market to satisfy agency
needs.

“Master solicitation” means a document containing spe-
cia clauses and provisions that have been identified as
essential for the acquisition of a specific type of supply or
service that is acquired repetitively.

“May” denotes the permissive. However, the words “no
person may ..." mean that no person is required, authorized,
or permitted to do the act described.

“Micro-purchase” means an acquisition of supplies or
services using simplified acquisition procedures, the aggre-
gate amount of which does not exceed the micro-purchase
threshold.

“Micro-purchase threshold” means $2,500, except it
means—

(1) $2,000 for construction subject to the Davis Bacon
Act; and

(2) $7,500 for acquisitions of supplies or services that,
as determined by the head of the agency, are to be used to
facilitate defense against or recovery from terrorism (defined
at Public Law 107-296, Sec. 2) or nuclear, biological, chemi-
cal, or radiological attack, as described in 13.201(g)(1)(i),
except for construction subject to the Davis Bacon Act (Pub.
L. 107-296, Sec. 854). The threshold is $15,000 for acquisi-
tions by or for the Department of Defense as described in
13.201(g)(1)(ii) (Pub. L. 107-107, Sec. 836(a)(1)(A)).

“Minority Institution” means an institution of higher edu-
cation meeting the requirements of Section 1046(3) of the
Higher Education Act of 1965 (20 U.S.C. 1067k), including
aHispanic-serving institution of higher education, as defined
in Section 316(b)(1) of the Act (20 U.S.C. 11014).

“Multi-agency contract (MAC)” means a task-order or
delivery-order contract established by one agency for use by
Government agencies to obtain supplies and services, con-
sistent with the Economy Act (see 17.500(b)). Multi-agency
contracts include contracts for information technology estab-
lished pursuant to section 5124(a)(2) of the Clinger-Cohen
Act, 40 U.S.C. 1424(a)(2).

“Must” (see“shall”).

“National defense” means any activity related to pro-
grams for military or atomic energy production or construc-
tion, military assistance to any foreign nation, stockpiling, or
space.

“Neutral person” means an impartial third party, who
serves as a mediator, fact finder, or arbitrator, or otherwise
functions to assist the parties to resolve the issues in contro-
versy. A neutral person may be a permanent or temporary
officer or employee of the Federal Government or any other
individual who is acceptable to the parties. A neutral person
must have no official, financial, or personal conflict of inter-
est with respect to the issuesin controversy, unless the inter-
est is fully disclosed in writing to all parties and all parties
agree that the neutral person may serve (5 U.S.C. 583).

“Nondevel opmental item” means—

(1) Any previously developed item of supply used
exclusively for governmental purposes by a Federal agency,
a State or local government, or a foreign government with
which the United States has a mutual defense cooperation
agreement;

(2) Any item described in paragraph (1) of this defini-
tion that requires only minor modification or modifications
of a type customarily available in the commercia market-
place in order to meet the requirements of the procuring
department or agency; or

(3) Any item of supply being produced that does not
meet the requirements of paragraphs (1) or (2) solely
because the item is not yet in use.

“Novation agreement” means alegal instrument—

(1) Executed by the—

(i) Contractor (transferor);
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(i) Successor ininterest (transferee); and
(iif) Government; and
(2) By which, among other things, the transferor guar-
antees performance of the contract, the transferee assumes
all obligations under the contract, and the Government rec-
oghizes the transfer of the contract and related assets.

“Offer” means a response to a solicitation that, if
accepted, would bind the offeror to perform the resultant
contract. Responses to invitations for bids (sealed bidding)
are offers called “bids’ or “sealed bids’; responses to
requests for proposals (negotiation) are offers caled “pro-
posals’; however, responses to requests for quotations (Sm-
plified acquisition) are “quotations,” not offers. For
unsolicited proposals, see Subpart 15.6.

“Offeror” means offeror or bidder.

“Option” means a unilateral right in a contract by which,
for a specified time, the Government may elect to purchase
additional supplies or services called for by the contract, or
may elect to extend the term of the contract.

“Organizational conflict of interest” means that because
of other activities or relationships with other persons, a per-
son is unable or potentially unable to render impartial assis-
tance or advice to the Government, or the person’'s
objectivity in performing the contract work is or might be
otherwise impaired, or a person has an unfair competitive
advantage.

“Outlying areas’ means—

(1) Commonwealths. (i) Puerto Rico.
(if) The Northern Mariana Islands;
(2) Territories. (i) American Samoa.
(if) Guam.
(iii) U.S. Virgin Islands; and
(3) Minor outlying islands. (i) Baker 1sland.
(if) Howland Island.
(iii) Jarvis Island.
(iv) Johnston Atoll.
(v) Kingman Reef.
(vi) Midway Idands.
(vii) Navassalsland.
(viii) PalmyraAtall.
(ix) Wake Atoll.

“Overtime” means time worked by a contractor’'s
employee in excess of the employee’s normal workweek.

“Overtime premium” means the difference between the
contractor’s regular rate of pay to an employee for the shift
involved and the higher rate paid for overtime. It does not
include shift premium, i.e., the difference between the con-
tractor's regular rate of pay to an employee and the higher
rate paid for extra-pay-shift work.

“Ozone-depleting substance” means any substance the
Environmental Protection Agency designatesin 40 CFR part
82 as—
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() Class|, including, but not limited to, chlorofluoro-
carbons, halons, carbon tetrachloride, and methyl chloro-
form; or

(2) Class Il, including, but not limited to, hydrochlo-
rofluorocarbons.

“Partial termination” means the termination of a part, but
not all, of thework that has not been completed and accepted
under a contract.

“Performance-based contracting” means structuring all
aspects of an acquisition around the purpose of the work to
be performed with the contract requirements set forth in
clear, specific, and objective terms with measurable out-
comes as opposed to either the manner by which the work is
to be performed or broad and imprecise statements of work.

“Personal services contract” means a contract that, by its
express terms or as administered, makes the contractor per-
sonnel appear to be, in effect, Government employees (see
37.104).

“Pollution prevention” means any practice that—

(1)(i) Reduces the amount of any hazardous substance,
pollutant, or contaminant entering any waste stream or other-
wise released into the environment (including fugitive emis-
sions) prior to recycling, treatment, or disposal; and

(ii) Reduces the hazards to public health and the
environment associated with the release of such substances,
pollutants, and contaminants,

(2) Reduces or eliminates the creation of pollutants
through increased efficiency in the use of raw materials,
energy, water, or other resources; or

(3) Protects natural resources by conservation.

“Power of attorney” means the authority given one person
or corporation to act for and obligate another, as specified in
the instrument creating the power; in corporate suretyship,
an instrument under seal that appoints an attorney-in-fact to
act in behalf of a surety company in signing bonds (see also
“attorney-in-fact” at 28.001).

“Preaward survey” means an evaluation of a prospective
contractor’s capability to perform a proposed contract.

“Preponderance of the evidence” means proof by infor-
mation that, compared with that opposing it, leads to the con-
clusion that the fact at issue is more probably true than not.

“Pricing” means the process of establishing a reasonable
amount or amounts to be paid for supplies or services.

“Procurement” (see“acquisition™).

“Procuring activity” means a component of an executive
agency having a significant acquisition function and desig-
nated as such by the head of the agency. Unless agency reg-
ulations specify otherwise, the term “procuring activity” is
synonymous with “contracting activity.”

“Projected average loss’ means the estimated long-term
average loss per period for periods of comparable exposure
torisk of loss.
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“Proper invoice” means an invoice that meets the mini-
mum standards specified in 32.905(b).

“Purchase order,” when issued by the Government, means
an offer by the Government to buy supplies or services,
including construction and research and development, upon
specified terms and conditions, using simplified acquisition
procedures.

“Qualification requirement” means a Government
requirement for testing or other quality assurance demonstra-
tion that must be completed before award of a contract.

“Qualified products list (QPL)” means a list of products
that have been examined, tested, and have satisfied all appli-
cable qualification requirements.

“Receiving report” means written evidence that indicates
Government acceptance of supplies delivered or services
performed (see Subpart 46.6). Receiving reports must meet
the reguirements of 32.905(c).

“Recovered materia” means waste materials and by-
products recovered or diverted from solid waste, but theterm
does not include those materials and by-products generated
from, and commonly reused within, an original manufactur-
ing process. For use in Subpart 11.3 for paper and paper
products, see the definition at 11.301.

“Registered in the CCR database” means that—

(1) The contractor has entered all mandatory informa-
tion, including the DUNS number or the DUNS+4 number,
into the CCR database; and

(2) The Government has validated mandatory data
fields and has marked the record “Active’.

“Renewable energy” means energy produced by solar,
wind, geothermal, and biomass power.

“Renewable energy technology” means—

(1) Technologies that use renewable energy to provide
light, heat, cooling, or mechanical or electrical energy for
usein facilities or other activities; or

(2) The use of integrated whole-building designs that
rely upon renewable energy resources, including passive
solar design.

“Residual value’” means the proceeds, less remova and
disposal costs, if any, realized upon disposition of atangible
capital asset. It usually is measured by the net proceeds from
the sale or other disposition of the asset, or its fair value if
the asset is traded in on another asset. The estimated resid-
ual value isa current forecast of the residual value.

“Responsible audit agency” means the agency that is
responsible for performing all required contract audit ser-
vices at abusiness unit.

“Responsible prospective contractor” means a contractor
that meets the standards in 9.104.

“Segment” means one of two or more divisions, product
departments, plants, or other subdivisions of an organization
reporting directly to a home office, usually identified with

responsibility for profit and/or producing a product or ser-
vice. Theterm includes—

(1) Government-owned contractor-operated (GOCO)
facilities; and

(2) Joint ventures and subsidiaries (domestic and for-
eign) in which the organization has—

(i) A majority ownership; or

(i) Less than a majority ownership, but over which
it exercises control.

“Self-insurance” means the assumption or retention of the
risk of loss by the contractor, whether voluntarily or involun-
tarily. Self-insurance includes the deductible portion of pur-
chased insurance.

“Senior procurement executive’ means the individual
appointed pursuant to section 16(3) of the Office of Federal
Procurement Policy Act (41 U.S.C. 414(3)) who is responsi-
ble for management direction of the acquisition system of
the executive agency, including implementation of the
unique acquisition policies, regulations, and standards of the
executive agency.

“Service-disabled veteran-owned small business con-
cern”—

(1) Means a small business concern—

(i) Not less than 51 percent of which is owned by
one or more service-disabled veterans or, in the case of any
publicly owned business, not less than 51 percent of the
stock of which is owned by one or more service-disabled
veterans; and

(ii) The management and daily business operations
of which are controlled by one or more service-disabled vet-
erans or, in the case of a veteran with permanent and severe
disability, the spouse or permanent caregiver of such veteran.

(2) Service-disabled veteran means a veteran, as
defined in 38 U.S.C. 101(2), with adisability that is service-
connected, as defined in 38 U.S.C. 101(16).

“Shall” means the imperative.

“Shipment” means freight transported or to be trans-
ported.

“Shop drawings’ means drawings submitted by the con-
struction contractor or a subcontractor at any tier or required
under a construction contract, showing in detail either or
both of the following:

(1) The proposed fabrication and assembly of struc-
tural elements.

(2) The instalation (i.e.,, form, fit, and attachment
details) of materials or equipment.

“Should” means an expected course of action or policy
that is to be followed unless inappropriate for a particular
circumstance.

“Signature” or “signed” means the discrete, verifiable
symbol of an individual that, when affixed to a writing with
the knowledge and consent of the individual, indicates a
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present intention to authenticate the writing. This includes
electronic symbols.

“Simplified acquisition procedures’ means the methods
prescribed in Part 13 for making purchases of supplies or
services.

“Simplified acquisition threshold”
except that—

(2) In the case of any contract to be awarded and per-
formed, or purchase to be made outside the United States in
support of a contingency operation or a humanitarian or
peacekeeping operation, the term means $200,000; or

(2) For acquisitions of supplies or services that, as
determined by the head of the agency are to be used to facili-
tate defense against or recovery from terrorism (defined at
Public Law 107-296, Sec. 2) or nuclear, biological, chemi-
cal, or radiological attack—

(i) For any agency, in support of a humanitarian or
peacekeeping or a contingency operation if initiated by a
solicitation issued from January 24, 2003, to November 24,
2003 (Pub. L. 107-296, Sec. 853(a)), the term means—

(A) $200,000 for any contract to be awarded and
performed, or purchase to be made, inside the United States;
and

means $100,000,

(B) $300,000 for any contract to be awarded and
performed, or purchase to be made, outside the United
States.

(i) By or for the Department of Defense in support
of a contingency operation if award is made and funds are
obligated on or before September 30, 2003 (Pub. L. 107-107,
Sec. 836(a)(1)(B)), the term means—

(A) $250,000 for any contract to be awarded and
performed, or purchase to be made, inside the United States;
and

(B) $500,000 for any contract to be awarded and
performed, or purchase to be made, outside the United
States.

“Single, Governmentwide point of entry,” means the one
point of entry to be designated by the Administrator of OFPP
that will allow the private sector to electronically access pro-
curement opportunities Governmentwide.

“Small business subcontractor” means a concern, includ-
ing affiliates, that for subcontracts valued at—

(1) $10,000 or less, does not have more than 500
employees; and

(2) More than $10,000, does not have employees or
average annual receipts exceeding the size standard in 13
CFR part 121 (see 19.102) for the product or service it is
providing on the subcontract.

“Small disadvantaged business concern” (except for
52.212-3(c)(2) and 52.219-1(b)(2) for general statistical pur-
poses and 52.212-3(c)(7)(ii), 52.219-22(b)(2), and 52.219-
23(a) for joint ventures under the price evaluation adjust-
ment for small disadvantaged business concerns), means an
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offeror that represents, as part of its offer, that it is a small
business under the size standard applicable to the acquisi-
tion; and either—

(1) It has received certification as a small disadvan-
taged business concern consistent with 13 CFR part 124,
subpart B; and

(i) No material change in disadvantaged ownership
and control has occurred since its certification;

(if) Where the concern is owned by one or more dis-
advantaged individuals, the net worth of each individual
upon whom the certification is based does not exceed
$750,000 after taking into account the applicable exclusions
set forth at 13 CFR 124.104(c)(2); and

(i) Itisidentified, on the date of its representation,
as a certified small disadvantaged business concern in the
data base maintained by the Small Business Administration
(PRO-Net); or

(2) For a prime contractor, it has submitted a com-
pleted application to the Small Business Administration or a
private certifier to be certified as a small disadvantaged busi-
ness concern in accordance with 13 CFR part 124, subpart B,
and a decision on that application is pending, and that no
material change in disadvantaged ownership and control has
occurred since it submitted its application. In this case, a
contractor must receive certification as a small disadvan-
taged business by the Small Business Administration prior to
contract award.

“Sole source acquisition” means a contract for the pur-
chase of supplies or services that is entered into or proposed
to be entered into by an agency after soliciting and negotiat-
ing with only one source.

“Solicitation” means any request to submit offers or quo-
tations to the Government. Solicitations under sealed bid
procedures are called “invitations for bids.” Solicitations
under negotiated procedures are called “requests for propos-
als” Solicitations under simplified acquisition procedures
may require submission of either a quotation or an offer.

“Solicitation provision or provision” means a term or
condition used only in solicitations and applying only before
contract award.

“Source selection information” means any of the follow-
ing information that is prepared for use by an agency for the
purpose of evaluating a bid or proposal to enter into an
agency procurement contract, if that information has not
been previously made available to the public or disclosed
publicly:

(1) Bid prices submitted in response to an agency invi-
tation for bids, or lists of those bid prices before bid opening.

(2) Proposed costs or prices submitted in response to
an agency solicitation, or lists of those proposed costs or
prices.

(3) Source selection plans.

(4) Technical evaluation plans.
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(5) Technical evaluations of proposals.

(6) Cost or price evaluations of proposals.

(7) Competitive range determinations that identify pro-
posals that have a reasonable chance of being selected for
award of a contract.

(8) Rankings of bids, proposals, or competitors.

(9) Reports and evaluations of source selection panels,
boards, or advisory councils.

(10) Other information marked as “Source Selection
Information—See FAR 2.101 and 3.104” based on a case-
by-case determination by the head of the agency or the con-
tracting officer, that its disclosure would jeopardize the
integrity or successful completion of the Federal agency pro-
curement to which the information relates.

“Special competency” means a special or unique capabil-
ity, including qualitative aspects, developed incidental to the
primary functions of the Federally Funded Research and
Development Centers to meet some special need.

“State and local taxes’ means taxes levied by the States,
the District of Columbia, outlying areas of the United States,
or their political subdivisions.

“Substantial evidence” means information sufficient to
support the reasonable belief that a particular act or omission
has occurred.

“Substantially as follows” or “substantialy the same as,”
when used in the prescription and introductory text of a pro-
vision or clause, means that authorization is granted to pre-
pare and utilize a variation of that provision or clause to
accommodate requirements that are peculiar to an individual
acquisition; provided that the variation includes the salient
features of the FAR provision or clause, and is not inconsis-
tent with the intent, principle, and substance of the FAR pro-
vision or clause or related coverage of the subject matter.

“Supplemental agreement” means a contract modification
that is accomplished by the mutual action of the parties.

“Supplies’ means all property except land or interest in
land. It includes (but is not limited to) public works, build-
ings, and facilities; ships, floating equipment, and vessels of
every character, type, and description, together with parts
and accessories; aircraft and aircraft parts, accessories, and
equipment; machine tools; and the alteration or installation
of any of the foregoing.

“Surety” means an individual or corporation legally liable
for the debt, default, or failure of a principal to satisfy a con-
tractual obligation. The types of sureties referred to are as
follows:

(1) Anindividual surety isone person, as distinguished
from a business entity, who is liable for the entire penal
amount of the bond.

(2) A corporate surety is licensed under various insur-
ance laws and, under its charter, has legal power to act as
surety for others.

(3) A cosurety is one of two or more sureties that are
jointly liable for the penal sum of the bond. A limit of liabil-
ity for each surety may be stated.

“Suspension” means action taken by a suspending official
under 9.407 to disqualify a contractor temporarily from Gov-
ernment contracting and Government-approved subcontract-
ing; a contractor that is disqualified is “ suspended.”

“Task order” means an order for services placed against
an established contract or with Government sources.

“Taxpayer |dentification Number (TIN)” means the num-
ber required by the IRS to be used by the offeror in reporting
income tax and other returns. The TIN may be either a
Sacial Security Number or an Employer | dentification Num-
ber.

“Termination for convenience” means the exercise of the
Government’s right to completely or partially terminate per-
formance of work under a contract when it isin the Govern-
ment’s interest.

“Termination for default” means the exercise of the Gov-
ernment’s right to completely or partialy terminate a con-
tract because of the contractor’s actual or anticipated failure
to perform its contractual obligations.

“Terminated portion of the contract” means the portion of
a contract that the contractor is not to perform following a
partial termination. For construction contracts that have
been completely terminated for convenience, it means the
entire contract, notwithstanding the completion of, and pay-
ment for, individual items of work before termination.

“Unallowable cost” means any cost that, under the provi-
sions of any pertinent law, regulation, or contract, cannot be
included in prices, cost-reimbursements, or settlements
under a Government contract to which it is alocable.

“Unique and innovative concept,” when used relative to
an unsolicited research proposal, means that—

(1) In the opinion and to the knowledge of the Govern-
ment evaluator, the meritorious proposal—

(i) Is the product of original thinking submitted
confidentially by one source;

(ii) Contains new, novel, or changed concepts,
approaches, or methods;

(iii) Was not submitted previously by another; and

(iv) Is not otherwise available within the Federal
Government.

(2) In this context, the term does not mean that the
source has the sole capability of performing the research.

“United States,” when used in a geographic sense, means
the 50 States and the District of Columbia, except asfollows:

(1) For use in Subpart 22.8, see the definition at
22.801.

(2) For use in Subpart 22.10, see the definition at
22.1001.

(3) For use in Subpart 22.13, see the definition at
22.1301.

(FAC 2001-16) 2.1-13



2101

FEDERAL ACQUISITION REGULATION

(4) For usein Part 25, see the definition at 25.003.
(5) For use in Subpart 47.4, see the definition at
47.401.

“Unsolicited proposal” means a written proposal for a
new or innovative idea that is submitted to an agency on the
initiative of the offeror for the purpose of obtaining a con-
tract with the Government, and that is not in response to a
request for proposals, Broad Agency Announcement, Small
Business Innovation Research topic, Small Business Tech-
nology Transfer Research topic, Program Research and
Development Announcement, or any other Government-ini-
tiated solicitation or program.

“Value engineering” means an analysis of the functions of
a program, project, system, product, item of equipment,
building, facility, service, or supply of an executive agency,
performed by qualified agency or contractor personnel,
directed a improving performance, reliability, quality,
safety, and life-cycle costs (Section 36 of the Office of Fed-
eral Procurement Policy Act, 41 U.S.C. 401, et seq.). For use
in the clause at 52.248-2, see the definition at 52.248-2(b).

“Value engineering change proposal (VECP)'—

(1) Means a proposa that—
(i) Reguires a change to the instant contract to
implement; and
(i) Results in reducing the overall projected cost to
the agency without impairing essential functions or charac-
teristics, provided, that it does not involve a change—

(A) In deliverable end item quantities only;

(B) In research and development (R&D) items
or R&D test quantities that are due solély to results of previ-
ous testing under the instant contract; or

(C) To the contract type only.

(2) For usein the clauses at—
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(i) 52.248-2, see the definition at 52.248-2(b); and
(ii) 52.248-3, see the definition at 52.248-3(b).

“Veteran-owned small business concern” means a small
business concern—

(1) Not less than 51 percent of which is owned by one
or more veterans (as defined at 38 U.S.C. 101(2)) or, in the
case of any publicly owned business, not less than 51 percent
of the stock of which is owned by one or more veterans, and

(2) The management and daily business operations of
which are controlled by one or more veterans.

“Virgin materia” means—

(1) Previously unused raw material, including previ-
ously unused copper, aluminum, lead, zinc, iron, other metal
or metal ore; or

(2) Any undeveloped resource that is, or with new
technology will become, a source of raw materials.

“Warranty” means a promise or affirmation given by a
contractor to the Government regarding the nature, useful-
ness, or condition of the supplies or performance of services
furnished under the contract.

“Waste reduction” means preventing or decreasing the
amount of waste being generated through waste prevention,
recycling, or purchasing recycled and environmentally pref-
erable products.

“Women-owned small business concern” means a small
business concern—

(1) That is at least 51 percent owned by one or more
women; or, in the case of any publicly owned business, at
least 51 percent of the stock of which is owned by one or
more women; and

(2) Whose management and daily business operations
are controlled by one or more women.

“Writing” or “written” (see“in writing”).
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4.203

Subpart 4.2—Contract Distribution

4.201 Procedures.

Contracting officers shall distribute copies of contracts or
modifications within 10 working days after execution by all
parties. As a minimum, the contracting officer shall—

(a) Distribute simultaneously one signed copy or repro-
duction of the signed contract to the contractor and the pay-
ing office;

(b) When a contract is assigned to another office for con-
tract administration (see Subpart 42.2), provide to that
office—

(1) One copy or reproduction of the signed contract
and of each modification; and

(2) A copy of the contract distribution list, showing
those offices that should receive copies of modifications, and
any changesto thelist asthey occur;

(c) Distribute one copy to each accounting and finance
office (funding office) whose funds are cited in the contract;

(d) When the contract is not assigned for administration
but contains a Cost Accounting Standards clause, provide
one copy of the contract to the cognizant administrative con-
tracting officer and mark the copy “For Cost Accounting
Sandards Administration Only” (see 30.601(b));

(e) Provide one copy of each contract or modification that
requires audit service to the appropriate field audit office
listed in the “Directory of Federal Contract Audit Offices’
(copies of this directory can be ordered from the—

U.S. Government Printing Office
Superintendent of Document
Washington, DC 20402

referencing stock numbers 008-007-03189-9 and 008-007-
03190-2 for Volumes | and 11, respectively); and

(f) Provide copies of contracts and modifications to those
organizations required to perform contract administration
support functions (e.g., when manufacturing is performed at
multiple sites, the contract administration office cognizant of
each location).

4.202 Agency distribution requirements.

Agencies shall limit additional distribution requirements
to the minimum necessary for proper performance of essen-
tial functions. When contracts are assigned for administra-
tion to a contract administration office located in an agency
different from that of the contracting office (see Part 42), the
two agencies shall agree on any necessary distribution in
addition to that prescribed in 4.201.

4.203 Taxpayer identification infor mation.

(a) If the contractor has furnished a Taxpayer Identifica-
tion Number (TIN) when completing the solicitation provi-
sion at 52.204-3, Taxpayer Identification, or paragraph (b) of
the solicitation provision at 52.212-3, Offeror Representa
tions and Certifications—Commercia Items, the contracting
officer shall, unless otherwise provided in agency proce-
dures, attach a copy of the completed solicitation provision
as the last page of the copy of the contract sent to the pay-
ment office.

(b) If the TIN or type of organization is derived from a
source other than the provision at 52.204-3 or 52.212-3(h),
the contracting officer shall annotate the last page of the con-
tract or order forwarded to the payment office to state the
contractor’s TIN and type of organization, unless this infor-
mation is otherwise provided to the payment office in accor-
dance with agency procedures.

(c) If the contractor providesits TIN or type of organiza-
tion to the contracting officer after award, the contracting
officer shall forward the information to the payment office
within 7 days of itsreceipt.

(d) Federal Supply Schedule contracts. Each contracting
officer that places an order under a Federal Supply Schedule
contract (see Subpart 8.4) shall provide the TIN and type of
organization information to the payment office in accordance
with paragraph (b) of this section.

(e) Basic ordering agreements and indefinite-delivery
contracts (other than Federal Supply Schedule contracts).

(1) Each contracting officer that issues a basic ordering
agreement or indefinite-delivery contract (other than a Fed-
eral Supply Schedule contract) shall provide to contracting
officers placing orders under the agreement or contract (if
the contractor is not required to provide this information to a
central contractor registration database)—

(i) A copy of the agreement or contract with a copy
of the completed solicitation provision at 52.204-3 or
52.212-3(b) as the last page of the agreement or contract; or

(ii) The contractor’s TIN and type of organization
information.

(2) Each contracting officer that places an order under
a basic ordering agreement or indefinite-delivery contract
(other than a Federal Supply Schedule contract) shall pro-
vide the TIN and type of organization information to the
payment office in accordance with paragraph (a) or (b) of
this section.

4.2-1
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SUBPART 4.6—CONTRACT REPORTING

4.602

Subpart 4.6—Contract Reporting

4.600 Scope of subpart.

This subpart prescribes uniform reporting requirements
for the Federal Procurement Data System (FPDS).

4.601 Record requirements.

(a) Each executive agency shall establish and maintain for
aperiod of 5 years a computer file, by fiscal year, containing
unclassified records of all procurements exceeding $25,000.

(b) With respect to each procurement carried out using
competitive procedures, agencies shall be able to access
from the computer file, as a minimum, the following infor-
mation:

(1) The date of contract award.

(2) Information identifying the source to whom the
contract was awarded.

(3) The property or services obtained by the Govern-
ment under the procurement.

(4) Thetotal cost of the procurement.

(5) Those procurements which result in the submission
of asingle bid or proposal so that they can be separately cat-
egorized and designated noncompetitive procurements using
competitive procedures.

(¢) In addition to paragraph (b) of this section with
respect to each procurement carried out using procedures
other than competitive procedures, agencies shall be able to
access from the computer file—

(1) The reason under Subpart 6.3 for the use of such
procedures; and

(2) The identity of the organization or activity which
conducted the procurement.

(d) In addition to the information described in paragraphs
(b) and (c) of this section, for procurements in excess of
$25,000, agencies shall be able to access information on the
following from the computer file:

(1) Awards to small disadvantaged businesses using
either set-asides or full and open competition.

(2) Awards to business concerns owned and controlled
by women.

(3) The number of offers received in response to a
solicitation.

(4) Task or delivery order contracts.

(5) Contracts for the acquisition of commercial items.

(e) In addition to the information described in paragraphs
(b), (c), and (d) of this section, agencies must be able to
access information from the computer file to identify bun-
dled contracts with a total contract value, including all
options, exceeding $5,000,000.

(f) Agencies must transmit this information to the Federal
Procurement Data System in accordance with its procedures.

4.602 Federal Procurement Data System.

(a) The FPDS provides a comprehensive mechanism for
assembling, organizing, and presenting contract placement
data for the Federal Government. Federal agencies report
data to the Federal Procurement Data Center (FPDC), which
collects, processes, and disseminates officia statistical data
on Federa contracting. The data provide—

(1) A basis for recurring and specia reports to the
President, the Congress, the General Accounting Office,
Federal executive agencies, and the general public;

(2) A means of measuring and assessing the impact of
Federal contracting on the Nation’s economy and the extent
to which small, veteran-owned small, service-disabled vet-
eran-owned small, HUBZone small, small disadvantaged,
and women-owned small business concerns are sharing in
Federd contracts; and

(3) Datafor other policy and management control pur-
poses.
(b) The FPDS Reporting Manual provides a complete list
of reporting and nonreporting agencies and organizations.
This manual (available at no charge from the—

General Services Administration
Federal Procurement Data Center
7th & D Streets, SW

Room 5652

Washington, DC 20407
Telephone (202) 401-1529

FAX (202) 401-1546)

provides the necessary instruction to the data collection point
in each agency as to what data are required and how often to
provide the data.

(c) Data collection points in each agency report data on
SF 279, Federal Procurement Data System (FPDS)— Indi-
vidual Contract Action Report, and SF 281, Federal Procure-
ment Data System (FPDS)—Summary Contract Action
Report ($25,000 or Less), or computer-generated equivalent.
Although the SF 279 and SF 281 are not mandatory for use
by the agencies, they do provide the mandatory format for
submitting data to the FPDS.

(d) The contracting officer must report a Contractor
Identification Number for each successful offeror. A Data
Universal Numbering System (DUNS) number, which is a
nine-digit number assigned by Dun and Bradstreet
Information Services to an establishment, is the Contractor
Identification Number for Federa contractors. The DUNS
number reported must identify the successful offeror’s name
and address exactly as stated in the offer and resultant
contract. The contracting officer must ask the offeror to
provide its DUNS number by using the provision prescribed
at 4.603(a). If the successful offeror does not provide its
number, the contracting officer must contact the offeror and
obtain the DUNS number.
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() Unique Procurement Instrument Identifier (PIID).
(1) The FPDS requires that each reporting agency
assign a unique identifier for every contract, purchase order,
BOA, Basic Agreement, and BPA reported to FPDS. Such
identifiers shall comply with the contract numbering guide-
lines established by the Joint Financial Management
Improvement Project. The PIID shall consist of alpha char-
actersinthefirst positionsto indicate the agency, followed by
alphanumeric characters identifying bureau, offices, or other
administrative subdivisions. Thelast portion of the PIID shall
be numbered sequentially. The PIID may include other ele-
ments, as appropriate, such as fiscal year. Delivery orders,
task orders, and call numbers must be unique in combination
with the basic reference contract vehicleidentifier. When the
basic reference contract is available for multi-agency use
(GWAC, Federa Supply Schedule contract, etc.), an ordering
agency shall use the same agency identification prefix for its
delivery orders, task orders, and call numbersasit usesfor its
contractua instruments.

(2) Agenciesarerequired to havein place, no later than
October 1, 2003, a process that will ensure that each PIID
reported to FPDS is unique, Governmentwide, and will
remain so for at least 20 yearsfrom the date of contract award.

4.6-2

To eliminate the possibility of duplication between agencies,
agencies must submit their proposed identifier to the Federal
Procurement Data Center, which will maintain a registry of
the identifiers on the FPDC website and validate their use in
all transactions.

4.603 Solicitation provisions.
(a) Insert the provision at 52.204-6, Data Universal Num-
bering System (DUNS) Number, in solicitations that—

(1) Are expected to result in arequirement for the gen-
eration of an SF 279, Federal Procurement Data System
(FPDS)—Individual Contract Action Report (see 4.602(c)),
or asimilar agency form; and

(2) Do not contain the clause at 52.204-7, Central Con-
tractor Registration.

(b) Insert the provision at 52.204-5, Women-Owned
Business (Other Than Small Business), in solicitations that—

(1) Arenot set aside for small business concerns;
(2) Exceed the simplified acquisition threshold; and

(3) Are for contracts that will be performed in the
United States or its outlying areas.
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4.905

Subpart 4.9—Taxpayer |dentification Number
Information

4.900 Scope of subpart.

This subpart provides policies and procedures for obtain-
ing—

(a) Taxpayer ldentification Number (TIN) information
that may be used for debt collection purposes; and

(b) Contract information and payment information for
submittal to the payment office for Internal Revenue Service
(IRS) reporting purposes.

4,901 Definition.

“Common parent,” as used in this subpart, means that
corporate entity that owns or controls an affiliated group of
corporations that files its Federal income tax returns on a
consolidated basis, and of which the offeror is a member.

4902 General.

(a) Debt collection. 31 U.S.C. 7701(c) requires each con-
tractor doing business with a Government agency to furnish
its TIN to that agency. 31 U.S.C. 3325(d) requires the Gov-
ernment to include, with each certified voucher prepared by
the Government payment office and submitted to a disburs-
ing official, the TIN of the contractor receiving payment
under the voucher. The TIN may be used by the Government
to collect and report on any delinquent amounts arising out
of the contractor’s relationship with the Government.

(b) Information reporting to the IRS The TIN is aso
required for Government reporting of certain contract infor-
mation (see 4.903) and payment information (see 4.904) to
the IRS.

4.903 Reporting contract information to the IRS.

(@ 26 U.S.C. 6050M, as implemented in 26 CFR,
requires heads of Federal executive agenciesto report certain
information to the IRS.

(b)(1) The required information applies to contract modi-
fications—

(i) Increasing the amount of a contract awarded
before January 1, 1989, by $50,000 or more; and
(ii) Entered into on or after April 1, 1990.

(2) The reporting requirement also applies to certain
contracts and modifications thereto in excess of $25,000
entered into on or after January 1, 1989.

(c) Theinformation to report is—

(1) Name, address, and TIN of the contractor;

(2) Name and TIN of the common parent (if any);

(3) Date of the contract action;

(4) Amount obligated on the contract action; and

(5) Estimated contract completion date.

(d) Transmit the information to the IRS through the Fed-
eral Procurement Data System (see Subpart 4.6 and imple-
menting instructions).

4.904 Reporting payment information tothe IRS.

26 U.S.C. 6041 and 6041A, as implemented in 26 CFR,
in part, require payors, including Government agencies, to
report to the IRS, on Form 1099, payments made to certain
contractors. 26 U.S.C. 6109 requires a contractor to provide
its TIN if a Form 1099 is required. The payment office is
responsible for submitting reportsto the IRS.

4.905 Solicitation provision.

The contracting officer shall insert the provision at
52.204-3, Taxpayer |dentification, in solicitations that—

(a) Do not include the clause at 52.204-7, Central Con-
tractor Registration; and

(b) Are not conducted under the procedures of Part 12.
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SUBPART 4.11—CENTRAL CONTRACTOR REGISTRATION

4.1103

Subpart 4.11—Central Contractor Registration

4.1100 Scope.

This subpart prescribes policies and procedures for
requiring contractor registration in the Central Contractor
Registration (CCR) database, a part of the Business Partner
Network (BPN) to—

(a) Increase visihility of vendor sources (including their
geographical locations) for specific supplies and services;
and

(b) Establish a common source of vendor data for the
Government.

4.1101 Definitions.

Asused in this subpart—

“Agreement” means basic agreement, basic ordering
agreement, or blanket purchase agreement.

“Business Partner Network” means an integrated elec-
tronic infrastructure the Government uses to manage (i.e.,
collect, validate, access and maintain) the information it
needs to transact business with its contractors.

41102 Palicy.

() Prospective contractors shall be registered in the CCR
database prior to award of a contract or agreement, except
for—

(1) Purchases that use a Governmentwide commercial
purchase card as both the purchasing and payment mecha-
nism, as opposed to using the purchase card only as a pay-
ment method;

(2) Classified contracts (see 2.101) when registration
in the CCR database, or use of CCR data, could compromise
the safeguarding of classified information or national secu-
rity;

(3) Contracts awarded by—

(i) Deployed contracting officers in the course of
military operations, including, but not limited to, contin-
gency operations as defined in 10 U.S.C. 101(a)(13) or
humanitarian or peacekeeping operations as defined in 10
U.S.C. 2302(7); or

(if) Contracting officers in the conduct of emer-
gency operations, such as responses to natural or environ-
mental disasters or national or civil emergencies, e.g., Robert
T. Stafford Disaster Relief and Emergency Assistance Act
(42 U.S.C. 5121);

(4) Contracts to support unusual or compelling needs
(see 6.302-2);

(5) Awards made to foreign vendors for work per-
formed outside the United States, if it isimpractical to obtain
CCR registration; and

(6) Micro-purchases that do not use the electronic
funds transfer (EFT) method for payment and are not
required to be reported (see Subpart 4.6).

(b) If practical, the contracting officer shall modify the
contract or agreement awarded under paragraph (a)(3) or
(a)(4) of this section to require CCR registration.

() (1) (i) If a contractor has legally changed its business
name, “doing business as’ name, or division hame (which-
ever is shown on the contract), or has transferred the assets
used in performing the contract, but has not completed the
necessary requirements regarding novation and change-of-
name agreements in Subpart 42.12, the contractor shall pro-
vide the responsible contracting officer a minimum of one
business day’s written notification of its intention to change
the name in the CCR database; comply with the require-
ments of Subpart 42.12; and agree in writing to the timeline
and procedures specified by the responsible contracting
officer. The contractor must provide with the notification
sufficient documentation to support the legally changed
name.

(ii) If the contractor fails to comply with the
requirements of paragraph (g)(1)(i) of the clause at 52.204-7,
Central Contractor Registration, or fails to perform the
agreement at 52.204-7(g)(1)(i)(3), and, in the absence of a
properly executed novation or change-of-name agreement,
the CCR information that shows the contractor to be other
than the contractor indicated in the contract will be consid-
ered to be incorrect information within the meaning of the
“Suspension of Payment” paragraph of the EFT clause of the
contract.

(2) The contractor shall not change the name or
address for electronic funds transfer payments (EFT) or
manua payments, as appropriate, in the CCR record to
reflect an assignee for the purpose of assignment of claims
(see Subpart 32.8, Assignment of Claims).

(3) Assignees shall be separately registered in the CCR
database. Information provided to the contractor’'s CCR
record that indicates payments, including those made by
EFT, to an ultimate recipient other than that contractor will
be considered to be incorrect information within the meaning
of the “ Suspension of payment” paragraph of the EFT clause
of the contract.

4.1103 Procedures.
(a) Unless the acquisition is exempt under 4.1102, the
contracting officer—

(2) Shall verify that the prospective contractor isregis-
tered in the CCR database (see paragraph (b) of this section)
before awarding a contract or agreement;

(2) Should use the DUNS number or, if applicable, the
DUNS+4 number, to verify registration—

(i) Viathe Internet at http://www.ccr.gov;

(ii) By calling toll-free: 1-888-227-2423, commer-
cial: (269) 961-5757, or Defense Switched Network (DSN)
(used at certain Department of Defense locations): 932-
5757; or
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(iii) As otherwise provided by agency procedures;
and

(3) Shall modify a contract or agreement that does not
already include the requirement to be registered in the CCR
database and maintain registration until final payment, and
whose period of performance extends beyond December 31,
2003—

(i) To incorporate, as appropriate, the clause at
52.204-7, Central Contractor Registration, and its Alternate
[, or, for a contract for commercial items, an addendum to
52.212-4, Contract Terms and Conditions—Commercia
Items, that requires the contractor to be registered in the
CCR database by December 31, 2003, and maintain registra-
tion until final payment; and

(i) In sufficient time to permit CCR registration by
December 31, 2003.

(b) Need not verify registration before placing an order or
call if the contract or agreement includes the clause at
52.204-7, or 52.212-4(t), or asimilar agency clause.

(c) If the contracting officer, when awarding a contract or
agreement, determines that a prospective contractor is not
registered in the CCR database and an exception to the regis-
tration requirements for the award does not apply (see
4.1102), the contracting officer shall—

4.11-2

(1) If the needs of the requiring activity alow for a
delay, make award after the apparently successful offeror has
registered in the CCR database. The contracting officer shall
advise the offeror of the number of daysit will be allowed to
become registered. If the offeror does not become registered
by the required date, the contracting officer shall award to
the next otherwise successful registered offeror following
the same procedures (i.e., if the next apparently successful
offeror is not registered, the contracting officer shall advise
the offeror of the number of days it will be alowed to
become registered, etc.); or

(2) If the needs of the requiring activity do not allow
for a delay, proceed to award to the next otherwise success-
ful registered offeror, provided that written approval is
obtained at one level above the contracting officer.

(d) Agencies shall protect against improper disclosure of
contractor CCR information.

(e) The contracting officer shall, on contractual docu-
ments transmitted to the payment office, provide the DUNS
number, or, if applicable, the DUNS+4, in accordance with
agency procedures.

4.1104 Solicitation provision and contract clauses.
Except as provided in 4.1102(a), use the clause at
52.204-7, Central Contractor Registration, in solicitations
and contracts. If modifying a contract or an agreement to
require registration, use the clause with its Alternate .

* * *
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SUBPART 5.1—DISSEMINATION OF INFORMATION

5.102

5.000 Scope of part.
This part prescribes policies and procedures for publiciz-
ing contract opportunities and award information.

5.001 Definition.

“Contract action,” as used in this part, means an action
resulting in a contract, as defined in Subpart 2.1, including
actions for additional supplies or services outside the exist-
ing contract scope, but not including actions that are within
the scope and under the terms of the existing contract, such
as contract modifications issued pursuant to the Changes
clause, or funding and other administrative changes.

5.002 Policy.

Contracting officers must publicize contract actions in
order to—

(a) Increase competition,;

(b) Broaden industry participation in meeting Govern-
ment requirements; and

(c) Assist small business concerns, veteran-owned small
business concerns, service-disabled veteran-owned small
business concerns, HUBZone small business concerns, small
disadvantaged business concerns, and women-owned small
business concerns in obtaining contracts and subcontracts.

5.003 Governmentwide point of entry.
For any requirement in the FAR to publish a notice, the
contracting officer must transmit the notices to the GPE.

Subpart 5.1—Dissemination of Information

5.101 Methods of disseminating information.

(8) As required by the Small Business Act (15 U.S.C.
637(e)) and the Office of Federal Procurement Policy Act
(41 U.S.C. 416), contracting officers must disseminate infor-
mation on proposed contract actions as follows:

(1) For proposed contract actions expected to exceed

| $25,000, by synopsizing in the GPE (see 5.201).

(2) For proposed contract actions expected to exceed
$10,000, but not expected to exceed $25,000, by displaying
in apublic place, or by any appropriate el ectronic means, an
unclassified notice of the solicitation or a copy of the solici-

| tation satisfying the requirements of 5.207(c). The notice
must include a statement that al responsible sources may
submit aresponse which, if timely received, must be consid-
ered by the agency. The information must be posted not later
than the date the solicitation is issued, and must remain
posted for at least 10 days or until after quotations have been
opened, whichever islater.
(i) If solicitations are posted instead of a notice, the
contracting officer may employ various methods of satisfy-
| ing the requirements of 5.207(c). For example, the contract-

ing officer may meet the requirements of 5.207(c) by
stamping the solicitation, by a cover sheet to the solicitation,
or by placing a general statement in the display room.

(if) The contracting officer need not comply with
the display requirements of this section when the exemptions
at 5.202(a)(1), (a)(4) through (a)(9), or (a)(11) apply, when
oral or Federal Acquisition Computer Network (FACNET)
solicitations are used, or when providing access to a notice
of proposed contract action and solicitation through the GPE
and the natice permits the public to respond to the solicita-
tion electronically.

(iii) Contracting officers may use electronic posting
of requirements in a place accessible by the general public at
the Government installation to satisfy the public display
reguirement. Contracting offices using el ectronic systemsfor
public posting that are not accessible outside the installation
must periodically publicize the methods for accessing the
information.

(b) In addition, one or more of the following methods
may be used:

(1) Preparing periodic handouts listing proposed con-
tracts, and displaying them asin 5.101(a)(2).

(2) Assisting local trade associations in disseminating
information to their members.

(3) Making brief announcements of proposed contracts
to newspapers, trade journals, magazines, or other mass
communication media for publication without cost to the
Government.

(4) Placing paid advertisements in newspapers or other
communications media, subject to the following limitations;

(i) Contracting officers shall place paid advertise-
ments of proposed contracts only when it is anticipated that
effective competition cannot be obtained otherwise (see
5.205(d)).

(ii) Contracting officers shall not place advertise-
ments of proposed contracts in a newspaper published and
printed in the District of Columbia unless the supplies or ser-
vices will be furnished, or the labor performed, in the Dis-
trict of Columbia or adjoining counties in Maryland or
Virginia (44 U.S.C. 3701).

(i) Advertisements published in newspapers must
be under proper written authority in accordance with 44
U.S.C. 3702 (see 5.502(a)).

5.102 Availability of solicitations.

(a)(1) Except as provided in paragraph (a)(4) of this sec-
tion, the contracting officer must make available through the
GPE solicitations synopsized through the GPE, including
specifications and other pertinent information determined
necessary by the contracting officer. Transmissions to the
GPE must be in accordance with the interface description
available viathe Internet at http://www.fedbizopps.gov.

51-1



5.102

FEDERAL ACQUISITION REGULATION

(2) The contracting officer is encouraged, when practi-
cable and cost-effective, to make accessible through the GPE
additional information related to a solicitation.

(3) The contracting officer must ensure that solicita-
tions transmitted to FACNET are forwarded to the GPE to
satisfy the requirements of paragraph (a)(1) of this section.

(4) The contracting officer need not make a solicitation
available through the GPE when—

(i) Disclosure would compromise the national secu-
rity (e.g., would result in disclosure of classified informa-
tion) or create other security risks. The fact that access to
classified matter may be necessary to submit a proposal or
perform the contract does not, in itself, justify use of this
exception;

(if) The nature of the file (e.g., size, format) does
not make it cost-effective or practicable for contracting offic-
ers to provide access through the GPE;

(iii) The agency's senior procurement executive
makes a written determination that access through the GPE
is not in the Government's interest; or

(iv) The contracting office lacks the capability to
access the GPE and the synopsisisissued prior to October 1,
2001.

(b) When the contracting officer does not make a solicita-
tion available through the GPE pursuant to paragraph (a)(4)
of this section, the contracting officer—

(1) Should employ other electronic means (e.g., CD-
ROM or electronic mail) whenever practicable and cost-
effective. When solicitations are provided electronically on
physical media (e.g., disks) or in paper form, the contracting
officer must—

(i) Maintain a reasonable number of copies of solic-
itations, including specifications and other pertinent infor-
mation determined necessary by the contracting officer
(upon request, potential sources not initially solicited should
be mailed or provided copies of solicitations, if available);
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(ii) Provide copies on a “first-come-first-served”
basis, for pickup at the contracting office, to publishers, trade
associations, information services, and other members of the
public having a legitimate interest (for construction, see
36.211); and

(iii) Retain a copy of the solicitation and other doc-
uments for review by and duplication for those requesting
copies after the initial number of copiesis exhausted; and

(2) May require payment of a fee, not exceeding the
actual cost of duplication, for a copy of the solicitation docu-
ment.

(c) In addition to the methods of disseminating proposed
contract information in 5.101(a) and (b), provide, upon
request to small business concerns, as required by 15 U.S.C.
637(b)—

(1) A copy of the solicitation and specifications. In the
case of solicitations disseminated by electronic data inter-
change, solicitations may be furnished directly to the elec-
tronic address of the small business concern;

(2) The name and telephone number of an employee of
the contracting office who will answer questions on the
solicitation; and

(3) Adequate citations to each applicable major Fed-
eral law or agency rule with which small business concerns
must comply in performing the contract.

(d) When electronic commerce (see Subpart 4.5) is used
in the solicitation process, availability of the solicitation may
be limited to the el ectronic medium.

(e) Provide copies of asolicitation issued under other than
full and open competition to firms requesting copies that
were not initialy solicited, but only after advising the
requester of the determination to limit the solicitation to a
specified firm or firms as authorized under Part 6.

(f) This section 5.102 appliesto classified contracts to the
extent consistent with agency security requirements (see
5.202(8)(1)).
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5.202

Subpart 5.2—Synopses of Proposed Contract
Actions

5.201 General.

(a) As required by the Small Business Act (15 U.S.C.
637(e)) and the Office of Federal Procurement Policy Act
(41 U.S.C. 416), agencies must make natices of proposed
contract actions available as specified in paragraph (b) of
this section.

(b)(1) For acquisitions of supplies and services, other than
those covered by the exceptionsin 5.202 and the special situ-
ationsin 5.205, the contracting officer must transmit a notice
to the GPE, for each proposed—

(i) Contract action meeting the threshold in
5.101(a)(2);

(if) Modification to an existing contract for addi-
tional supplies or services that meets the threshold in
5.101(a)(1); or

(iii) Contract action in any amount when advanta-
geous to the Government.

(2) When transmitting notices to FACNET, contracting
officers must ensure the notice is forwarded to the GPE.

(c) The primary purposes of the notice are to improve
small business access to acquisition information and enhance
competition by identifying contracting and subcontracting
opportunities.

(d) The GPE may be accessed via the Internet at http://
www.fedbizopps.gov.

5.202 Exceptions.

The contracting officer need not submit the notice
required by 5.201 when—

(8) The contracting officer determines that—

(1) The synopsis cannot be worded to preclude disclo-
sure of an agency’s needs and such disclosure would com-
promise the national security (e.g., would result in disclosure
of classified information). The fact that a proposed solicita-
tion or contract action contains classified information, or that
access to classified matter may be necessary to submit a pro-
posal or perform the contract does not, initself, justify use of
this exception to synopsis,

(2) The proposed contract action is made under the
conditions described in 6.302-2 (or, for purchases conducted
using simplified acquisition procedures, if unusual and com-
pelling urgency precludes competition to the maximum
extent practicable) and the Government would be seriously
injured if the agency complies with the time periods speci-
fied in 5.203;

(3) The proposed contract action is one for which
either the written direction of a foreign government reim-
bursing the agency for the cost of the acquisition of the sup-
plies or services for such government, or the terms of an

international agreement or treaty between the United States
and aforeign government, or international organizations, has
the effect of requiring that the acquisition shall be from spec-
ified sources,

(4) The proposed contract action is expressly autho-
rized or required by a statute to be made through another
Government agency, including acquisitions from the Small
Business Administration (SBA) using the authority of sec-
tion 8(a) of the Small Business Act (but see 5.205(f)), or
from a specific source such as a workshop for the blind
under the rules of the Committee for the Purchase from the
Blind and Other Severely Handicapped,;

(5) The proposed contract action is for utility services
other than telecommunications services and only one source
isavailable;

(6) The proposed contract action is an order placed
under Subpart 16.5;

(7) The proposed contract action results from accep-
tance of a proposal under the Small Business Innovation
Development Act of 1982 (Pub. L. 97-219);

(8) The proposed contract action results from the
acceptance of an unsolicited research proposal that demon-
strates a unique and innovative concept (see 2.101) and pub-
lication of any notice complying with 5.207 would
improperly disclose the originality of thought or innovative-
ness of the proposed research, or would disclose proprietary
information associated with the proposal. This exception
does not apply if the proposed contract action results from an
unsolicited research proposal and acceptance is based solely
upon the unique capability of the source to perform the par-
ticular research services proposed (see 6.302-1(a)(2)(i));

(9) The proposed contract action is made for perish-
able subsistence supplies, and advance notice is not appro-
priate or reasonable;

(10) The proposed contract action is made under con-
ditions described in 6.302-3, or 6.302-5 with regard to brand
name commercia items for authorized resale, or 6.302-7,
and advance notice is not appropriate or reasonable;

(11) The proposed contract action is made under the
terms of an existing contract that was previously synopsized
in sufficient detail to comply with the requirements of 5.207
with respect to the current proposed contract action;

(12) The proposed contract action is by a Defense
agency and the proposed contract action will be made and
performed outside the United States and its outlying areas,
and only local sources will be solicited. This exception does
not apply to proposed contract actions subject to the Trade
Agreements Act (see Subpart 25.4). This exception also does
not apply to North American Free Trade Agreement pro-
posed contract actions, which will be synopsized in accor-
dance with agency regulations;

(13) The proposed contract action—
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(i) Isfor an amount not expected to exceed the sim-
plified acquisition threshold;

(if) Will be made through a means that provides
access to the notice of proposed contract action through the
GPE; and

(ii1) Permits the public to respond to the solicitation
electronically; or

(14) The proposed contract action is made under con-
ditions described in 6.302-3 with respect to the services of an
expert to support the Federal Government in any current or
anticipated litigation or dispute.

(b) The head of the agency determines in writing, after
consultation with the Administrator for Federal Procurement
Policy and the Administrator of the Small Business Admin-
istration, that advance notice is not appropriate or reason-
able.

5.203 Publicizing and response time.

Whenever agencies are required to publicize notice of
proposed contract actions under 5.201, they must proceed as
follows:

(a) An agency must transmit a notice of proposed contract
action to the GPE (see 5.201). All publicizing and response
times are calculated based on the date of publication. The
publication date is the date the notice appears on the GPE.
The notice must be published at least 15 days before issu-
ance of a solicitation except that, for acquisitions of com-
mercial items, the contracting officer may—

(1) Establish a shorter period for issuance of the solici-
tation; or

(2) Use the combined synopsis and solicitation proce-
dure (see 12.603).

(b) The contracting officer must establish a solicitation
response time that will afford potentia offerors a reasonable
opportunity to respond to each proposed contract action,
(including actions via FACNET or for which the notice of
proposed contract action and solicitation information is
accessible through the GPE), in an amount estimated to be
greater than $25,000, but not greater than the simplified
acquisition threshold; or each contract action for the acquisi-
tion of commercia items in an amount estimated to be
greater than $25,000. The contracting officer should con-
sider the circumstances of the individual acquisition, such as
the complexity, commerciality, availability, and urgency,
when establishing the solicitation response time.

(c) Except for the acquisition of commercia items (see
5.203(b)), agencies shall allow at least a 30-day response
time for receipt of bids or proposals from the date of issu-
ance of a solicitation, if the proposed contract action is
expected to exceed the simplified acquisition threshold.

(d) Agencies shall alow at least a 30 day response time
from the date of publication of a proper notice of intent to
contract for architect-engineer services or before issuance of

52-2

an order under a basic ordering agreement or similar
arrangement if the proposed contract action is expected to
exceed the simplified acquisition threshold.

(e) Agencies must alow at least a 45-day response time
for receipt of bids or proposals from the date of publication
of the notice required in 5.201 for proposed contract actions
categorized as research and development if the proposed
contract action is expected to exceed the simplified acquisi-
tion threshold.

(f) Nothing in this subpart prohibits officers or employees
of agencies from responding to requests for information.

(g) Contracting officers may, unlessthey have evidence to
the contrary, presume the notice was published one day after
transmission to the GPE. This presumption does not negate
the mandatory waiting or response times specified in para-
graphs (@) through (d) of this section. Upon learning that a
particular notice has not in fact been published within the
presumed timeframes, contracting officers should consider
whether the date for receipt of offers can be extended or
whether circumstances have become sufficiently compelling
to justify proceeding with the proposed contract action under
the authority of 5.202(a)(2).

(h) In addition to other requirements set forth in this sec-
tion, for acquisitions subject to NAFTA or the Trade Agree-
ments Act (see Subpart 25.4), the period of time between
publication of the synopsis notice and receipt of offers must
be no less than 40 days. However, if the acquisition falls
within ageneral category identified in an annual forecast, the
availability of which is published, the contracting officer
may reduce this time period to as few as 10 days.

5.204 Presolicitation notices.

Contracting officers must provide access to presolicita-
tion notices through the GPE (see 15.201 and 36.213-2). The
contracting officer must synopsize a proposed contract
action before issuing any resulting solicitation (see 5.201
and 5.203).

5.205 Special situations.

(a) Research and development (R&D) advance notices.
Contracting officers may transmit to the GPE advance
notices of their interest in potential R&D programs when-
ever market research does not produce a sufficient number of
concerns to obtain adequate competition. Advance notices
must not be used where security considerations prohibit such
publication. Advance notices will enable potential sourcesto
learn of R&D programs and provide these sources with an
opportunity to submit information which will permit evalua-
tion of their capabilities. Contracting officers must consider
potential sources which respond to advance notices for a
subsequent solicitation. Advance notices must be entitled
"Research and Development Sources Sought,” cite the
appropriate Numbered Note, and include the name and tele-
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5.207

phone number of the contracting officer or other contracting
activity official from whom technical details of the project
can be obtained. Thiswill enable sourcesto submit informa-
tion for evaluation of their R&D capabilities. Contracting
officers must synopsize (see 5.201) all subsequent solicita-
tions for R&D contracts, including those resulting from a
previously synopsized advance notice, unless one of the
exceptionsin 5.202 applies.

(b) Federally Funded Research and Development Cen-
ters. Before establishing a Federally Funded Research and
Development Center (FFRDC) (see Part 35) or before
changing its basic purpose and mission, the sponsor must
transmit at least three notices over a 90-day period to the
GPE and the Federal Register, indicating the agency's inten-
tion to sponsor an FFRDC or change the basic purpose and
mission of an FFRDC. The notice must indicate the scope
and nature of the effort to be performed and request com-
ments. Notice is not required where the action is required by
law.

(c) Special notices. Contracting officers may transmit to
the GPE special notices of procurement matters such as busi-
ness fairs, long-range procurement estimates, prebid or pre-
proposal conferences, meetings, and the availability of draft
solicitations or draft specifications for review.

(d) Architect-engineering services. Contracting officers
must publish notices of intent to contract for architect-engi-
neering services as follows:

(1) Except when exempted by 5.202, contracting offic-
ers must transmit to the GPE a synopsis of each proposed
contract action for which the total fee (including phases and
options) is expected to exceed $25,000.

(2) When the total fee is expected to exceed $10,000
but not exceed $25,000, the contracting officer must comply
with 5.101(a)(2). When the proposed contract action is not
required to be synopsized under paragraph (d)(1) of this sec-
tion, the contracting officer must display a notice of the
solicitation or a copy of the solicitation in a public place at
the contracting office. Other optional publicizing methods
are authorized in accordance with 5.101(b).

(e) Effort to locate commercial sources under OMB Cir-
cular A-76. When determining the availability of commer-
cial sources under the procedures prescribed in Subpart 7.3
and OMB Circular A-76, the contracting officer must not
arrive a a conclusion that there are no commercial sources
capable of providing the required supplies or services until
publicizing the requirement through the GPE at least three
timesin a 90 calendar-day period, with aminimum of 30 cal-
endar days between notices. When necessary to meet an
urgent requirement, this may be limited to a total of two
notices through the GPE in a 30 calendar-day period, with a
minimum of 15 calendar days between each.

(f) Section 8(a) competitive acquisition. When a national
buy requirement is being considered for competitive acquisi-

tion limited to eligible 8(a) concerns under Subpart 19.8, the
contracting officer must transmit a synopsis of the proposed
contract action to the GPE. The synopsis may be transmitted
to the GPE concurrent with submission of the agency offer-
ing (see 19.804-2) to the Small Business Administration
(SBA). The synopsis should also include information—

(1) Advising that the acquisition is being offered for
competition limited to eligible 8(a) concerns;

(2) Specifying the North American Industry Classifi-
cation System (NAICS) code;

(3) Advising that eligibility to participate may be
restricted to firms in either the developmental stage or the
developmental and transitional stages; and

(4) Encouraging interested 8(a) firms to request a copy
of the solicitation as expeditiously as possible since the
solicitation will be issued without further notice upon SBA
acceptance of the requirement for the section 8(a) program.

5.206 Notices of subcontracting opportunities.

(a) The following entities may transmit a notice to the
GPE to seek competition for subcontracts, to increase partic-
ipation by qualified HUBZone small business, small, small
disadvantaged, and small women-owned business concerns,
and to meet established subcontracting plan goals:

(1) A contractor awarded a contract exceeding
$100,000 that is likely to result in the award of any subcon-
tracts.

(2) A subcontractor or supplier, at any tier, under a
contract exceeding $100,000, that has a subcontracting
opportunity exceeding $10,000.

(b) The notices must describe—

(1) The business opportunity;

(2) Any prequalification requirements; and

(3) Where to obtain technical data needed to respond
to the requirement.

5.207 Preparation and transmittal of synopses.
(a) Content. Each synopsis transmitted to the GPE must

address the following data elements, as applicable:

(1) Action Code.

(2) Date.

(3) Year.

(4) Government Printing Office (GPO) Billing
Account Code.

(5) Contracting Office Zip Code.

(6) Classification Code.

(7) Contracting Office Address.

(8) Subject.

(9) Proposed Salicitation Number.

(10) Opening and Closing Response Date.

(12) Contact Point or Contracting Officer.

(12) Contract Award and Solicitation Number.

(13) Contract Award Dollar Amount.

5.2-3
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(14) Contract Line Item Number.

(15) Contract Award Date.

(16) Contractor.

(17) Description.

(18) Place of Contract Performance.

(19) Set-aside Status.

(b) Transmittal. Transmissions to the GPE must be in
accordance with the interface description available via the
Internet at http://www.fedbizopps.gov.

(c) General format for "Description." Prepare aclear and
concise description of the supplies or services that is not
unnecessarily restrictive of competition and will allow a pro-
spective offeror to make an informed business judgment as
to whether a copy of the solicitation should be requested
including the following, as appropriate:

(1) National Stock Number (NSN) if assigned.

(2) Specification and whether an offeror, its product, or
service must meet a qualification requirement in order to be
eligible for award, and identification of the office from
which additional information about the qualification require-
ment may be obtained (see Subpart 9.2).

(3) Manufacturer, including part number, drawing
number, etc.

(4) Size, dimensions, or other form, fit or functional
description.

(5) Predominant material of manufacture.

(6) Quantity, including any options for additional
guantities.

(7) Unit of issue.

(8) Destination information.

(9) Delivery schedule.

(10) Duration of the contract period.

(11) For a proposed contract action in an amount esti-
mated to be greater than $25,000 but not greater than the
simplified acquisition threshold, enter—

(i) A description of the procedures to be used in
awarding the contract (e.g., request for oral or written quota-
tion or solicitation); and

(i) The anticipated award date.

(12) For Architect-Engineer projects and other projects
for which the supply or service codes are insufficient, pro-
vide brief details with respect to: location, scope of services
required, cost range and limitations, type of contract, esti-
mated starting and completion dates, and any significant
evaluation factors.

52-4

(13) Numbered notes (see paragraph (€) of this sec-
tion), including instructions for set-asides for small busi-
nesses.

(14) In the case of noncompetitive contract actions
(including those that do not exceed the simplified acquisition
threshold), identify the intended source (see paragraph (€) of
this section) and insert a statement of the reason justifying
the lack of competition.

(15) Insert a statement that all responsible sources may
submit a bid, proposal, or quotation which shall be consid-
ered by the agency.

(16) If salicitations synopsized through the GPE will
not be made available through the GPE, provide information
on how to obtain the solicitation.

(17) If the solicitation will be made available to inter-
ested parties through electronic data interchange, provide
any information necessary to obtain and respond to the solic-
itation electronically.

(18) In the case of a very small business set-aside,
identify the Designated Region (see Subpart 19.9).

(29) If the technical data required to respond to the
solicitation will not be furnished as part of such solicitation,
identify the source in the Government, if any, from which the
technical data may be obtained.

(d) Set-asides. When the proposed acquisition provides
for atotal, partial, or very small business set aside or aHUB-
Zone small business set-aside, the appropriate Numbered
Note will be cited.

(e) Numbered notes. Numbered Notes are footnotes to be
used by contracting officers to eliminate the unnecessary
duplication of information that appears in various announce-
ments. An explanation of the numbered notes appears at
http: /imww.fedbi zopps.gov.

(f) Codes to be used in Synopses to identify services or
supplies. Contracting officers must use one of the classifica-
tion codes identified at http://mwww.fedbizopps.gov/ to iden-
tify services or suppliesin synopses.

(g) Cancellation of synopsis. Contracting officers should
not publish notices of solicitation cancellations (or indefinite
suspensions) of proposed contract actions in the GPE. Can-
cellations of solicitations must be made in accordance with
14.209 and 14.404-1.
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Subpart 5.3—Synopses of Contract Awards

5.301 General.

(a) Except for contract actions described in paragraph (b)
of this section and as provided in 5.003, contracting officers
must synopsize through the GPE awards exceeding $25,000
that are—

(1) Subject to the Trade Agreements Act (see Subpart
25.4); or

(2) Likely to result in the award of any subcontracts.
However, the dollar threshold is not a prohibition against
publicizing an award of a smaller amount when publicizing
would be advantageous to industry or to the Government.

(b) A notice is not required under paragraph (a) of this
section if—

(1) The notice would disclose the executive agency’s
needs and the disclosure of such needs would compromise
the national security;

(2) The award results from acceptance of an unsolic-
ited research proposal that demonstrates a unique and inno-
vative research concept and publication of any notice would
disclose the originality of thought or innovativeness of the
proposed research or would disclose proprietary information
associated with the proposal;

(3) The award results from a proposal submitted under
the Small Business Innovation Development Act of 1982
(Pub. L. 97-219);

(4) The contract action is an order placed under Sub-
part 16.5;

(5) The award is made for perishable subsistence sup-
plies,

(6) The award is for utility services, other than tele-
communications services, and only one sourceis available;

(7) The contract action—

(i) Is for an amount not greater than the ssimplified
acquisition threshold;

(if) Was made through a means where access to the
notice of proposed contract action was provided through the
GPE; and

(iii) Permitted the public to respond to the solicita-
tion electronically; or

(8) The award is for the services of an expert to sup-
port the Federal Government in any current or anticipated lit-
igation or dispute pursuant to the exception to full and open
competition authorized at 6.302-3.

(c) With respect to acquisitions subject to the Trade
Agreements Act, contracting officers must submit synopses
in sufficient time to permit their publication in the GPE not
later than 60 days after award.

5302 Preparation and transmittal of synopses of
awards.
Contracting officers shall transmit synopses of contract
awards in the same manner as prescribed in 5.207.

5.303 Announcement of contract awards.

(@) Public announcement. Contracting officers shall make
information available on awards over $3 million (unless
another dollar amount is specified in agency acquisition reg-
ulations) in sufficient time for the agency concerned to
announce it by 5:00 p.m. Washington, DC time on the day of
award. Contracts excluded from this reporting requirement
include (1) those placed with the Small Business Adminis-
tration under Section 8(a) of the Small Business Act, (2)
those placed with foreign firms when the place of delivery or
performance is outside the United States and its outlying
areas, and (3) those for which synopsis was exempted under
5.202(a)(1). Agencies shall not release information on
awards before the public release time of 5:00 p.m. Washing-
ton, DC time.

(b) Local announcement. Agencies may aso release
information on contract awards to the local press or other
media. When local announcements are made for contract
awards in excess of the simplified acquisition threshold, they
shal include—

(1) For awards after sealed bidding, a statement that
the contract was awarded after competition by sealed bid-
ding, the number of offers solicited and received, and the
basis for selection (e.g., the lowest responsible bidder); or

(2) For awards after negotiation, the information pre-
scribed by 15.503(b), and after competitive negotiation
(either price or design competition), a statement to this
effect, and in general terms the basis for selection.
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SUBPART 8.4—FEDERAL SUPPLY SCHEDULES

8.404

Subpart 8.4—Federal Supply Schedules

8.401 General.

(8) The Federal Supply Schedule program, directed and
managed by the General Services Administration (GSA),
provides Federal agencies with a simplified process for
obtaining commonly used commercial supplies and services
at prices associated with volume buying (also see 8.002).
Indefinite delivery contracts (including requirements con-
tracts) are established with commercial firms to provide sup-
plies and services at stated prices for given periods of time.
Similar systems of schedule-type contracting are used for
military items managed by the Department of Defense.
These systems are not included in the Federal Supply Sched-
ule program covered by this subpart.

(b) The GSA schedule contracting office issues publica-
tions, entitled Federal Supply Schedules, containing the
information necessary for placing delivery orders with
schedule contractors. Ordering offices issue delivery orders
directly to the schedule contractors for the required supplies
and services. Ordering offices may request copies of sched-
ules by completing GSA Form 457, FSS Publications Mail-
ing List Application, and mailing it to the—

GSA Centralized Mailing List Service (7CAFL)
PO. Box 6477
Fort Worth, TX 76115.

Copies of GSA Form 457 also may be obtained from this
address.

(c) GSA offers an on-line shopping service called “GSA
Advantage!” that enables ordering offices to search product
specific information (i.e., national stock number, part num-
ber, common name), review delivery options, place orders
directly with contractors (or ask GSA to place orders on the
agency’s behalf), and pay contractors for orders using the
Governmentwide commercial purchase card (or pay GSA).
Ordering offices may access the “GSA Advantage!” shop-
ping service by connecting to the Internet and using a web
browser to connect to the Acquisition Reform Network
(http://www.arnet.gov) or the GSA, Federal Supply Service
(FSS) Home Page (http://www.fss.gsa.gov). For more infor-
mation or assistance, contact GSA at Internet e-mail address:
gsa.advantage@gsa.gov.

(d) For administrative convenience, an ordering office
contracting officer may add items not on the Federal Supply
Schedule (also referred to as open market items) to a Federal
Supply Schedule blanket purchase agreement (BPA) or an
individual task or delivery order only if—

(1) All applicable acquisition regulations pertaining to
the purchase of the items not on the Federal Supply Schedule
have been followed (e.g., publicizing (Part 5), competition
reguirements (Part 6), acquisition of commercial items (Part
12), contracting methods (Parts 13, 14, and 15), and small
business programs (Part 19));

(2) The ordering office contracting officer has deter-
mined the price for the items not on the Federal Supply
Schedule isfair and reasonable;

(3) The items are clearly labeled on the order as items
not on the Federa Supply Schedule; and

(4) All clauses applicable to items not on the Federal
Supply Schedule are included in the order.

8.402 Applicability.

Procedures in this subpart apply to orders placed against
Federal Supply Schedules. Occasionally, GSA may estab-
lish special ordering procedures. The affected Federal Sup-
ply Schedules will outline these procedures.

8.403 [Reserved]

8.404 Using schedules.

(a) General. (1) Parts 13 and 19 do not apply to orders
placed against Federal Supply Schedules, except for the pro-
vision at 13.303-2(c)(3). Orders placed against a Multiple
Award Schedule (MAS), using the procedures in this sub-
part, are considered to be issued using full and open compe-
tition (see 6.102(d)(3)).

(i) Ordering offices need not seek further competi-
tion, synopsize the requirement, make a separate determina-
tion of fair and reasonable pricing, or consider small
business programs.

(ii) GSA has already determined the prices of items
under schedule contracts to be fair and reasonable. By plac-
ing an order against a schedule using the procedures in this
section, the ordering office has concluded that the order rep-
resents the best value and results in the lowest overall cost
alternative (considering price, special features, administra-
tive costs, etc.) to meet the Government's needs.

(2) Orders placed under a Federal Supply Schedule
contract are not exempt from the development of acquisition
plans (see Subpart 7.1), and an information technology
acquisition strategy (see Part 39).

(b) Ordering procedures for optional use schedules—
(1) Orders at or below the micro-purchase threshold. Place
orders at or below the micro-purchase threshold with any
Federal Supply Schedule contractor.

(2) Orders exceeding the micro-purchase threshold but
not exceeding the maximum order threshold. Place orders
with the schedule contractor that can provide the supply or
service that represents the best value. Before placing an
order, consider reasonably available information about the
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supply or service offered under MAS contracts by using the
GSA Advantage! on-line shopping service, or by reviewing
the catalogs or pricelists of at least three schedule contractors
(see 8.404(b)(6)). Select the delivery and other options avail-
able under the schedule that meet the agency's needs. When
selecting the supply or service representing the best value,
the ordering office may consider—

(i) Special features of the supply or service required
for effective program performance;

(i) Trade-in considerations;

(iii) Probable life of the item selected as compared
with that of a comparable item;

(iv) Warranty considerations;

(v) Maintenance availability;

(vi) Past performance; and

(vii) Environmental and energy efficiency consider-
ations.

(3) Orders exceeding the maximum order threshold.
Each schedule contract has an established maximum order
threshold. This threshold represents the point where it is
advantageous for the ordering office to seek a price reduc-
tion. In addition to following the procedures in paragraph
(b)(2) of this section and before placing an order that
exceeds the maximum order threshold—

(i) Review additional schedule contractors' catalogs
or pricelists, or use the GSA Advantage! on-line shopping
Service;

(i) Based upon theinitia evaluation, generally seek
price reductions from the schedul e contractor(s) appearing to
provide the best value (considering price and other factors);
and

(iii) After seeking price reductions, place the order
with the schedule contractor that provides the best value and
resultsin the lowest overall cost alternative (see 8.404(a)). If
further price reductions are not offered, an order may still be
placed, if the ordering office determinesthat it is appropriate.

(4) Blanket purchase agreements (BPAs). Agencies
may establish BPAs (see 13.303-2(c)(3)) when following the
ordering procedures in this subpart. All schedule contracts
contain BPA provisions. Ordering offices may use BPASs to
establish accounts with contractors to fill recurring require-
ments. BPAs should address ordering frequency, invoicing,
discounts, and delivery locations and times.

(5) Price reductions. In addition to the circumstances
in paragraph (b)(3) of this section, there may be other rea-
sons to request a price reduction. For example, seek a price
reduction when the supply or service is available elsewhere
at alower price or when establishing a BPA to fill recurring
requirements. The potential volume of orders under BPAS,
regardless of the size of theindividual order, offer the oppor-
tunity to secure greater discounts. Schedule contractors are
not required to pass on to al schedule users a price reduction
extended only to an individual agency for a specific order.

8.4-2

(6) Small business. When conducting evaluations and
before placing an order, consider including, if available, one
or more small business, veteran-owned small business, ser-
vice-disabled veteran-owned small business, HUBZone small
business, woman-owned small business, and/or small disad-
vantaged business schedule contractor(s). Orders placed
against the schedules may be credited toward the ordering
agency's small business goals. For orders exceeding the
micro-purchase threshold, ordering offices should give pref-
erence to the items of small business concerns when two or
moreitemsat the samedelivered pricewill satisfy therequire-
ment.

(7) Documentation. Orders should be documented, at a
minimum, by identifying the contractor the item was pur-
chased from, the item purchased, and the amount paid. If an
agency requirement in excess of the micro-purchase thresh-
old is defined so asto require a particular brand name, prod-
uct, or a feature of a product peculiar to one manufacturer,
thereby precluding consideration of a product manufactured
by another company, the ordering office shall include an
explanation in the file as to why the particular brand name,
product, or feature is essential to satisfy the agency’s needs.

(c) Ordering procedures for mandatory use schedules.
(1) This paragraph (c) applies only to orders against schedule
contracts with mandatory users. When ordering from multi-

ple-award schedules, mandatory users shall also follow the
procedures in paragraphs (a) and (b) of this section.

(2) In the case of mandatory schedules, ordering
offices shall not solicit bids, proposals, quotations, or other-
wise test the market solely for the purpose of seeking alter-
native sources to Federal Supply Schedules.

(3) Schedules identify executive agencies required to
use them as mandatory sources of supply. The single-award
schedule shall be used as a primary source and the multiple-
award schedule as a secondary source. Mandatory use of
schedules is not arequirement if—

(i) The schedule contractor is unable to satisfy the
ordering office's urgent delivery requirement;

(if) The order is below the minimum order thresh-
olds;

(iii) The order is above the maximum order limita-
tion;

(iv) The consignee is located outside the area of
geographical coverage stated in the schedule; and

(v) A lower price for an identical item (i.e., same
make and model) is available from another source.

(4) Absence of follow-on award. Ordering offices, after
any consultation required by the schedule, are not required to
forego or postpone their legitimate needs pending the award
or renewal of any schedule contract.
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9.202

Subpart 9.2—Qualifications Requirements

9.200 Scope of subpart.

This subpart implements 10 U.S.C. 2319 and 41
U.S.C.253c and prescribes policies and procedures regarding
qualification requirements and the acquisitions that are sub-
ject to such requirements.

9.201 Definitions.

Asused in this subpart—

“Qualified bidders list (QBL)” means a list of bidders
who have had their products examined and tested and who
have satisfied all applicable qualification requirements for
that product or have otherwise satisfied all applicable quali-
fication requirements.

“Qualified manufacturers list (QML)” means a list of
manufacturers who have had their products examined and
tested and who have satisfied all applicable qualification
requirements for that product.

9.202 Policy.

(a)(1) The head of the agency or designee shall, before
establishing a qualification requirement, prepare a written
justification—

(i) Stating the necessity for establishing the qualifi-
cation requirement and specifying why the qualification
requirement must be demonstrated before contract award;

(i) Estimating the likely costsfor testing and evalu-
ation which will be incurred by the potential offeror to
become qualified; and

(ii1) Specifying all requirements that a potential off-
eror (or its product) must satisfy in order to become quali-
fied. Only those requirements which are the least restrictive
to meet the purposes necessitating the establishment of the
qualification requirements shall be specified.

(2) Upon request to the contracting activity, potential
offerors shall be provided—

(i) All requirements that they or their products must
satisfy to become qualified; and

(i) At their expense (but see 9.204(a)(2) with
regard to small businesses), a prompt opportunity to demon-
strate their abilities to meet the standards specified for quali-
fication using qualified personnel and facilities of the agency
concerned, or of another agency obtained through inter-
agency agreements or under contract, or other methods
approved by the agency (including use of approved testing
and evaluation services not provided under contract to the
agency).

(3) If the services in (8)(2)(ii) of this section are pro-
vided by contract, the contractors selected to provide testing
and evaluation services shall be—

(i) Those that are not expected to benefit from an
absence of additional qualified sources; and

(ii) Required by their contracts to adhere to any
restriction on technical data asserted by the potential offeror
seeking qualification.

(4) A potential offeror seeking qualification shall be
promptly informed as to whether qualification is attained
and, in the event it is not, promptly furnished specific rea
sons why qualification was not attained.

(b) When justified under the circumstances, the agency
activity responsible for establishing a qualification require-
ment shall submit to the competition advocate for the procur-
ing activity responsible for purchasing the item subject to the
qualification requirement, a determination that it is unrea-
sonable to specify the standards for qualification which a
prospective offeror (or its product) must satisfy. After con-
sidering any comments of the competition advocate review-
ing the determination, the head of the procuring activity may
waive the requirements of 9.202(a)(2)(ii) through (4) for up
to 2 years with respect to the item subject to the qualification
requirement. A copy of the waiver shall be furnished to the
head of the agency or other official responsible for actions
under 9.202(a)(1). The waiver authority provided in this
paragraph does not apply with respect to qualification
reguirements contained in a QPL, QML, or QBL.

(c) If a potentia offeror can demonstrate to the satisfac-
tion of the contracting officer that the potential offeror (or its
product) meets the standards established for qualification or
can meet them before the date specified for award of the con-
tract, apotential offeror may not be denied the opportunity to
submit and have considered an offer for a contract solely
because the potential offeror—

(1) Isnot on a QPL, QML, or QBL maintained by the
Department of Defense (DOD) or the National Aeronautics
and Space Administration (NASA); or

(2) Has not been identified as meeting a qualification
regquirement established after October 19, 1984, by DOD or
NASA; or

(3) Has not been identified as meeting a qualification
requirement established by a civilian agency (not including
NASA).

(d) The procedures in Subpart 19.6 for referring matters
to the Small Business Administration are not mandatory on
the contracting officer when the basis for a referral would
involve achallenge by the offeror to either the validity of the
qualification requirement or the offeror’'s compliance with
such requirement.

(e) The contracting officer need not delay a proposed
award in order to provide apotential offeror with an opportu-
nity to demonstrate its ability to meet the standards specified
for qualification. In addition, when approved by the head of
an agency or designee, a procurement need not be delayed in
order to comply with 9.202(a).

(f) within 7 years following enforcement of a QPL,
QML, or QBL by DOD or NASA, or within 7 years after any
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qualification requirement was originaly established by a
civilian agency other than NASA, the qualification require-
ment shall be examined and revalidated in accordance with
the requirements of 9.202(a). For DOD and NASA, qualifi-
cation requirements other than QPL's, QML's and QBL’s
shall be examined and revalidated within 7 years after estab-
lishment of the requirement under 9.202(a). Any periods for
which awaiver under 9.202(b) isin effect shall be excluded
in computing the 7 years within which review and revalida-
tion must occur.

9.203 QPL's, QML's, and QBL’s.

(a) Quadlification and listing in a QPL, QML, or QBL is
the process by which products are obtained from manufac-
turers or distributors, examined and tested for compliance
with specification requirements, or manufacturers or poten-
tial offerors, are provided an opportunity to demonstrate
their abilities to meet the standards specified for qualifica-
tion. The names of successful products, manufacturers, or
potential offerors are included on lists evidencing their sta-
tus. Generaly, qualification is performed in advance and
independently of any specific acquisition action. After quali-
fication, the products, manufacturers, or potential offerors
are included in a Federa or Military QPL, QML, or QBL.
(See 9.202(a)(2) with regard to any product, manufacturer,
or potential offeror not yet included on an applicable list.)

(b) Specifications requiring a qualified product are
included in the following publications:

(1) GSA Index of Federal Specifications, Standards
and Commercial Item Descriptions, FPMR 101-29.1.

(2) Department of Defense Index of Specifications and
Standards.

(¢) Instructions concerning qualification procedures are

included in the following publications:

(1) Federal Standardization Manual, FSPM-0001.

(2) Defense Standardization Manual 4120.24-M,
Appendix 2, as amended by Military Standards 961 and 962.

(d) The publications listed in paragraphs (b) and (c) of
this section are sold to the public. The publications in para-
graphs (b)(1) and (c)(1) of this section may be obtained from
the addressee in 11.201(d)(1). The publications in para-
graphs (b)(2) and (c)(2) of this section may be obtained from
the addressee in 11.201(d)(2).
9.204 Responsibilities for establishment of a

qualification requirement.

The responsibilities of agency activities that establish
qualification requirementsinclude the following:

(a) Arranging publicity for the qualification requirements.
If active competition on anticipated future qualification
requirements is likely to be fewer than two manufacturers or
the products of two manufacturers, the activity responsible
for establishment of the qualification requirements must—
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(1) Periodically furnish through the Governmentwide
point of entry (GPE) a notice seeking additional sources or
products for qualification unless the contracting officer
determines that such publication would compromise the
national security.

(2) Bear the cost of conducting the specified testing
and evaluation (excluding the costs associated with produc-
ing the item or establishing the production, quality control,
or other system to be tested and evaluated) for a small busi-
ness concern or a product manufactured by a small business
concern which has met the standards specified for qualifica-
tion and which could reasonably be expected to compete for
a contract for that requirement. However, such costs may be
borneonly if it is determined in accordance with agency pro-
cedures that such additional qualified sources or products are
likely to result in cost savings from increased competition
for future requirements sufficient to amortize the costs
incurred by the agency within a reasonable period of time,
considering the duration and dollar value of anticipated
future requirements. A prospective contractor requesting the
United States to bear testing and evaluation costs must cer-
tify asto its status as a small business concern under Section
3 of the Small Business Act in order to receive further con-
sideration.

(b) Qualifying products that meet specification require-
ments.

(c) Listing manufacturers and suppliers whose products
are qualified in accordance with agency procedures.

(d) Furnishing QPL's, QML'’s, or QBL’s or the qualifica-
tion requirements themselves to prospective offerors and the
public upon request (see 9.202(a)(2)(i)).

(e) Clarifying, as necessary, qualification requirements.

(f) In appropriate cases, when requested by the contract-
ing officer, providing concurrence in a decision not to
enforce a qualification requirement for a solicitation.

(g) Withdrawing or omitting qualification of alisted prod-
uct, manufacturer or offeror, as necessary.

(h) Advising persons furnished any list of products, man-
ufacturers or offerors meeting a qualification requirement
and suppliers whose products are on any such list that—

(1) The list does not congtitute endorsement of the
product, manufacturer, or other source by the Government;

(2) The products or sources listed have been qualified
under the latest applicable specification;

(3) The list may be amended without notice;

(4) The listing of a product or source does not release
the supplier from compliance with the specification; and

(5) Use of thelist for advertising or publicity is permit-
ted. However, it must not be stated or implied that a particu-
lar product or source is the only product or source of that
type qualified, or that the Government in any way recom-
mends or endorses the products or the sources listed.
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(i) Reexamining a qualified product or manufacturer
when—

(1) The manufacturer has modified its product, or
changed the material or the processing sufficiently so that
the validity of previous qualification is questionable;

(2) The requirements in the specification have been
amended or revised sufficiently to affect the character of the
product; or

(3) It is otherwise necessary to determine that the qual-
ity of the product is maintained in conformance with the
specification.

9.205 Opportunity for qualification before award.

(a) If an agency determines that a qualification require-
ment is necessary, the agency activity responsible for estab-
lishing the requirement must urge manufacturers and other
potential sources to demonstrate their ability to meet the
standards specified for qualification and, when possible, give
sufficient time to arrange for qualification before award. The
responsible agency activity must, before establishing any
qualification requirement, furnish notice through the GPE.
The notice must include—

(2) Intent to establish a qualification requirement;

(2) The specification number and name of the product;

(3) The name and address of the activity to which a
request for the information and opportunity described in
9.202(a)(2) should be submitted;

(4) The anticipated date that the agency will begin
awarding contracts subject to the qualification regquirement;

(5) A precautionary notice that when a product is sub-
mitted for qualification testing, the applicant must furnish
any specific information that may be requested of the manu-
facturer before testing will begin; and

(6) The approximate time period following submission
of aproduct for qualification testing within which the appli-
cant will be notified whether the product passed or failed the
qualification testing (see 9.202(a)(4)).

(b) The activity responsible for establishing a qualifica-
tion requirement must keep any list maintained of those
already qualified open for inclusion of additional products,
manufacturers, or other potential sources, including eligible
products from designated countries under the terms of the
Trade Agreements Act (see Subpart 25.4).

9.206 Acquisitions subject to qualification requirements.

9.206-1 General.

(8) Agencies may not enforce any QPL, QML, or QBL
without first complying with the requirements of 9.202(a).
However, qualification requirements themselves, whether or
not previously embodied in ain a QPL, QML, or QBL, may
be enforced without regard to 9.202(a) if they arein either of
the following categories:

(1) Any qualification requirement established by stat-
ute prior to October 30, 1984, for civilian agencies (not
including NASA); or

(2) Any quaification requirement established by stat-
ute or administrative action prior to October 19, 1984, for
DOD or NASA. Quadlification requirements established after
the above dates must comply with 9.202(a) to be enforce-
able.

(b) Except when the agency head or designee determines
that an emergency exists, whenever an agency elects,
whether before or after award, not to enforce a qualification
requirement which it established, the requirement may not
thereafter be enforced unless the agency complies with
9.202(a).

(c) If aquaification requirement applies, the contracting
officer need consider only those offers identified as meeting
the requirement or included on the applicable QPL, QML, or
QBL, unless an offeror can satisfactorily demonstrate to the
contracting officer that it or its product or its subcontractor
or its product can meet the standards established for qualifi-
cation before the date specified for award.

(d) If aproduct subject to a qualification requirement isto
be acquired as a component of an end item, the contracting
officer must ensure that all such components and their quali-
fication requirements are properly identified in the solicita-
tion since the product or source must meet the standards
specified for qualification before award.

(e) In acquisitions subject to qualification requirements,
the contracting officer shall take the following steps:

(1) Use presolicitation notices in appropriate cases to
advise potential suppliers before issuing solicitations involv-
ing qualification requirements. The notices shall identify the
specification containing the qualification reguirement and
establish an alowable time period, consistent with delivery
requirements, for prospective offerors to demonstrate their
abilities to meet the standards specified for qualification.
The notice shall be publicized in accordance with 5.204.
Whether or not a presolicitation notice is used, the general
synopsizing requirements of Subpart 5.2 apply.

(2) Distribute solicitations to prospective contractors
whether or not they have been identified as meeting applica
ble qualification requirements.

(3) When appropriate, request in accordance with
agency procedures that a qualification requirement not be
enforced in aparticular acquisition and, if granted, so specify
in the solicitation (see 9.206-1(b)).

(4) Forward requests from potential suppliersfor infor-
mation on a qualification requirement to the agency activity
responsible for establishing the requirement.

(5) Allow the maximum time, consistent with delivery
regquirements, between issuing the solicitation and the con-
tract award. As a minimum, contracting officers shall com-
ply with the time frames specified in 5.203 when applicable.
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9.206-2 Contract clause.

The contracting officer shall insert the clause at 52.209-1,
Quadlification Requirements, in solicitations and contracts
when the acquisition is subject to a qualification require-
ment.

9.206-3 Competition.

(a) Presolicitation. If a qualification requirement applies
to an acquisition, the contracting officer shall review the
applicable QPL, QML, or QBL or other identification of
those sources which have met the requirement before issuing
a solicitation to ascertain whether the number of sources is
adequate for competition. (See 9.204(a) for duties of the
agency activity responsible for establishment of the qualifi-
cation requirement.) If the number of sources is inadequate,
the contracting officer shall request the agency activity
which established the requirement to—

(2) Indicate the anticipated date on which any sources
presently undergoing evaluation will have demonstrated
their abilities to meet the qualification requirement so that
the solicitation could be rescheduled to alow as many addi-
tional sources as possible to qualify; or

(2) Indicate whether a means other than the qualifica-
tion requirement is feasible for testing or demonstrating
quality assurance.

(b) Post solicitation. The contracting officer shall submit
to the agency activity which established the qualification
requirement the names and addresses of concerns which
expressed interest in the acquisition but are not included on
the applicable QPL, QML, or QBL or identified as meeting
the qualification requirement. The activity will then assist
interested concerns in meeting the standards specified for
qualification (see 9.202(a)(2) and (4)).

9.207 Changes in dstatus regarding qualification
requirements.

(&) The contracting officer shall promptly report to the
agency activity which established the qualification require-
ment any conditions which may merit removal or omission
from a QPL, QML, or QBL or affect whether a source
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should continue to be otherwise identified as meeting the
reguirement. These conditions exist when—

(1) Products or services are submitted for inspection or
acceptance that do not meet the qualification requirement;

(2) Products or services were previously rejected and
the defects were not corrected when submitted for inspection
or acceptance;

(3) A supplier fails to request reevaluation following
change of location or ownership of the plant where the prod-
uct which met the qualification requirement was manufac-
tured (see the clause a 52.209-1, Quadlification
Requirements);

(4) A manufacturer of a product which met the qualifi-
cation requirement has discontinued manufacture of the
product;

(5) A source requests removal from a QPL, QML, or
QBL;

(6) A condition of meeting the qualification require-
ment was violated; e.g., advertising or publicity contrary to
9.204(h)(5);

(7) A revised specification imposes anew qualification
reguirement;

(8) Manufacturing or design changes have been incor-
porated in the qualification requirement;

(9) The source is on the List of Parties Excluded from
Federal Procurement and Nonprocurement Programs (see
Subpart 9.4); or

(10) Performance of a contract subject to a qualifica
tion requirement is otherwise unsatisfactory.

(b) After considering any of the above or other conditions
reasonably related to whether a product or source continues
to meet the standards specified for qualification, an agency
may take appropriate action without advance notification.
The agency shall, however, promptly notify the affected par-
tiesif a product or source is removed from a QPL, QML, or
QBL, or will no longer be identified as meeting the standards
specified for qualification. This notice shall contain specific
information why the product or source no longer meets the
qualification requirement.
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PART 10—MARKET RESEARCH

10.002

10.000 Scope of part.

This part prescribes policies and procedures for conduct-
ing market research to arrive at the most suitable approach to
acquiring, distributing, and supporting supplies and services.
This part implements requirements of 41 U.S.C. 253a(a)(1),
41 U.S.C 264b, and 10 U.S.C. 2377.

10.001 Palicy.
(a) Agencies must—
(1) Ensure that legitimate needs are identified and
trade-offs evaluated to acquire items that meet those needs;
(2) Conduct market research appropriate to the circum-
stances—

(i) Before devel oping new requirements documents
for an acquisition by that agency;

(i) Before soliciting offers for acquisitions with an
estimated value in excess of the simplified acquisition
threshold;

(ii1) Before soliciting offers for acquisitions with an
estimated value less than the simplified acquisition threshold
when adequate information is not available and the circum-
stancesjustify its cost;

(iv) Before soliciting offers for acquisitions that
could lead to a bundled contract (15 U.S.C. 644(e)(2)(A));
and

(v) Agencies shall conduct market research on an
ongoing basis, and take advantage to the maximum extent
practicable of commercially available market research meth-
ods, to identify effectively the capabilities, including the
capabilities of small businesses and new entrants into Fed-
eral contracting, that are available in the marketplace for
meeting the requirements of the agency in furtherance of
defense against or recovery from terrorism or nuclear, bio-
logical, chemical or radiological attack (Pub. L. 107-296,
Sec. 858); and

(3) Use the results of market research to—

(i) Determine if sources capable of satisfying the
agency's requirements exist;

(i1) Determine if commercial items or, to the extent
commercial items suitable to meet the agency's needs are not
available, nondevel opmental items are available that—

(A) Meset the agency's requirements;

(B) Could be modified to meet the agency's
requirements; or

(C) Could meet the agency's requirements if
those requirements were modified to a reasonable extent;

(iii) Determine the extent to which commercial
items or nondevelopmental items could be incorporated at
the component level;

(iv) Determine the practices of firms engaged in
producing, distributing, and supporting commercial items,
such as terms for warranties, buyer financing, maintenance
and packaging, and marking;

(v) Ensure maximum practicable use of recovered
materials (see Subpart 23.4) and promote energy conserva
tion and efficiency; and

(vi) Determine whether bundling is necessary and
justified (see 7.107) (15 U.S.C. 644(e)(2)(A)).

(vii) Assess the availahility of electronic and infor-
mation technology that meets all or part of the applicable
accessibility standardsissued by the Architectural and Trans-
portation Barriers Compliance Board at 36 CFR part 1194
(see Subpart 39.2).

(b) When conducting market research, agencies should
not request potential sources to submit more than the mini-
mum information necessary.

(c) If an agency contemplates awarding a bundled con-
tract, the agency—

(1) When performing market research, should consult
with the loca Small Business Administration procurement
center representative (PCR) or, if a PCR is not assigned to
the procuring activity, the SBA Office of Government Con-
tracting Area Office serving the area in which the procuring
activity islocated; and

(2) At least 30 days before release of the solicitation—

(i) Must notify any affected incumbent small busi-
ness concerns of the Government’s intention to bundle the
reguirement; and

(ii) Should notify any affected incumbent small
business concerns of how the concerns may contact the
appropriate Small Business Administration representative.

10.002 Procedures.

(a) Acquisitions begin with a description of the Govern-
ment's needs stated in terms sufficient to allow conduct of
market research.

(b) Market research is then conducted to determine if
commercia items or nondevelopmental items are available
to meet the Government's needs or could be modified to
meet the Government's needs.

(1) The extent of market research will vary, depending
on such factors as urgency, estimated dollar value, complex-
ity, and past experience. Market research involves obtaining
information specific to the item being acquired and should
include—

(i) Whether the Government's needs can be met
by—
(A) Items of atype customarily available in the
commercial marketplace;
(B) Items of a type customarily available in the
commercial marketplace with modifications; or
(C) Items used exclusively for governmental
purposes,
(if) Customary practices regarding customizing,
modifying or tailoring of items to meet customer needs and
associated costs;
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(iii) Customary practices, including warranty, buyer
financing, discounts, etc., under which commercial sales of
the products are made;

(iv) The requirements of any laws and regulations
unique to the item being acquired;

(v) The availability of items that contain recovered
materials and items that are energy efficient;

(vi) The distribution and support capabilities of
potential suppliers, including alternative arrangements and
cost estimates; and

(vii) Size and status of potential sources (see Part
19).
(2) Techniques for conducting market research may
include any or al of the following:

(i) Contacting knowledgeable individuals in Gov-
ernment and industry regarding market capabilities to meet
requirements.

(i) Reviewing the results of recent market research
undertaken to meet similar or identical requirements.

(i) Publishing formal requests for information in
appropriate technical or scientific journals or business publi-
cations.

(iv) Querying the Governmentwide database of con-
tracts and other procurement instruments intended for use by
multiple agencies available at www.contractdirectory.gov and
other Government and commercial databases that provide
information relevant to agency acquisitions.

(v) Participating in interactive, on-line communica-
tion among industry, acquisition personnel, and customers.

10.0-2

(vi) Obtaining source lists of similar items from
other contracting activities or agencies, trade associations or
other sources.

(vii) Reviewing catalogs and other generally avail-
able product literature published by manufacturers, distribu-
tors, and dedlers or available on-line.

(viii) Conducting interchange meetings or holding
presolicitation conferences to involve potential offerors early
in the acquisition process.

(c) If market research indicates commercial or nondevel-
opmental items might not be available to satisfy agency
needs, agencies shall reevaluate the need in accordance with
10.001(a)(3)(ii) and determine whether the need can be
restated to permit commercia or nondevelopmental items to
satisfy the agency's needs.

(d)(1) If market research establishes that the Govern-
ment's need may be met by atype of item or service custom-
arily available in the commercia marketplace that would
meet the definition of a commercial item at Subpart 2.1, the
contracting officer shall solicit and award any resultant con-
tract using the policies and proceduresin Part 12.

(2) If market research establishes that the Govern-
ment's need cannot be met by a type of item or service cus-
tomarily available in the marketplace, Part 12 shall not be
used. When publication of the notice at 5.201 is required, the
contracting officer shall include a notice to prospective offer-
ors that the Government does not intend to use Part 12 for
the acquisition (see 5.207(€)).

(e) Agencies should document the results of market
research in a manner appropriate to the size and complexity
of the acquisition.
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Subpart 12.6—Streamlined Procedures for
Evaluation and Solicitation for Commercial
Items

12.601 General.

This subpart provides optional procedures for (a) stream-
lined evaluation of offers for commercia items; and (b)
streamlined solicitation of offers for commercia items for
use where appropriate. These procedures are intended to
simplify the process of preparing and issuing solicitations,
and evaluating offers for commercial items consistent with
customary commercial practices.

12.602 Sreamlined evaluation of offers.

(8 When evauation factors are used, the contracting
officer may insert a provision substantially the same as the
provision at 52.212-2, Evauation—Commercia Items, in
solicitations for commercial items or comply with the proce-
duresin 13.106 if the acquisition is being made using simpli-
fied acquisition procedures. When the provision at 52.212-2
is used, paragraph (a) of the provision shall be tailored to the
specific acquisition to describe the evaluation factors and
relative importance of those factors. However, when using
the simplified acquisition procedures in Part 13, contracting
officers are not required to describe the relative importance
of evaluation factors.

(b) Offers shall be evaluated in accordance with the crite-
ria contained in the solicitation. For many commercial items,
the criteria need not be more detail ed than technical (capabil-
ity of the item offered to meet the agency need), price and
past performance. Technical capability may be evaluated by
how well the proposed products meet the Government
requirement instead of predetermined subfactors. Solicita-
tions for commercial items do not have to contain subfactors
for technical capability when the solicitation adequately
describes the item's intended use. A technical evaluation
would normally include examination of such things as prod-
uct literature, product samples (if requested), technical fea-
tures and warranty provisions. Past performance shall be
evaluated in accordance with the procedures in 13.106 or
Subpart 15.3, as applicable. The contracting officer shall
ensure the instructions provided in the provision at 52.212-1,
Instructions to Offerors— Commercial Items, and the evalu-
ation criteria provided in the provision at 52.212-2, Evalua-
tion— Commercial Items, are in agreement.

(c) Select the offer that is most advantageous to the Gov-
ernment based on the factors contained in the solicitation.
Fully document the rationale for selection of the successful
offeror including discussion of any trade-offs considered.

12.603 Streamlined solicitation for commercial items.
(8 When a written solicitation will be issued, the con-
tracting officer may use the following procedure to reduce

the time required to solicit and award contracts for the acqui-
sition of commercia items. This procedure combines the
synopsis required by 5.203 and the issuance of the solicita-
tion into a single document.
(b) When using the combined synopsis/solicitation proce-
dure, the SF 1449 is not used for issuing the solicitation.
(c) To use these procedures, the contracting officer
shall—
(1) Prepare the synopsis as described at 5.207.
(2) Inthe Description, include the following additional
information:
(i) The following statement:

This is a combined synopsis/solicitation for commercial
items prepared in accordance with the format in Subpart 12.6,
as supplemented with additional information included in this
notice. This announcement constitutes the only solicitation;
proposals are being requested and a written solicitation will
not be issued.

(i) The solicitation number and a statement that the
solicitation isissued as an invitation to bid (IFB), request for
quotation (RFQ) or request for proposal (RFP).

(iii) A statement that the solicitation document and
incorporated provisions and clauses are those in effect
through Federal Acquisition Circular .

(iv) A notice regarding any set-aside and the associ-
ated NAICS code and small business size standard. Also
include a statement regarding the Small Business Competi-
tiveness Demonstration Program, if applicable.

(v) A list of contract line item number(s) and items,
quantities and units of measure, (including option(s), if
applicable).

(vi) Description of requirements for the items to be
acquired.

(vii) Date(s) and place(s) of delivery and accep-
tance and FOB point.

(viii) A statement that the provision at 52.212-1,
Instructions to Offerors—Commercial, applies to this acqui-
sition and a statement regarding any addenda to the provi-
sion.

(ix) A statement regarding the applicability of the
provision at 52.212-2, Evaluation—Commercia Items, if
used, and the specific evaluation criteria to be included in
paragraph (a) of that provision. If this provision is not used,
describe the evaluation procedures to be used.

(x) A statement advising offerors to include a com-
pleted copy of the provision at 52.212-3, Offeror Represen-
tations and Certifications—Commercial Items, with its offer.

(xi) A statement that the clause at 52.212-4, Con-
tract Terms and Conditions—Commercial Items, applies to
this acquisition and a statement regarding any addendato the
clause.
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(xii) A statement that the clause at 52.212-5, Con-
tract Terms and Conditions Required To Implement Statutes
or Executive Orders—Commercial Items, applies to this
acquisition and a statement regarding which, if any, of the
additional FAR clauses cited in the clause are applicable to
the acquisition.

(xiii) A statement regarding any additional contract
requirement(s) or terms and conditions (such as contract
financing arrangements or warranty requirements) deter-
mined by the contracting officer to be necessary for this
acquisition and consistent with customary commercial prac-
tices.

(xiv) A statement regarding the Defense Priorities
and Allocations System (DPAS) and assigned rating, if
applicable.
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(xv) A statement regarding any applicable Num-
bered Notes.

(xvi) The date, time and place offers are due.

(xvii) The name and telephone number of the indi-
vidua to contact for information regarding the solicitation.

(3) Allow response time for receipt of offers as fol-
lows:

(i) Because the synopsis and solicitation are con-
tained in a single document, it is not necessary to publicize a
separate synopsis 15 days before the issuance of the solicita-
tion.

(if) When using the combined synopsis and solicita-
tion, contracting officers must establish a response time in
accordance with 5.203(b) (but see 5.203(h)).

(4) Publicize amendments to solicitations in the same
manner as theinitial synopsis and solicitation.
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determination that it is applicable within 60 days of receiving
the petition.

13.006 Inapplicable provisions and clauses.

While certain statutes still apply, pursuant to Public Law
103-355, the following provisions and clauses are inapplica-
ble to contracts and subcontracts at or below the simplified
acquisition threshold:

(a) 52.203-5, Covenant Against Contingent Fees.

(b) 52.203-6, Restrictions on Subcontractor Sales to the
Government.

(c) 52.203-7, Anti-Kickback Procedures.

(d) 52.215-2, Audits and Records—Negotiation.

(e) 52.222-4, Contract Work Hours and Safety Standards
Act—Overtime Compensation.

(f) 52.223-6, Drug-Free Workplace, except for individuals.

(g) 52.223-9, Estimate of Percentage of Recovered Mate-
rial Content for EPA-Designated Products.

Subpart 13.1—Procedures

13.101 General.
(a) In making purchases, contracting officers shall—

(1) Comply with the policy in 7.202 relating to eco-
nomic purchase quantities, when practicable;

(2) Satisfy the procedures described in Subpart 19.6
with respect to Certificates of Competency before rejecting a
quotation, oral or written, from a small business concern
determined to be nonresponsible (see Subpart 9.1); and

(3) Provide for the inspection of supplies or services as
prescribed in 46.404.

(b) In making purchases, contracting officers should—

(1) Include related items (such as small hardware items
or spare partsfor vehicles) in one solicitation and make award
on an “all-or-none” or “multiple award” basis provided sup-
pliers are so advised when quotations or offers are requested;

(2) Incorporate provisions and clauses by reference in
solicitationsand in awards under requestsfor quotations, pro-
vided the requirementsin 52.102 are satisfied;

(3) Make maximum effort to obtain trade and prompt
payment discounts (see 14.408-3). Prompt payment discounts
shall not be considered in the evaluation of quotations; and

(4) Use bulk funding to the maximum extent practica-
ble. Bulk funding is a system whereby the contracting officer
receives authorization from afiscal and accounting officer to
obligate funds on purchase documents against a specified
lump sum of funds reserved for the purpose for a specified
period of time rather than obtaining individual obligational
authority on each purchase document. Bulk funding is partic-
ularly appropriate if numerous purchases using the same type
of funds are to be made during a given period.

13.102 Sourcelist.

(a) Contracting officers should use the Central Contractor
Registration database (see Subpart 4.11) at http://
www.ccr.gov as their primary sources of vendor information.
Offices maintaining additional vendor source files or listings
should identify the status of each source (when the status is
made known to the contracting office) in the following cate-
gories:

(1) Small business.

(2) Small disadvantaged business.

(3) Women-owned small business.

(4) HUBZone small business.

(5) Service-disabled veteran-owned small business.
(6) Veteran-owned small business.

(b) The status information may be used as the basis to
ensure that small business concerns are provided the maxi-
mum practicable opportunities to respond to solicitations
issued using simplified acquisition procedures.

13.103 Use of standing price quotations.

Authorized individuals do not have to obtain individual
quotations for each purchase. Standing price quotations may
be used if—

(a) The pricing information is current; and

(b) The Government obtains the benefit of maximum dis-
counts before award.

13.104 Promoting competition.

The contracting officer must promote competition to the
maximum extent practicable to obtain supplies and services
from the source whose offer is the most advantageous to the
Government, considering the administrative cost of the pur-
chase.

(a) The contracting officer must not—
(1) Solicit quotations based on personal preference; or

(2) Restrict solicitation to suppliers of well-known and
widely distributed makes or brands.

(b) If using simplified acquisition procedures and not
using either FACNET or providing accessto the notice of pro-
posed contract action and solicitation information through the
Governmentwide point of entry (GPE), maximum practicable
competition ordinarily can be obtained by soliciting quota-
tions or offersfrom sourceswithin thelocal tradearea. Unless
the contract action requires synopsis pursuant to 5.101 and an
exception under 5.202 is not applicable, consider solicitation
of at least three sources to promote competition to the maxi-
mum extent practicable. Whenever practicable, request quo-
tations or offersfrom two sources not included in the previous
solicitation.
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13.105 Synopsisand posting requirements.

(a) The contracting officer must comply with the public
display and synopsis requirements of 5.101 and 5.203
unless—

(1)(i) FACNET isused for an acquisition at or bel ow the
simplified acquisition threshold; or
(i1) The GPE isused at or below the simplified acqui-
sition threshold for providing widespread public notice of
acquisition opportunitiesand offerors are provided ameans of
responding to the solicitation electronically; or
(2) An exceptionin 5.202 applies.

(b) When acquiring commercial items or supplies or ser-
vices procured in accordance with 12.102(f)(1) and (f)(2), the
contracting officer may use a combined synopsis and solici-
tation. In these cases, a separate solicitation is not required.
The contracting officer must include enough information to
permit suppliers to develop quotations or offers.

13.106 Soliciting competition, evaluation of quotationsor
offers, award and documentation.

13.106-1 Soliciting competition.

(a) Considerations. In soliciting competition, the contract-
ing officer shall consider the guidance in 13.104 and the fol-
lowing before requesting quotations or offers:

(D(i) The nature of the article or service to be pur-
chased and whether it is highly competitive and readily avail-
able in severa makes or brands, or is relatively
noncompetitive.

(i1) An €electronic commerce method that employs
widespread electronic public notice is not available; and

(i) The urgency of the proposed purchase.

(iv) The dollar value of the proposed purchase.

(v) Past experience concerning specific dealers
prices.

(2) When saliciting quotations or offers, the contracting
officer shall notify potential quoters or offerorsof the basison
which award will be made (price alone or price and other fac-
tors, e.g., past performance and quality). Contracting officers
are encouraged to use best value. Solicitations are not
required to state therel ative importance assigned to each eval-
uation factor and subfactor, nor are they required to include
subfactors.

(b) Soliciting froma single source. (1) For purchases not
exceeding the simplified acquisition threshold, contracting
officers may solicit from one source if the contracting officer
determinesthat the circumstances of the contract action deem
only one source reasonably available (e.g., urgency, exclusive
licensing agreements, or industrial mobilization).

(2) For sole source acquisitions of commercial itemsin
excess of the simplified acquisition threshold conducted pur-
suant to Subpart 13.5, the requirements at 13.501(a) apply.
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(c) Soliciting orally. (1) The contracting officer shall
solicit quotations orally to the maximum extent practicable,
if—

(i) The acquisition does not exceed the simplified
acquisition threshold;

(ii) Oral salicitation is more efficient than soliciting
through available electronic commerce aternatives; and

(iii) Noticeis not required under 5.101.

(2) However, an oral solicitation may not be practicable
for contract actions exceeding $25,000 unless covered by an
exception in 5.202.

(d) Written solicitations. If obtaining electronic or oral
quotations is uneconomical or impracticable, the contracting
officer should issue paper solicitations for contract actions
likely to exceed $25,000. The contracting officer shall issuea
written solicitation for construction requirements exceeding
$2,000.

(e) Use of options. Options may be included in solicita-
tions, provided the requirements of Subpart 17.2 are met and
the aggregate value of the acquisition and all options does not
exceed the dollar threshold for use of simplified acquisition
procedures.

(f) Inquiries. An agency should respond to inquiries
received through any medium (including FACNET) if doing
so would not interfere with the efficient conduct of the acqui-
sition. For an acquisition conducted through FACNET, an
agency must respond to telephonic or facsimileinquiriesonly
if it is unable to receive inquiries through FACNET.

13.106-2 Evaluation of quotationsor offers.

(a) General. (1) The contracting officer shall evaluate quo-

tations or offers—

(i) In an impartial manner; and

(it) Inclusive of transportation chargesfrom the ship-
ping point of the supplier to the delivery destination.

(2) Quotations or offers shall be evaluated on the basis
established in the solicitation.

(3) All quotations or offers shall be considered (see
paragraph (b) of this subsection).

(b) Evaluation procedures. (1) The contracting officer has
broad discretion in fashioning suitable eval uation procedures.
The procedures prescribed in Parts 14 and 15 are not manda-
tory. At the contracting officer's discretion, one or more, but
not necessarily all, of the evaluation proceduresin Part 14 or
15 may be used.

(2) If using price and other factors, ensure that quota-
tions or offers can be evaluated in an efficient and minimally
burdensome fashion. Formal evaluation plans and establish-
ing a competitive range, conducting discussions, and scoring
quotations or offers are not required. Contracting offices may
conduct comparative evaluations of offers. Evaluation of
other factors, such as past performance—
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(i) Doesnot requirethe creation or existence of afor-
mal data base; and

(if) May be based on information such as the con-
tracting officer's knowledge of and previous experience with
the supply or service being acquired, customer surveys, or
other reasonable basis.

(3) For acquisitions conducted using FACNET or a
method that permits el ectronic responseto the solicitation, the
contracting officer may—

(i) After preliminary consideration of all quotations
or offers, identify from all quotations or offers received one
that is suitable to the user, such as the lowest priced brand
name product, and quickly screen all lower priced quotations
or offers based on readily discernible value indicators, such
as past performance, warranty conditions, and maintenance
availahility; or

(i1) Where an evaluation is based only on price and
past performance, make an award based on whether the low-
est priced of the quotations or offers having the highest past
performance rating possible represents the best value when
compared to any lower priced quotation or offer.

13.106-3 Award and documentation.

(a) Basisfor award. Before making award, the contracting
officer must determine that the proposed priceisfair and rea-
sonable.

(1) Whenever possible, base price reasonableness on
competitive quotations or offers.

(2) If only one responseisreceived, include a statement
of price reasonableness in the contract file. The contracting
officer may base the statement on—

(i) Market research;

(if) Comparison of the proposed price with prices
found reasonable on previous purchases;

(iii) Current price lists, catalogs, or advertisements.
However, inclusion of apriceinapricelist, catalog, or adver-
tisement does not, in and of itself, establish fairness and rea-
sonableness of the price;

(iv) A comparison with similar items in a related
industry;

(v) The contracting officer’s personal knowledge of
the item being purchased;

(vi) Comparison to an independent Government
estimate; or

(vii) Any other reasonable basis.

(3) Occasionally an item can be obtained only from a

supplier that quotes a minimum order price or quantity that

either unreasonably exceeds stated quantity reguirements or
results in an unreasonable price for the quantity required. In

these instances, the contracting officer should inform the
requiring activity of all facts regarding the quotation or offer
and ask it to confirm or ater itsrequirement. The file shall be
documented to support the final action taken.

(b) File documentation and retention. Keep documenta-
tion to a minimum. Purchasing offices shall retain data sup-
porting purchases (paper or electronic) to the minimum extent
and duration necessary for management review purposes (see
Subpart 4.8). Thefollowingillustrate the extent to which quo-
tation or offer information should be recorded:

(1) Cral solicitations. The contracting office should
establish and maintain records of oral price quotations in
order to reflect clearly the propriety of placing the order at the
price paid with the supplier concerned. In most cases, thiswill
consist merely of showing the names of the suppliers con-
tacted and the prices and other terms and conditions quoted
by each.

(2) Written solicitations (see 2.101). For acquisitions
not exceeding the simplified acquisition threshold, limit writ-
ten records of solicitations or offers to notes or abstracts to
show prices, delivery, references to printed price lists used,
the supplier or suppliers contacted, and other pertinent data.

(3) Special situations. Include additional statements—

(i) Explaining the absence of competition if only one
source is solicited and the acquisition does not exceed the
simplified acquisition threshold (does not apply to an acqui-
sition of utility services available from only one source); or

(ii) Supporting the award decision if other than
price-related factorswere considered in selecting the supplier.

(c) Notification. For acquisitions that do not exceed the
simplified acquisition threshold and for which automatic noti-
fication is not provided through FACNET or an electronic
commerce method that employs widespread el ectronic public
notice, notification to unsuccessful suppliers shall be given
only if requested or required by 5.301.

(d) Request for information. If asupplier requestsinforma-
tion on an award that was based on factors other than price
alone, a brief explanation of the basis for the contract award
decision shall be provided (see 15.503(b)(2)).

(e) Taxpayer Identification Number. If anoral solicitationis
used, the contracting officer shall ensure that the copy of the
award document sent to the payment office is annotated with
the contractor’s Taxpayer Identification Number (TIN) and
typeof organization (see4.203), unlessthisinformationwill be
obtained from some other source (e.g., centralized database).
The contracting officer shall discloseto the contractor that the
TIN may be used by the Government to collect and report on
any delingquent amountsarising out of thecontractor’srel ation-
shipwiththe Government (31 U.S.C. 7701(c)(3)).

(FAC 2001-16) 13.1-5
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SUBPART 13.2—ACTIONS AT OR BELOW THE MICRO-PURCHASE THRESHOLD

13.202

Subpart 13.2—Actions At or Below the Micro-
Purchase Threshold

13.201 General.

(a) Agency heads are encouraged to delegate micro-pur-
chase authority (see 1.603-3).

(b) The Governmentwide commercial purchase card shall
be the preferred method to purchase and to pay for micro-pur-
chases (see 2.101).

(c) Purchases at or below the micro-purchase threshold
may be conducted using any of the methods described in Sub-
part 13.3, provided the purchaser is authorized and trained,
pursuant to agency procedures, to use those methods.

(d) Micro-purchases do not require provisions or clauses,
except as provided at 4.1104 and 32.1110. This paragraph
takes precedence over any other FAR requirement to the con-
trary, but does not prohibit the use of any clause.

(e) The requirements in Part 8 apply to purchases at or
below the micro-purchase threshold.

(f) The procurement requirementsin the Resource Conser-
vation and Recovery Act (42 U.S.C. 6962) and Executive
Order 13101 of September 14, 1998, Greening the Govern-
ment through Waste Prevention, Recycling, and Federa
Acquisition, apply to purchases at or below the micro-pur-
chase threshold (see Subpart 23.4).

(9)(1) For acquisitions of supplies or services that, as
determined by the head of the agency, are to be used to facil-
itate defense against or recovery from terrorism or nuclear,
biological, chemical, or radiological attack, the temporary
micro-purchase thresholds are—

(i) $7,500 for acquisitions by or for any agency if the
award is made from January 24, 2003, through November 24,
2003; and

(ii) $15,000 for acquisitions by or for the Depart-
ment of Defense if award is made and funds are obligated on
or before September 30, 2003.

(2) Purchases using this authority must have aclear and
direct relationship to defense against or recovery from terror-
ism or nuclear, biological, chemical, or radiological attack.

13.202 Purchase guidelines.

(a) Solicitation, evaluation of quotations, and award.
(1) Totheextent practicable, micro-purchases shall bedistrib-
uted equitably among qualified suppliers.

(2) Micro-purchases may be awarded without soliciting
competitive quotationsif the contracting officer or individual
appointed in accordance with 1.603-3(b) considers the price
to be reasonable.

(3) The administrative cost of verifying the reasonable-
ness of the price for purchases may more than offset potential
savings from detecting instances of overpricing. Therefore,
action to verify price reasonableness need only be taken if—

(i) The contracting officer or individual appointedin
accordance with 1.603-3(b) suspects or has information to
indicate that the price may not be reasonable (e.g., compari-
son to the previous price paid or personal knowledge of the
supply or service); or

(i) Purchasing asupply or service for which no com-
parable pricing information isreadily available (e.g., asupply
or service that is not the same as, or is not similar to, other
supplies or services that have recently been purchased on a
competitive basis).

(b) Documentation. If competitive quotations were solic-
ited and award was made to other than the low quoter, docu-
mentation to support the purchase may be limited to
identification of the solicited concerns and an explanation for
the award decision.

13.2-1
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SUBPART 14.5—TWO-STEP SEALED BIDDING

14.503-1

Subpart 14.5—Two-Step Sealed Bidding

14.501 General.

Two-step sealed bidding is a combination of competitive
procedures designed to obtain the benefits of sealed bidding
when adequate specifications are not available. An objective
isto permit the development of a sufficiently descriptive and
not unduly restrictive statement of the Government’srequire-
ments, including an adequate technical data package, so that
subsequent acquisitions may be made by conventional sealed
bidding. This method is especially useful in acquisitions
requiring technical proposals, particularly those for complex
items. It is conducted in two steps:

(a) Step one consists of the request for, submission, evalu-
ation, and (if necessary) discussion of a technical proposal.
No pricing is involved. The objective is to determine the
acceptability of the supplies or services offered. As used in
this context, theword “technical” hasabroad connotation and
includes, among other things, the engineering approach, spe-
cial manufacturing processes, and special testing techniques.
It is the proper step for clarification of questions relating to
technical requirements. Conformity to the technical require-
mentsisresolved in this step, but not responsibility as defined
in9.1.

(b) Step two involves the submission of sealed priced bids
by those who submitted acceptabl e technical proposalsin step
one. Bids submitted in step two are eval uated and the awards
made in accordance with Subparts 14.3 and 14.4.

14.502 Conditionsfor use.

(a) Unless other factors require the use of sealed bidding,
two-step sealed bidding may be used in preference to negoti-
ation when all of the following conditions are present:

(1) Available specifications or purchase descriptions
are not definite or complete or may be too restrictive without
technical evaluation, and any necessary discussion, of the
technical aspects of the requirement to ensure mutual under-
standing between each source and the Government.

(2) Definite criteria exist for evaluating technical pro-
posals.

(3) More than one technically qualified source is
expected to be available.

(4) sufficient time will be available for use of the two-
step method.

(5) A firm-fixed-price contract or afixed-price contract
with economic price adjustment will be used.

(b) None of the following precludes the use of two-step
sealed bidding:

(1) Multi-year contracting.

(2) Government-owned facilities or specia tooling to
be made available to the successful bidder.

(3) A total small business set-aside (see 19.502-2).

(4) The use of the price evaluation adjustment for small
disadvantaged business concerns (see Subpart 19.11).

(5) The use of aset-aside or price evaluation preference
for HUBZone small business concerns (see Subpart 19.13).

(6) A first or subsequent production quantity is being
acquired under a performance specification.

14.503 Procedures.

14.503-1 Step one.

(a) Requestsfor technical proposals shall be synopsizedin
accordance with Part 5. The request must include, as a mini-
mum, the following:

(1) A description of the supplies or services required.

(2) A statement of intent to use the two-step method.

(3) The requirements of the technical proposal.

(4) Theevaluation criteria, toincludeall factorsand any
significant subfactors.

(5) A statement that the technical proposals shall not
include prices or pricing information.

(6) The date, or date and hour, by which the proposal
must be received (see 14.201-6(r)).

(7) A statement that—

(i) Inthe second step, only bids based upon technical
proposals determined to be acceptable, either initially or asa
result of discussions, will be considered for awards, and

(i) Each bid in the second step must be based on the
bidder’s own technical proposals.

(8) A statement that—

(i) Offerors should submit proposal s that are accept-
able without additional explanation or information,

(if) The Government may make a final determina-
tion regarding aproposal’s acceptability solely on the basis of
the proposal as submitted; and

(iii) The Government may proceed with the second
step without requesting further information from any offeror;
however, the Government may request additional information
from offerors of proposals that it considers reasonably sus-
ceptible of being made acceptable, and may discuss proposals
with their offerors.

(9) A statement that a notice of unacceptability will be
forwarded to the offeror upon completion of the proposal
evaluation and final determination of unacceptability.

(10) A statement either that only onetechnical proposal
may be submitted by each offeror or that multiple technical
proposals may be submitted. When specifications permit dif-
ferent technical approaches, it is generally in the Govern-
ment’s interest to authorize multiple proposals. If multiple
proposals are authorized, see 14.201-6(s).

(b) Information on delivery or performance requirements
may be of assistance to biddersin determining whether or not
to submit a proposal and may be included in the request. The
reguest shall also indicate that the information is not binding

(FAC 2001-16) 14.5-1
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on the Government and that the actual delivery or perfor-
mance requirements will be contained in the invitation issued
under step two.

(c) Upon receipt, the contracting officer shall—
(1) Safeguard proposals against disclosure to unautho-
rized persons;
(2) Accept and handle data marked in accordance with
15.609 as provided in that section; and

(3) Remove any reference to price or cost.

(d) The contracting officer shall establish atime period for
evaluating technical proposals. The period may vary with the
complexity and number of proposalsinvolved. However, the
evaluation should be completed quickly.

(e)(1) Evaluations shall be based on the criteria in the
request for proposals but not consideration of responsibility
as defined in 9.1, Proposals, shall be categorized as—

(i) Acceptable;

(if) Reasonably susceptible of being made accept-
able; or

(i) Unacceptable.

(2) Any proposal which modifies, or failsto conform to
the essential requirements or specifications of, the request for
technical proposals shall be considered nonresponsive and
categorized as unacceptable.

(f)(1) The contracting officer may proceed directly with
step two if there are sufficient acceptable proposals to ensure
adequate price competition under step two, and if further
time, effort and delay to make additional proposal sacceptable
and thereby increase competition would not be in the Govern-
ment’s interest. If thisis not the case, the contracting officer
shall request bidders whose proposals may be made accept-
able to submit additional clarifying or supplementing infor-
mation. The contracting office shall identify the nature of the
deficiencies in the proposal or the nature of the additional
information required. The contracting officer may also
arrange discussionsfor this purpose. No proposal shall bedis-
cussed with any offeror other than the submitter.

14.5-2

(2) Ininitiating requests for additional information, the
contracting officer shall fix an appropriate time for biddersto
conclude discussions, if any, submit all additional informa-
tion, and incorporate such additional information as part of
their proposals submitted. Such time may be extended in the
discretion of the contracting officer. If the additional informa-
tion incorporated as part of a proposal within the final time
fixed by the contracting officer establishes that the proposal
isacceptable, it shall be so categorized. Otherwise, it shall be
categorized as unacceptable.

(g) When a technical proposal is found unacceptable
(either initially or after clarification), the contracting officer
shall promptly notify the offeror of the basis of the determi-
nation and that a revision of the proposal will not be consid-
ered. Upon written request, the contracting officer shall
debrief unsuccessful offerors (see 15.505 and 15.506).

(h) Late technical proposals are governed by 15.208 (b),
(c), and (f).

(i) If itisnecessary to discontinue two-step sealed bidding,
the contracting officer shall include a statement of the facts
and circumstances in the contract file. Each offeror shall be
notified in writing. When step one results in no acceptable
technical proposal or only one acceptable technical proposal,
the acquisition may be continued by negotiation.

14.503-2 Sep two.
(a) Sedled bidding procedures shall be followed except
that invitations for bids shall—
(1) Beissued only to those offerors submitting accept-
able technical proposalsin step one;
(2) Include the provision prescribed in 14.201-6(t);
(3) Prominently state that the bidder shall comply with
the specifications and the bidder's technical proposal; and
(4) Not be synopsized through the Governmentwide
point of entry (GPE) as an acquisition opportunity nor pub-
licly posted (see 5.101(a)).
(b) The names of firms that submitted acceptable propos-
asin step one will be listed through the GPE for the benefit
of prospective subcontractors (see 5.207).



SUBPART 22.10—SERVICE CONTRACT ACT OF 1965, ASAMENDED
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gaining agreement are substantially at variance with those
which prevail for servicesof asimilar character inthelocality,
or (2) that the wages and fringe benefits in the predecessor
contractor's coll ective bargai ning agreement are not the result
of arm's length negotiations (see 22.1013 and 22.1021). The
Department of Labor (DOL) has concluded that contingent
collective bargaining agreement provisions that attempt to
limit a contractor's obligations by means such as requiring
issuance of a wage determination by the DOL, requiring
inclusion of the wage determination in the contract, or requir-
ing the Government to adequately reimburse the contractor,
generaly reflect alack of arm's length negotiations.

(f) If the services are being furnished at more than one
location and the collectively bargained wage rates and fringe
benefits are different at different locations or do not apply to
one or more locations, the contracting officer shall identify
the locations to which the agreements apply.

(9) If the collective bargaining agreement does not apply
to all service employees under the contract, the contracting
officer shall separately list on the SF 98athe service employee
classifications—

(1) Subject to the collective bargaining agreement; and
(2) Not subject to any collective bargaining agreement.

22.1008-4 Procedures when place of performance is
unknown.
(See 22.1009.)

22.1008-5 Multiple-year contracts.

If the proposed contract is multiple year and is not subject
to annual appropriations, the contracting officer shall furnish
with the Notice a statement in writing describing the type of
funding and giving the length of the performance period.
Unless otherwise advised by the wage and hour division that
aNoticemust befiled on theannual anniversary date, the con-
tracting officer shall submit a new Notice on each biennial
anniversary date of the multiple year contract if itsterm isfor
aperiod in excess of 2 years.

22.1008-6 Contract madifications (options, extensions,
changesin scope) and anniversary dates.

If the purpose of the Natice isto obtain awage determina-
tion for an exercise of an option, an extension to the contract
term, a change in scope (see 22.1007(b)(2)), or the anniver-
sary date of a multiple year contract, the contracting officer
shall fill in Box 2 of the SF 98 asfollows:

(8 Inthe " Estimated solicitation date” subbox, indicate, as
appropriate:

“Mod-Exercise of Option;” “Mod-Extension;” “Maod-
Changein Scope;” “Annua Anniversary;” or “Biennial Anni-
versary;” and

(b) In the “month/day/year” subbox, indicate the date the
wage determination is required.

22.1008-7 Required time of submission of Notice.

(@) If the contract action is for a recurring or known
reguirement, the contracting officer shall submit the Notice
not less than 60 days (nor more than 120 days, except with the
approva of the Wage and Hour Division) before the earlier
of—

(1) Issuance of any invitation for bids;

(2) Issuance of any request for proposals;

(3) Commencement of negotiations;

(4) Issuance of modification for exercise of option, con-
tract extension, or change in scope;

(5) Annual anniversary date of a contract for more than
1 year subject to annual appropriations; or

(6) Each biennial anniversary date of a contract for
more than 2 years not subject to annual appropriations unless
otherwise advised by the Wage and Hour Division (see
22.1008-5).

(b) If the contract action isfor anonrecurring or unknown
requirement for which the advance planning described in
paragraph (a) of this subsectionisnot feasible, the contracting
officer shall submit the Notice as soon as possible, but not
later than 30 days before the contracting actions in paragraph
(@) of this subsection. The contracting officer should indicate
on the Notice that the requirement is nonrecurring or
unknown and advance planning was not feasible.

(c) If exceptional circumstances prevent timely submis-
sion, asrequired by paragraphs (a) and (b) of this subsection,
the contracting officer shall submit the Notice and the
required supplemental information with a written statement
of the reason for delay as soon as practicable.

(d) Inan emergency situation requiring animmediate wage
determination response, the contracting officer shall, in accor-
dance with contracting agency procedures, contact the Wage
and Hour Division by telephone for guidance before submit-
ting the Notice.

22.1009 Place of performance unknown.

22.1009-1 General.

If the place of performance is unknown, the contracting
officer may usethe proceduresin this section. The contracting
officer should first attempt to identify the specific places or
geographical areas where the services might be performed
(see 22.1009-2) and then may follow the procedures either in
22.1009-3 or in 22.1009-4.

22.1009-2  Attempt to identify possible places of
performance.

The contracting officer should attempt to identify the spe-
cific places or geographical areaswhere the services might be
performed. The following may indicate possible places of
performance:

(FAC 2001-16) 22.10-7
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(8) Locations of previous contractors and their competi-
tors.

(b) Databases avail able viathe Internet for lists of prospec-
tive offerors and contractors.

(c) Responses to a presolicitation notice (see 5.204).

22.1009-3 All possible places of performance identified.

(a) If the contracting officer can identify all the possible
places or areas of performance (even though the actual place
of performancewill not be known until the successful offeror
is chosen), the contracting officer, as required in 22.1008,
shall submit the Notice to the Wage and Hour Division. If the
number of places of performance exceeds the space available
on the Notice, the contracting officer shall providealisting by
state-county-city/town in an attachment to the Notice.

(b) The Wage and Hour Division may issue a wage deter-
mination for each different geographical area of performance
identified by the contracting officer, or in unusual situations
it may issue awage determination for one or more composite
areas of performance. If there is a substantial number of
placesor areas of performance indicating the need for awage
determination for one or more composite areas of perfor-
mance, the contracting officer should, before submitting the
Notice, contact the Wage and Hour Division concerning the
issuance of such awage determination.

(c) If the contracting officer subsequently learns of any
potential offerorsin previously unidentified places before the
closing date for submission of offers, the contracting officer
shall follow one of the following procedures:

(2) Continueto follow the proceduresin this subsection
and:
(i) Submit Notices for the additional places of per-
formance to the Wage and Hour Division, and
(if) Amend the solicitation to include all wage deter-
minationsand, if necessary, extend the time for submission of
final offers.
(2) Follow the procedures in 22.1009-4.

22.1009-4 All possible places of performance not
identified.

If the contracting officer believes that there may be offer-
ors interested in performing in unidentified places or areas,
the contracting officer may use the following procedures:

(a) If the contracting officer has identified possible places
or areas where services might be performed, the contracting
officer must submit the Notice to the Wage and Hour Division
(see 22.1009-3(a) and (b)).

(b) Include the following information in the notice of con-
tract action:

(1) That the place of performance is unknown.

(2) The possible places or areas of performance for
which the contracting officer has requested wage determina-
tions.

22.10-8

(3) That the contracting officer will request wage deter-
minations for additional possible places of performance if
asked to do so in writing.

(4) Thetime and date by which requests for wage deter-
minations for additional places must be received by the con-
tracting officer.

(c) Insert the clause at 52.222-49, Service Contract Act—
Place of Performance Unknown, in solicitations and con-
tracts. Include the information required in the clause by sub-
paragraphs (b)(2) and (b)(4) of this subsection. The closing
date for receipt of offerors’ requests for wage determinations
for additional possible places of performance should allow
reasonable time for potential offerors to review the solicita-
tion and determine their interest in competing. Generally, 10
to 15 daysfrom the date of issuance of the solicitation may be
considered a reasonable period of time.

(d) The procedures in 14.304 shall apply to late receipt of
offerors’ requests for wage determinations for additional
places of performance. However, late receipt of an offeror’s
reguest for awage determination for additional places of per-
formance does not preclude the offeror’s competing for the
proposed acquisition.

(e) If the contracting officer receives any timely requests
for wage determinations for additional places of performance
the contracting officer shall—

(1) Submit Notices for the additional places of perfor-
mance to the Wage and Hour Division; and

(2) Amend the solicitation to include all wage determi-
nations and, if necessary, extend the time for submission of
final offers.

() If the successful offeror did not make atimely request
for awage determination and will perform in a place of per-
formance for which the contracting officer therefore did not
reguest a wage determination, the contracting officer shall—

(1) Award the contract;
(2) Request awage determination; and

(3) Incorporate the wage determination in the contract,
retroactive to the date of contract award and with no adjust-
ment in contract price, pursuant to the clause at 52.222-49,
Service Contract—Place of Performance Unknown.

22.1010 Notification tointerested partiesunder collective
bar gaining agreements.

(a) The contracting officer should determine whether the
incumbent prime contractor’s or its subcontractors service
employees performing on the current contract are represented
by a collective bargaining agent. If there is a collective bar-
gaining agent, the contracting officer shall give both the
incumbent contractor and its employees’ collective bargain-
ing agent written notification of—
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24.203

Subpart 24.2—Freedom of Information Act

24.201 Authority.

The Freedom of Information Act (5 U.S.C. 552, as
amended) providesthat information isto be made availableto
the public either by—

(a) Publication in the Federal Register;

(b) Providing an opportunity to read and copy records at
convenient locations; or

(c) Upon request, providing a copy of a reasonably
described record.

24.202 Prohibitions.

(a) A proposal in the possession or control of the Govern-
ment, submitted in response to a competitive solicitation,
shall not be made available to any person under the Freedom
of Information Act. This prohibition does not apply to a pro-
posal, or any part of a proposal, that is set forth or incorpo-
rated by reference in a contract between the Government and
the contractor that submitted the proposal. (See 10 U.S.C.
2305(g) and 41 U.S.C. 253b(m).)

(b) No agency shall disclose any information obtained pur-
suant to 15.403-3(b) that is exempt from disclosure under the
Freedom of Information Act. (See 10 U.S.C. 2306a(d)(2)(C)
and 41 U.S.C. 254b(d)(2)(C).)

(c) A dispute resolution communication that is between a
neutral person and a party to alternative dispute resolution
proceedings, and that may not be disclosed under 5 U.S.C.

574, is exempt from disclosure under the Freedom of Infor-
mation Act (5 U.S.C. 552(b)(3)).

24.203 Policy.

(a) The Act specifies, among other things, how agencies
shall make their records available upon public request,
imposes strict time standards for agency responses, and
exempts certain records from public disclosure. Each
agency’s implementation of these requirements is located in
its respectivetitle of the Code of Federal Regulations and ref-
erenced in Subpart 24.2 of its implementing acquisition reg-
ulations.

(b) Contracting officers may receive requests for records
that may be exempted from mandatory public disclosure. The
exemptions most often applicable are those relating to classi-
fiedinformation, to trade secrets and confidential commercia
or financial information, to interagency or intra-agency mem-
oranda, or to personal and medical information pertaining to
an individual. Since these requests often involve complex
issues requiring an in-depth knowledge of alarge and increas-
ing body of court rulings and policy guidance, contracting
officers are cautioned to comply with the implementing reg-
ulations of their agency and to obtain necessary guidance
from the agency officials having Freedom of Information Act
responsibility. If additional assistance is needed, authorized
agency officials may contact the Department of Justice,
Office of Information and Privacy.
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25.408 Procedures.
(a) If the Trade Agreements Act or NAFTA applies (see
25.401), the contracting officer must—

(1) Comply with the requirements of 5.203, Publicizing
and response time;

(2) Comply with the requirements of 5.207, Preparation
and Transmittal of Synopses, including the appropriate
| “Numbered Note” (5.207(e)) for contracts that are subject to
the Trade Agreements Act;

(3) Not include technical requirements in solicitations
solely to preclude the acquisition of eligible products;

(4) Specify in solicitations that offerors must submit
offersinthe English languageandin U.S. dollars (see 52.214-
34, Submission of Offers in the English Language, and
52.214-35, Submission of Offersin U.S. Currency, or para-
graph (c)(5) of 52.215-1, Instruction to Offerors—Competi-
tive Acquisitions); and

(5) Provide unsuccessful offerors from designated or
NAFTA countries notice in accordance with 14.409-1 or
15.503.

(b) See Subpart 25.5 for evaluation procedures and
examples.
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(b) Indirect costs shall be accumulated by logical cost
groupings with due consideration of the reasons for incurring
such costs. Each grouping should be determined so asto per-
mit distribution of the grouping on the basis of the benefits
accruing to the several cost objectives. Commonly, manufac-
turing overhead, selling expenses, and general and adminis-
trative (G&A) expenses are separately grouped. Similarly,
the particular case may require subdivision of these group-
ings, e.g., building occupancy costs might be separable from
those of personnel administration within the manufacturing
overhead group. This necessitates selecting a distribution
base common to all cost objectives to which the grouping is
to be allocated. The base should be selected so as to permit
allocation of the grouping on the basis of the benefits accru-
ing to the several cost objectives. When substantially the
same results can be achieved through less precise methods,
the number and composition of cost groupings should be
governed by practical considerations and should not unduly
complicate the allocation.

(c) Once an appropriate base for distributing indirect
costs has been accepted, it shall not be fragmented by
removing individual elements. All items properly includable
in an indirect cost base should bear a pro rata share of indi-
rect costs irrespective of their acceptance as Government
contract costs. For example, when a cost input base is used
for the distribution of G& A costs, al items that would prop-
erly be part of the cost input base, whether allowable or unal-
lowable, shall be included in the base and bear their pro rata
share of G&A costs.

(d) The contractor’'s method of allocating indirect costs
shall be in accordance with standards promulgated by the
CAS Board, if applicable to the contract; otherwise, the
method shall be in accordance with generally accepted
accounting principles which are consistently applied. The
method may require examination when—

(1) Substantial differences occur between the cost pat-
terns of work under the contract and the contractor’s other
work;

(2) Significant changes occur in the nature of the busi-
ness, the extent of subcontracting, fixed-asset improvement
programs, inventories, the volume of sales and production,
manufacturing processes, the contractor’s products, or other
relevant circumstances; or

(3) Indirect cost groupings developed for a contrac-
tor's primary location are applied to offsite locations. Sepa-
rate cost groupings for costs allocable to offsite locations
may be necessary to permit equitable distribution of costson
the basis of the benefits accruing to the several cost objec-
tives.

(e) A base period for allocating indirect costs is the cost
accounting period during which such costs are incurred and
accumulated for distribution to work performed in that
| period. The criteria and guidance in 48 CFR 9904.406 for

selecting the cost accounting periods to be used in allocating
indirect costs are incorporated herein for application to con-
tracts subject to full CAS coverage. For contracts subject to
modified CAS coverage and for non-CAS-covered contracts,
the base period for alocating indirect costs will normally be
the contractor’s fiscal year. But a shorter period may be
appropriate (1) for contracts in which performance involves
only aminor portion of the fiscal year, or (2) when it is gen-
eral practice in the industry to use a shorter period. When a
contract is performed over an extended period, as many base
periods shall be used as are required to represent the period
of contract performance.

(f) Specia care should be exercised in applying the prin-
ciples of paragraphs (b), (c), and (d) of this section when
Government-owned contractor-operated (GOCO) plants are
involved. The distribution of corporate, division, or branch
office G& A expenses to such plants operating with little or
no dependence on corporate administrative activities may
require more precise cost groupings, detailed accounts
screening, and carefully developed distribution bases.

31.204 Application of principlesand procedures.

(a) Costs shall be allowed to the extent they are reason-
able, allocable, and determined to be allowable under
31.201, 31.202, 31.203, and 31.205. These criteria apply to
all of the selected items that follow, even if particular guid-
ance is provided for certain items for emphasis or clarity.

(b) Costs incurred as reimbursements or payments to a
subcontractor under a cost-reimbursement, fixed-price
incentive, or price redeterminable type subcontract of any
tier above the first firm-fixed-price subcontract or fixed-
price subcontract with economic price adjustment provisions
are allowable to the extent that allowance is consistent with
the appropriate subpart of this Part 31 applicable to the sub-
contract involved. Costs incurred as payments under firm-
fixed-price subcontracts or fixed-price subcontracts with
economic price adjustment provisions or modifications
thereto, when cost analysis was performed under
15.404-1(c), shall be allowable only to the extent that the
price was negotiated in accordance with 31.102.

(c) Section 31.205 does not cover every element of cost.
Failure to include any item of cost does not imply that it is
either allowable or unallowable. The determination of
allowability shall be based on the principles and standardsin
this subpart and the treatment of similar or related selected
items. When more than one subsection in 31.205 is relevant
to a contractor cost, the cost shall be apportioned among the
applicable subsections, and the determination of allowability
of each portion shall be based on the guidance contained in
the applicable subsection. When a cost, to which more than
one subsection in 31.205 is relevant, cannot be apportioned,
the determination of allowability shall be based on the guid-
ance contained in the subsection that most specifically deals
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with, or best captures the essential nature of, the cost at
issue.

31.205 Selected costs.

31.205-1 Publicrelations and advertising costs.

(a) “Public relations” means all functions and activities
dedicated to—

(1) Maintaining, protecting, and enhancing the image
of aconcern or its products; or

(2) Maintaining or promoting reciprocal understanding
and favorable relations with the public at large, or any seg-
ment of the public. The term public relations includes activi-
ties associated with areas such as advertising, customer
relations, etc.

(b) “Advertising” means the use of media to promote the
sale of products or services and to accomplish the activities
referred to in paragraph (d) of this subsection, regardless of
the medium employed, when the advertiser has control over
the form and content of what will appear, the mediain which
it will appear, and when it will appear. Advertising media
include but are not limited to conventions, exhibits, free
goods, samples, magazines, newspapers, trade papers, direct
mail, dealer cards, window displays, outdoor advertising,
radio, and television.

(c) Public relations and advertising costs include the costs
of media time and space, purchased services performed by
outside organizations, as well as the applicable portion of
salaries, travel, and fringe benefits of employees engaged in
the functions and activities identified in paragraphs (a) and
(b) of this subsection.

(d) The only allowable advertising costs are those that
are—

(2) Specifically required by contract, or that arise from
requirements of Government contracts, and that are exclu-
sively for—

(i) Acquiring scarce items for contract perfor-
mance; or

(i) Disposing of scrap or surplus materials acquired
for contract performance;

(2) Costs of activitiesto promote sales of products nor-
mally sold to the U.S. Government, including trade shows,
which contain a significant effort to promote exports from
the United States. Such costs are alowable, notwithstanding
paragraphs (f)(2), (f)(3), (f)(4)(ii), and (f)(5) of this subsec-
tion. However, such costs do not include the costs of memo-
rabilia (e.g., models, gifts, and souvenirs), acoholic
beverages, entertainment, and physical facilities that are
used primarily for entertainment rather than product promo-
tion; or

(3) Allowable in accordance with 31.205-34.

(e) Allowable public relations costs include the follow-

ing:
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(2) Costs specifically required by contract.

(2) Costs of —

(i) Responding to inquiries on company policies
and activities;

(ii) Communicating with the public, press, stock-
holders, creditors, and customers; and

(iif) Conducting general liaison with news media
and Government public relations officers, to the extent that
such activities are limited to communication and liaison nec-
essary to keep the public informed on matters of public con-
cern such as notice of contract awards, plant closings or
openings, employee layoffs or rehires, financial information,
etc.

(3) Costs of participation in community service activi-
ties (e.g., blood bank drives, charity drives, savings bond
drives, disaster assistance, etc.).

(4) Costs of plant tours and open houses (but see para-
graph (f)(5) of this subsection).

(5) Costs of ked laying, ship launching, commission-
ing, and roll-out ceremonies, to the extent specifically pro-
vided for by contract.

(f) Unallowable public relations and advertising costs
include the following:

(1) All public relations and advertising costs, other
than those specified in paragraphs (d) and (e) of this subsec-
tion, whose primary purpose is to promote the sale of prod-
ucts or services by stimulating interest in a product or
product line (except for those costs made allowable under
31.205-38(b)(5)), or by disseminating messages calling
favorable attention to the contractor for purposes of enhanc-
ing the company image to sell the company's products or
services.

(2) All costs of trade shows and other special events
which do not contain a significant effort to promote the
export sales of products normally sold to the U.S. Govern-
ment.

(3) Costs of sponsoring meetings, conventions, sympo-
Sia, seminars, and other special events when the principal
purpose of the event is other than dissemination of technical
information or stimulation of production.

(4) Costs of ceremonies such as—

(i) Corporate celebrations and
(ii) New product announcements.

(5) Costs of promotional material, motion pictures,
videotapes, brochures, handouts, magazines, and other
mediathat are designed to call favorable attention to the con-
tractor and its activities.

(6) Costs of souvenirs, models, imprinted clothing,
buttons, and other mementos provided to customers or the
public.

(7) Costs of memberships in civic and community
organizations.
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Subpart 32.8—Assignment of Claims

32.800 Scopeof subpart.

This subpart prescribes policies and procedures for the
assignment of claims under the Assignment of Claims Act of
1940, as amended, 31 U.S.C. 3727, 41 U.S.C. 15 (hereafter
referredtoas“the Act”).

32.801 Definitions.

“Designated agency,” as used in this subpart, means any
department or agency of the executive branch of the United
States Government (see 32.803(d)).

“No-setoff commitment,” as used in this subpart, means a
contractual undertaking that, to the extent permitted by the
Act, payments by the designated agency to the assignee under
an assignment of claims will not be reduced to liquidate the
indebtedness of the contractor to the Government.

32.802 Conditions.

Under the Assignment of Claims Act, a contractor may
assign moneys due or to become due under acontract if al the
following conditionsare met:

(&) The contract specifies payments aggregating $1,000 or
more.

(b) The assignment is made to a bank, trust company, or
other financing institution, including any Federal lending
agency.

(c) Thecontract does not prohibit the assignment.

(d) Unless otherwise expressly permitted in the contract,
the assignment—

(1) Covers al unpaid amounts payable under the con-
tract;

(2) Is made only to one party, except that any assign-
ment may be made to one party as agent or trustee for two or
more parties participating in thefinancing of the contract; and

(3) Isnot subject to further assignment.

(e) The assignee sends a written notice of assignment
together with a true copy of the assignment instrument to
the—

(2) Contracting officer or the agency head;

(2) Surety on any bond applicableto the contract; and

(3) Disbursing officer designated in the contract to
make payment.

32.803 Policies.

(8) Any assignment of claimsthat has been made under the
Act to any type of financing ingtitution listed in 32.802(b)
may thereafter be further assigned and reassigned to any such
ingtitution if the conditionsin 32.802(d) and (€) continueto be
met.

(b) A contract may prohibit the assignment of claimsif the
agency determines the prohibition to be in the Government’s
interest.

(c) Under a requirements or indefinite quantity type con-
tract that authorizes ordering and payment by multiple Gov-
ernment activities, amounts due for individual orders for
$1,000 or more may be assigned.

(d) Any contract of adesignated agency (see FAR 32.801),
except a contract under which full payment has been made,
may include a no-setoff commitment only when a determina-
tion of need is made by the head of the agency, in accordance
with the Presidential delegation of authority dated October 3,
1995, and after such determination has been published in the
Federal Register. The Presidential delegation makes such
determinations of need subject to further guidance issued by
the Office of Federal Procurement Policy. The following
guidance hasbeen provided:

Use of the no-setoff provision may be appropriate to facilitate
the national defense; in the event of a national emergency or
natural disaster; or when the use of the no-setoff provision may
facilitate private financing of contract performance. However,
in the event an offeror is significantly indebted to the United
States, the contracting officer should consider whether the
inclusion of the no-setoff commitment in a particular contract
isinthebest interests of the United States. In such an event, the
contracting officer should consult with the Government
officer(s) responsiblefor collecting the debt(s).

(e) When an assigned contract does not include a ho-setoff
commitment, the Government may apply against paymentsto
the assignee any liability of the contractor to the Government
arising independently of the assigned contract if the liability
existed at thetime notice of the assignment was received even
though that liability had not yet matured so as to be due and

payable.

32.804 Extent of assignee’sprotection.

(a) No payments made by the Government to the assignee
under any contract assigned in accordance with the Act may
be recovered on account of any liability of the contractor to
the Government. This immunity of the assignee is effective
whether the contractor’s liability arises from or indepen-
dently of the assigned contract.

(b) Except as provided in paragraph (c) of this section, the
inclusion of a no-setoff commitment in an assigned contract
entitles the assignee to receive contract payments free of
reduction or setoff for—

(1) Any liability of the contractor to the Government
arising independently of the contract; and
(2) Any of the following liabilities of the contractor to
the Government arising from the assigned contract:
(i) Renegotiation under any statute or contract
clause.
(i) Fines.
(iii) Penalties, exclusive of amounts that may be col-
lected or withheld from the contractor under, or for failure to
comply with, thetermsof the contract.
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(iv) Taxesor social security contributions.
(v) Withholding or nonwithholding of taxes or social
security contributions.

(¢) In some circumstances, a setoff may be appropriate
even though the assigned contract includes a no-setoff com-
mitment; e.g.—

(1) Whenthe assignee has neither made aloan under the
assignment nor made acommitment to do so; or

(2) To the extent that the amount due on the contract
exceedsthe amount of any loans made or expected to be made
under afirm commitment for financing.

32.805 Procedure.

(a) Assignments. (1) Assignments by corporations shall
be—

(i) Executed by an authorized representative;

(i) Attested by the secretary or the assistant secre-
tary of the corporation; and

(ii1) Impressed with the corporate seal or accompa-
nied by atrue copy of theresolution of the corporation’sboard
of directors authorizing the signing representative to execute
theassignment.

(2) Assignments by a partnership may be signed by one
partner, if the assignment is accompanied by adequate evi-
dencethat the signer isageneral partner of the partnership and
is authorized to execute assignments on behalf of the partner-
ship.

(3) Assignments by anindividual shall besigned by that
individual and the signature acknowledged before a notary
public or other person authorized to administer oaths.

(b) Filing. The assignee shall forward to each party speci-
fied in 32.802(€) an original and three copies of the notice of
assignment, together with one true copy of the instrument of
assignment. The true copy shall be a certified duplicate or
photostat copy of the original assignment.

(c) Format for notice of assignment. The following is a
suggested format for use by an assignee in providing the
notice of assignment required by 32.802(e).

NOTICE OF ASSIGNMENT

To: [Address to one of the parties specified in
32.802(e)].

Thishas reference to Contract No. dated ,
entered into between [Contractor’s name and address]
and [Government agency, name of office, and
address], for [Describenature of the contract].

Moneys due or to become due under the contract described
above have been assigned to the undersigned under the provi-
sions of the Assignment of Claims Act of 1940, as amended,
31U.S.C.3727,41U.S.C. 15.

32.8-2

A true copy of the instrument of assignment executed by the
Contractor on [Date], is attached to the original
notice.

Payments due or to become due under this contract should be
madeto theundersigned assignee.

Please return to the undersigned the three enclosed copies of
this notice with appropriate notations showing the date and
hour of receipt, and signed by the person acknowledging

receipt on behalf of the addressee.
Very truly yours,
[Name of Assigneg]
By

[Sgnature of Sgning Officer]

[Title of Sgning Officer]

[ADDRESSOF ASSIGNEE]
ACKNOWLEDGEMENT

Receipt is acknowledged of the above notice and of a copy of
the instrument of assignment. They were received (am.)
(p-m.)on ,20

[Sgnature]

[Title]

On behalf of

[Name of Addressee of thisNotice]

(d) Examination by the Government. In examining and
processing notices of assignment and before acknowledging
their receipt, contracting officers should assure that the fol-
lowing conditions and any additional conditions specified in
agency regulations, have been met:

(1) The contract has been properly approved and exe-
cuted.

(2) The contract is one under which claims may be
assigned.

(3) The assignment covers only money due or to
become due under the contract.

(4) The assignee is registered separately in the Central
Contractor Registration unless one of the exceptions in
4.1102 applies.

(e) Release of assignment. (1) A release of anassignment is
required whenever—

(i) There has been a further assignment or reassign-
ment under the Act; or
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Subpart 32.11—Electronic Funds Transfer

32.1100 Scope of subpart.

This subpart provides policy and procedures for contract
financing and delivery payments to contractors by electronic
funds transfer (EFT).

32.1101 Satutory requirements.

31 U.S.C. 3332 requires, subject to implementing regula-
tions of the Secretary of the Treasury at 31 CFR part 208,
that EFT be used to make all contract payments.

32.1102 Definitions.

Asused in this subpart—

“Electronic Funds Transfer information (EFT)” means
information necessary for making a payment by EFT
through specified EFT mechanisms.

“Governmentwide commercial purchase card” means a
card that is similar in nature to a commercial credit card that
is used to make financing and delivery paymentsfor supplies
and services. The purchase card is an EFT method and it
may be used as a means to meet the requirement to pay by
EFT, to the extent that purchase card limits do not preclude
such payments.

“Payment information” means the payment advice pro-
vided by the Government to the contractor that identifies
what the payment is for, any computations or adjustments
made by the Government, and any information required by
the Prompt Payment Act.

32.1103 Applicability.

The Government shall provide all contract payments
through EFT except if—

(8 The office making payment under a contract that
requires payment by EFT, loses the ability to release pay-
ment by EFT. To the extent authorized by 31 CFR part 208,
the payment office shall make necessary payments pursuant
to paragraph (a)(2) of the clause at either 52.232-33 or
52.232-34 until such time asit can make EFT payments;

(b) The payment is to be received by or on behalf of the
contractor outside the United States and Puerto Rico (but see
32.1106(b));

(c) A contract is paid in other than United States currency
(but see 32.1106(b));

(d) Payment by EFT under a classified contract could
compromise the safeguarding of classified information or
national security, or arrangements for appropriate EFT pay-
ments would be impractical due to security considerations;

(e) A contract is awarded by a deployed contracting
officer in the course of military operations, including, but not
limited to, contingency operations as defined in 2.101, or a
contract is awarded by any contracting officer in the conduct

of emergency operations, such as responses to natural disas-
ters or national or civil emergencies, if—

(1) EFT is not known to be possible; or

(2) EFT payment would not support the objectives of
the operation;

(f) The agency does not expect to make more than one
payment to the same recipient within a one-year period;

(g) An agency’s need for supplies and servicesis of such
unusual and compelling urgency that the Government would
be seriously injured unless payment is made by a method
other than EFT;

(h) Thereis only one source for supplies and services and
the Government would be serioudly injured unless payment
is made by amethod other than EFT; or

(i) Otherwise authorized by Department of the Treasury
Regulations at 31 CFR part 208.

32.1104 Protection of EFT information.

The Government shall protect against improper disclo-
sure of contractors' EFT information.

32.1105 Assignment of claims.

The use of EFT payment methods is hot a subgtitute for a
properly executed assignment of claims in accordance with
Subpart 32.8. EFT information that shows the ultimate
recipient of the transfer to be other than the contractor, in the
absence of aproper assignment of claims, is considered to be
incorrect EFT information within the meaning of the “Sus-
pension of Payment” paragraphs of the EFT clauses at
52.232-33 and 52.232-34.

32.1106 EFT mechanisms.

(@) Domestic EFT mechanisms. The EFT clauses at
52.232-33 and 52.232-34 are designed for use with the
domestic United States banking system, using United States
currency, and only the specified mechanisms (U.S. Auto-
mated Clearing House, and Fedwire Transfer System) of
EFT. However, the head of an agency may authorize the use
of any other EFT mechanism for domestic EFT with the con-
currence of the office or agency responsible for making pay-
ments.

(b) Nondomestic EFT mechanisms and other than United
Sates currency. The Government shall provide payment by
other than EFT for payments received by or on behalf of the
contractor outside the United States and Puerto Rico or for
contracts paid in other than United States currency. How-
ever, the head of an agency may authorize appropriate use of
EFT with the concurrence of the office or agency responsible
for making payments if—

(1) The political, financial, and communications infra-
structure in aforeign country supports payment by EFT; or

32.11-1
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(2) Payments of other than United States currency may
be made safely.

32.1107 Payment information.

The payment or disbursing office shall forward to the
contractor available payment information that is suitable for
transmission as of the date of release of the EFT instruction
to the Federal Reserve System.

32.1108 Payment by Governmentwide commercial
purchase card.

A Governmentwide commercial purchase card charge
authorizes the third party (e.g., financia institution) that
issued the purchase card to make immediate payment to the
contractor. The Government reimburses the third party at a
later date for the third party’s payment to the contractor.

() The clause at 52.232-36, Payment by Third Party,
governs when a contractor submits a charge against the pur-
chase card for contract payment. The clause provides that
the contractor shall make such payment requests by a
charge to a Government account with the third party at the
time the payment clause(s) of the contract authorizes the
contractor to submit a request for payment, and for the
amount due in accordance with the terms of the contract.
To the extent that such a payment would otherwise be
approved, the charge against the purchase card should not
be disputed when the charge is reported to the Government
by the third party. To the extent that such payment would
otherwise not have been approved, an authorized individ-
ual (see 1.603-3) shall take action to remove the charge,
such as by disputing the charge with the third party or by
requesting that the contractor credit the charge back to the
Government under the contract.

(b) Written contracts to be paid by purchase card should
include the clause at 52.232-36, Payment by Third Party, as
prescribed by 32.1110(d). However, payment by a purchase
card also may be made under a contract that does not contain
the clause to the extent the contractor agrees to accept that
method of payment.

(¢) The clause at 52.232-36, Payment by Third Party,
requires that the contract—

(2) Identify the third party and the particular purchase
card to be used; and

(2) Not include the purchase card account number.
The purchase card account number should be provided sepa-
rately to the contractor.

32.1109 EFT information submitted by offerors.

If offerors are required to submit EFT information prior
to award, the successful offeror is not responsible for
resubmitting this information after award of the contract
except to make changes, or to place the information on
invoices if required by agency procedures. Therefore,

32.11-2

contracting officers shall forward EFT information provided
by the successful offeror to the appropriate office.

32.1110 Solicitation provision and contract clauses.

(a) The contracting officer shall insert the clause at—

(1) 52.232-33, Payment by Electronic Funds Trans-
fer—Central Contractor Registration, in solicitations and
contracts that include the clause at 52.204-7 or an agency
clause that requires a contractor to be registered in the CCR
database and maintain registration until final payment,
unless—

(i) Payment will be made through a third party
arrangement (see 13.301 and paragraph (d) of this section);
or

(ii) An exception listed in 32.1103(a) through (i)
applies.

(2)(i) 52.232-34, Payment by Electronic Funds Trans-
fer—Other than Central Contractor Registration, in solicita
tions and contracts that require EFT as the method for
payment but do not include the clause at 52.204-7, Central
Contractor Registration, or a similar agency clause that
reguires the contractor to be registered in the CCR database.

(i)(A) If permitted by agency procedures, the con-
tracting officer may insert in paragraph (b)(1) of the clause, a
particular time after award, such as a fixed nhumber of days,
or event such as the submission of the first request for pay-
ment.

(B) If no agency procedures are prescribed, the
time period inserted in paragraph (b)(1) of the clause shall be
“no later than 15 days prior to submission of the first request
for payment.”

(b) If the head of the agency has authorized, in accor-
dance with 32.1106, to use a nhondomestic EFT mechanism,
the contracting officer shall insert in solicitations and con-
tracts a clause substantially the same as 52.232-33 or
52.232-34 that clearly addresses the nondomestic EFT
mechanism.

(c) If EFT information is to be submitted to other than the
payment office in accordance with agency procedures, the
contracting officer shall insert in solicitations and contracts
the clause at 52.232-35, Designation of Office for Govern-
ment Receipt of Electronic Funds Transfer Information, or a
clause substantially the same as 52.232-35 that clearly
informs the contractor where to send the EFT information.

(d) If payment under a written contract will be made by a
charge to a Government account with a third party such as a
Governmentwide commercial purchase card, then the con-
tracting officer shall insert the clause at 52.232-36, Payment
by Third Party, in solicitations and contracts. Payment by a
purchase card may also be made under a contract that does
not contain the clause at 52.232-36, to the extent the contrac-
tor agreesto accept that method of payment.
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(e) If the contract or agreement provides for the use of
delivery orders, and provides that the ordering office desig-
nate the method of payment for individual orders, the con-
tracting officer shall insert, in the solicitation and contract or
agreement, the clause at 52.232-37, Multiple Payment
Arrangements, and, to the extent they are applicable, the
clauses at—

(1) 52.232-33, Payment by Electronic Funds Trans-
fer—Central Contractor Registration;

(2) 52.232-34, Payment by Electronic Funds Trans-
fer—Other than Central Contractor Registration; and

(3) 52.232-36, Payment by Third Party.

(f) If more than one disbursing office will make payment
under a contract or agreement, the contracting officer, or
ordering office (if the contract provides for choices between
EFT clauses on individual orders or classes of orders), shall
include or identify the EFT clause appropriate for each office

and shall identify the applicability by disbursing office and
contract line item.

(g) If the solicitation contains the clause at 52.232-34,
Payment by Electronic Funds Transfer—Other than Central
Contractor Registration, and an offeror is required to submit
EFT information prior to award—

(1) The contracting officer shall insert in the solicita-
tion the provision at 52.232-38, Submission of Electronic
Funds Transfer Information with Offer, or a provision sub-
stantially the same; and

(2) For sealed bid solicitations, the contracting officer
shall amend 52.232-38 to ensure that a bidder’s EFT infor-
mation—

(i) Is not a part of the bid to be opened at the public
opening; and

(ii) May not be released to members of the general
public who request a copy of the bid.

(FAC 2001-16) 32.11-3
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35.016

ment property clauses (Alternate |1 of the clause at 52.245-2,
Government Property (Fixed-Price Contracts); Alternate | of
the clause at 52.245-5, Government Property (Cost-Reim-
bursement, Time-and-Material, or Labor-Hour Contracts);
Alternate | of the clause at 52.245-11, Government Property
(Fecilities Use); and the clause at52.245-15, Transfer of Title
to the Facilities, which areprescribed in Part 45 (at 45.106
for fixed-price and cost-reimbursement contracts and at
45.302-6 and 45.302-7 for facilities contracts).

35.015 Contracts for research with educational
institutions and nonprofit organizations.

(a) General. (1) When the R&D work is not defined pre-
cisely and the contract states only a period during which
work is conducted (that is, a specific time for achievement of
results is not required), research contracts with educational
institutions and nonprofit organizations shall—

(i) State that the contractor bears primary responsi-
bility for the research;
(i) Give—

(A) The name of the principal investigator (or
project leader), if the decision to contract is based on that
particular individual’s research effort and management capa-
bilities; and

(B) The contractor’s estimate of the amount of
time that individua will devote to the work;

(iii) Provide that the named individual shall be
closely involved and continuously responsible for the con-
duct of the work;

(iv) Provide that the contractor must obtain the con-
tracting officer’s approval to change the principal investiga-
tor (or project leader);

(v) Require that the contractor advise the contract-
ing officer if the principal investigator (or project leader)
will, or plans to, devote substantialy less effort to the work
than anticipated; and

(vi) Require that the contractor obtain the contract-
ing officer's approval to change the phenomenon under
study, the stated objectives of the research, or the methodol-
ogy.

(2) If aresearch contract does provide precise objec-
tives or a specific date for achievement of results, the con-
tracting officer may include in the contract the requirements
set forth in paragraph (8)(1) of this section, if it is hecessary
for the Government to exercise oversight and approval over
the avenues of approach, methods, or schedule of work.

(b) Basic agreements. (1) A basic agreement should be
negotiated if the number of contracts warrants such an agree-
ment (see 16.702). Basic agreements should be reviewed and
updated at least annually.

(2) To promote uniformity and consistency in dealing
with educational institutions and nonprofit organizations,
agencies are encouraged to use basic agreements of other
agencies.

35.016 Broad agency announcement.

(a) General. This paragraph prescribes procedures for the
use of the broad agency announcement (BAA) with Peer or
Scientific Review (see 6.102(d)(2)) for the acquisition of
basic and applied research and that part of development not
related to the development of a specific system or hardware
procurement. BAA's may be used by agencies to fulfill their
requirements for scientific study and experimentation
directed toward advancing the state-of-the-art or increasing
knowledge or understanding rather than focusing on a spe-
cific system or hardware solution. The BAA technique shall
only be used when meaningful proposals with varying tech-
nical/scientific approaches can be reasonably anticipated.

(b) The BAA, together with any supporting documents,
shall—

(1) Describe the agency's research interest, either for
an individual program requirement or for broadly defined
areas of interest covering the full range of the agency's
reguirements;

(2) Describe the criteria for selecting the proposals,
their relative importance, and the method of evaluation;

(3) Specify the period of time during which proposals
submitted in response to the BAA will be accepted; and

(4) Contain instructions for the preparation and sub-
mission of proposals.

(c) The availability of the BAA must be publicized
through the Governmentwide point of entry (GPE) and, if
authorized pursuant to Subpart 5.5, may also be published in
noted scientific, technical, or engineering periodicals. The
notice must be published no less frequently than annually.

(d) Proposals received as a result of the BAA shal be
evaluated in accordance with evaluation criteria specified
therein through a peer or scientific review process. Written
evaluation reports on individua proposals will be necessary
but proposals need not be evaluated against each other since
they are not submitted in accordance with a common work
statement.

(e) The primary basis for selecting proposals for accep-
tance shall be technical, importance to agency programs, and
fund availability. Cost realism and reasonableness shall also
be considered to the extent appropriate.

(f) Synopsis under Subpart 5.2, Synopses of Proposed
Contract Actions, of individual contract actions based upon
proposals received under the BAA is not required. The
notice published pursuant to paragraph (c) of this section ful-
fills the synopsis requirement.

35.0-5
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35.017 Federally Funded Research and Development
Centers.

(a) Policy. (1) This section sets forth Federal policy
regarding the establishment, use, review, and termination of
Federally Funded Research and Development Cen-
ters(FFRDC's) and related sponsoring agreements.

(2) An FFRDC meets some special long-term research
or development need which cannot be met as effectively by
existing in-house or contractor resources. FFRDC's enable
agencies to use private sector resources to accomplish tasks
that are integral to the mission and operation of the sponsor-
ing agency. An FFRDC, in order to discharge its responsibil-
ities to the sponsoring agency, has access, beyond that which
is common to the normal contractual relationship, to Gov-
ernment and supplier data, including sensitive and propri-
etary data, and to employees and facilities. The FFRDC is
required to conduct its business in amanner befitting its spe-
cia relationship with the Government, to operate in the pub-
lic interest with objectivity and independence, to be free
from organizational conflicts of interest, and to have full dis-
closure of its affairs to the sponsoring agency. It is not the
Government's intent that an FFRDC use its privileged infor-
mation or access to facilities to compete with the private sec-
tor. However, an FFRDC may perform work for other than
the sponsoring agency under the Economy Act, or other
applicable legislation, when the work is not otherwise avail-
able from the private sector.

(3) FFRDC's are operated, managed, and/or adminis-
tered by either a university or consortium of universities,
other not-for-profit or nonprofit organization, or an industrial
firm, as an autonomous organization or as an identifiable
separate operating unit of a parent organization.

(4) Long-term relationships between the Government
and FFRDC's are encouraged in order to provide the continu-
ity that will attract high-quality personnel to the FFRDC.
This relationship should be of a type to encourage the
FFRDC to maintain currency in its field(s) of expertise,
maintain its objectivity and independence, preserveits famil-
iarity with the needs of its sponsor(s), and provide a quick
response capability.

(b) Definitions. Asused in this section—

“Nonsponsor” means any other organization, in or outside
of the Federal Government, which funds specific work to be
performed by the FFRDC and is not a party to the sponsoring
agreement.

“Primary sponsor” means the lead agency responsible for
managing, administering, or monitoring overall use of the
FFRDC under a multiple sponsorship agreement.

“Sponsor” means the executive agency which manages,
administers, monitors, funds, and is responsible for the over-
all use of an FFRDC. Multiple agency sponsorship is possi-
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ble as long as one agency agrees to act as the “primary
sponsor.” In the event of multiple sponsors, “sponsor” refers
to the primary sponsor.

35.017-1 Sponsoring agreements.

(@) In order to facilitate a long-term relationship between
the Government and an FFRDC, establish the FFRDC's mis-
sion, and ensure a periodic reevaluation of the FFRDC, a
written agreement of sponsorship between the Government
and the FFRDC shall be prepared when the FFRDC is estab-
lished. The sponsoring agreement may take various forms; it
may be included in a contract between the Government and
the FFRDC, or in another legal instrument under which an
FFRDC accomplishes effort, or it may be in a separate writ-
ten agreement. Notwithstanding its form, the sponsoring
agreement shall be clearly designated as such by the sponsor.

(b) While the specific content of any sponsoring agree-
ment will vary depending on the situation, the agreement
shall contain, as a minimum, the requirements of paragraph
(c) of this subsection. The requirements for, and the contents
of, sponsoring agreements may be as further specified in
sponsoring agencies policies and procedures.

(c) As a minimum, the following requirements must be
addressed in either a sponsoring agreement or sponsoring
agencies' policies and procedures:

(1) A statement of the purpose and mission of the
FFRDC.

(2) Provisions for the orderly termination or nonre-
newal of the agreement, disposal of assets, and settlement of
liahilities. The responsibility for capitalization of an FFRDC
must be defined in such a manner that ownership of assets
may be readily and equitably determined upon termination
of the FFRDC's rel ationship with its sponsor(s).

(3) A provision for the identification of retained earn-
ings (reserves) and the development of a plan for their use
and disposition.

(4) A prohibition against the FFRDC competing with
any non-FFRDC concern in response to a Federal agency
request for proposal for other than the operation of an
FFRDC. This prohibition is not required to be applied to any
parent organization or other subsidiary of the parent organi-
zation in its non-FFRDC operations. Requests for informa-
tion, qualifications or capabilities can be answered unless
otherwise restricted by the sponsor.

(5) A delineation of whether or not the FFRDC may
accept work from other than the sponsor(s). If nonsponsor
work can be accepted, a delineation of the procedures to be
followed, along with any limitations as to the nonsponsors
from which work can be accepted (other Federal agencies,
State or local governments, nonprofit or profit organizations,
etc.).
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mutualy satisfactory method for continuing performance of
work under this contract has not been agreed upon, the Contrac-
tor may request the Contracting Officer to terminate the con-
tractinwholeor in part. The Contracting Officer shall terminate
the contract inwhole or in part, as may be appropriate, and the
termination shall be deemed atermination under thetermsof the
Termination for the Convenience of the Government clause.
Alternate 1l (Apr 1984). If employee identification is
required for security or other reasons in a construction con-
tract or architect-engineer contract, add the following para-
graph (e) tothebasic clause:

(e) The Contractor shall be responsible for furnishing to
each employee and for requiring each employee engaged on the
work to display such identification as may be approved and
directed by the Contracting Officer. All prescribed identifica
tion shall immediately be delivered to the Contracting Officer,
for cancellation upon the release of any employee. When
required by the Contracting Officer, the Contractor shall obtain
and submit fingerprints of al persons employed or to be
employed ontheproject.

52.204-3 Taxpayer |dentification.
Asprescribedin 4.905, insert thefollowing provision:

TAXPAYERIDENTIFICATION (OCT 1998)

(a) Definitions.

“Common parent,” as used in this provision, means that
corporate entity that owns or controls an affiliated group of
corporationsthat filesits Federal incometax returns on acon-
solidated basis, and of whichthe offeror isamember.

“Taxpayer ldentification Number (TIN),” as used in this
provision, means the number required by the Internal Reve-
nue Service (IRS) to be used by the offeror in reporting
incometax and other returns. The TIN may be either a Social
Security Number or an Employer | dentification Number.

(b) All offerors must submit the information required in
paragraphs (d) through (f) of this provision to comply with
debt collection requirements of 31 U.S.C. 7701(c) and
3325(d), reporting requirements of 26 U.S.C. 6041, 6041A,
and 6050M, and implementing regulationsissued by the IRS.
If the resulting contract is subject to the payment reporting
requirements described in Federal Acquisition Regulation
(FAR) 4.904, thefailureor refusal by the offeror to furnish the
information may result in a 31 percent reduction of payments
otherwise due under the contract.

(c) The TIN may be used by the Government to collect and
report on any delinquent amounts arising out of the offeror’s
relationship with the Government (31 U.S.C. 7701(c)(3)). If
the resulting contract is subject to the payment reporting
requirements described in FAR 4.904, the TIN provided here-
under may be matched with IRS records to verify the accu-
racy of theofferor’sTIN.

(d) Taxpayer Identification Number (TIN).

O TIN:

O TIN hasbeenappliedfor.

O TINisnot required because:

O Offeror is a nonresident alien, foreign corporation,
or foreign partnership that does not have income
effectively connected with the conduct of atrade or
business in the United States and does not have an
officeor place of businessor afiscal paying agentin
theUnited States;

O Offeror isan agency or instrumentality of aforeign
government;

O Offeror is an agency or instrumentality of the
Federal Government.

(e) Typeof organization.

Soleproprietorship;

Partnership;

Corporate entity (not tax-exempt);

Corporate entity (tax-exempt);

Government entity (Federal, State, or local);
Foreign government;

International organization per 26 CFR 1.6049-4;
Other .

(f) Common parent.

O Offerorisnot owned or controlled by acommon par-
ent asdefined in paragraph (a) of thisprovision.

O Nameand TIN of common parent:

Name
TIN

OoOoogogooo

(End of provision)

52.204-4 Printed or Copied Double-Sided on Recycled
Paper.
Asprescribedin 4.303, insert thefollowing clause:

PRINTED OR COPIED DOUBLE-SIDED ON RECY CLED PAPER
(AuG 2000)

(a) Definitions. Asusedinthisclause—

“Postconsumer material” means a material or finished
product that has served its intended use and has been dis-
carded for disposal or recovery, having completed itslifeasa
consumer item. Postconsumer material isapart of the broader
category of “recovered material.” For paper and paper prod-
ucts, postconsumer material means “postconsumer fiber”
defined by the U.S. Environmental Protection Agency (EPA)
as_

(2) Paper, paperboard, and fibrous materials from retail
stores, office buildings, homes, and so forth, after they have
passed through their end-usage as a consumer item, includ-
ing: used corrugated boxes; old newspapers, old magazines;
mixed waste paper; tabulating cards; and used cordage; or

(2) All paper, paperboard, and fibrous materials that
enter and are collected from municipal solid waste; but not

(3) Fiber derived from printers over-runs, converters
scrap, and over-issue publications.

(FAC 2001-16)  52.2-9
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“Printed or copied double-sided” means printing or repro-
ducing a document so that information is on both sides of a
sheet of paper.

“Recovered material,” for paper and paper products, is
defined by EPA in its Comprehensive Procurement Guideline
as“recovered fiber” and meansthefollowing materials:

(1) Postconsumer fiber; and
(2) Manufacturing wastessuch as—

(i) Dry paper and paperboard waste generated after
completion of the papermaking process (that is, those manu-
facturing operations up to and including the cutting and trim-
ming of the paper machine reel into smaller rolls or rough
sheets) including: envelope cuttings, bindery trimmings, and
other paper and paperboard waste resulting from printing, cut-
ting, forming, and other converting operations; bag, box, and
carton manufacturing wastes; and butt rolls, mill wrappers,
and rej ected unused stock; and

(if) Repulped finished paper and paperboard from
obsolete inventories of paper and paperboard manufacturers,
merchants, wholesalers, dealers, printers, converters, or oth-
ers.

(b) In accordance with Section 101 of Executive Order
13101 of September 14, 1998, Greening the Government
through Waste Prevention, Recycling, and Federal Acquisi-
tion, the Contractor is encouraged to submit paper docu-
ments, such as offers, letters, or reports, that are printed or
copied double-sided on recycled paper that meet minimum
content standards specified in Section 505 of Executive Order
13101, when not using electronic commerce methods to sub-
mit information or datato the Government.

(c) If the Contractor cannot purchase high-speed copier
paper, offset paper, forms bond, computer printout paper, car-
bonless paper, file folders, white wove envel opes, writing and
office paper, book paper, cotton fiber paper, and cover stock
meeting the 30 percent postconsumer material standard for
use in submitting paper documents to the Government, it
should use paper containing no less than 20 percent postcon-
sumer material. This lesser standard should be used only
when paper meeting the 30 percent postconsumer material
standard is not obtainable at a reasonable price or does not
meet reasonabl e performance standards.

(End of clause)

52.204-5 Women-Owned Business (Other Than Small
Business).
Asprescribedin 4.603(b), insert thefollowing provision:

WOMEN-OWNED BUSINESS (OTHER THAN SMALL
BUSINESS) (MAY 1999)

(a) Definition. “ Women-owned businessconcern,” asused
in this provision, means a concern that is at least 51 percent
owned by one or more women; or in the case of any publicly
owned business, at least 51 percent of its stock is owned by

52.2-10

one or more women; and whose management and daily busi-
nessoperationsare controlled by one or morewomen.

(b) Representation. [Complete only if the offeror is a
women-owned business concern and has not represented itsel f
as a small business concern in paragraph (b)(1) of FAR
52.219-1, Small Business Program Representations, of this
solicitation.] The offeror represents that it O is a women-
owned businessconcern.

(End of provision)

52.204-6 Data Universal Numbering System (DUNS)
Number.
Asprescribedin4.603(a), insert thefollowing provision:

DATA UNIVERSAL NUMBERING SYSTEM (DUNS) NUMBER
(OcT 2003)

(a) The offeror shall enter, in the block with its name and
address on the cover page of its offer, the annotation “DUNS’
or “DUNS+4" followed by the DUNS number or “DUNS+4”
that identifiesthe offeror’s name and address exactly as stated
in the offer. The DUNS number is a nine-digit number
assigned by Dun and Bradstreet, Inc. The DUNS+4 is the
DUNS number plus a4-character suffix that may be assigned
at the discretion of the offeror to establish additional CCR
records for identifying alternative Electronic Funds Transfer
(EFT) accounts (see Subpart 32.11) for the same parent con-
cern.

(b) If the offeror does not have a DUNS number, it should
contact Dun and Bradstreet directly to obtain one.

(1) Anofferor may obtainaDUNS number—

(i) If located within the United States, by calling Dun
and Bradstreet at 1-866-705-5711 or viathe Internet at http://
www.dnb.com; or

(ii) If located outside the United States, by contact-
ingthelocal Dun and Bradstreet office.

(2) The offeror should be prepared to provide the fol-
lowing information:

(i) Company legal businessname.

(if) Tradestyle, doing business, or other name by
whichyour entity iscommonly recognized.

(iii) Company physical street address, city, state and
Zip Code.

(iv) Company mailing address, city, state and Zip
Code (if separatefrom physical).

(v) Company telephone number.

(vi) Datethe company wasstarted.

(vii) Number of employeesat your location.

(viii) Chief executiveofficer/key manager.

(ix) Lineof business (industry).

(x) Company Headquarters name and address
(reporting relationship within your entity).

(End of provision)
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52.204-7

52.204-7 Central Contractor Registration.
As prescribed in 4.1104, use the following clause:

CENTRAL CONTRACTOR REGISTRATION (OCT 2003)

(a) Definitions. Asused in this clause—

“Central Contractor Registration (CCR) database” means
the primary Government repository for Contractor informa-
tion required for the conduct of business with the Govern-
ment.

“Data Universal Numbering System (DUNS) number”
means the 9-digit number assigned by Dun and Bradstreet,
Inc. (D&B) to identify unique business entities.

“Data Universal Numbering System +4 (DUNS+4) num-
ber” means the DUNS number assigned by D&B plus a 4-
character suffix that may be assigned by a business concern.
(D& B has no affiliation with this 4-character suffix.) This4-
character suffix may be assigned at the discretion of the busi-
ness concern to establish additional CCR recordsfor identify-
ing alternative Electronic Funds Transfer (EFT) accounts (see
the FAR at Subpart 32.11) for the same parent concern.

“Registered in the CCR database” means that—

(1) The Contractor has entered all mandatory informa-
tion, including the DUNS number or the DUNS+4 number,
into the CCR database; and

(2) The Government has validated all mandatory data
fields and has marked the record “Active”.

(b)(1) By submission of an offer, the offeror acknowledges
the requirement that a prospective awardee shall beregistered
in the CCR database prior to award, during performance, and
through final payment of any contract, basic agreement, basic
ordering agreement, or blanket purchasing agreement result-
ing from this solicitation.

(2) The offeror shall enter, in the block with its name
and address on the cover page of its offer, the annotation
“DUNS’ or “DUNS+4" followed by the DUNS or DUNS +4
number that identifies the offeror’s name and address exactly
as stated in the offer. The DUNS number will be used by the
Contracting Officer to verify that the offeror is registered in
the CCR database.

(c) If the offeror does not have a DUNS number, it should
contact Dun and Bradstreet directly to obtain one.

(1) An offeror may obtain a DUNS number—

(i) If located within the United States, by calling
Dun and Bradstreet at 1-866-705-5711 or viathe Internet at
http: //mww.dnb.com; or

(i) If located outside the United States, by contact-
ing the local Dun and Bradstreet office.

(2) The offeror should be prepared to provide the fol-
lowing information:

(i) Company legal business.
(if) Tradestyle, doing business, or other name by
which your entity is commonly recognized.

(iii) Company Physical Street Address, City, State,
and Zip Code.

(iv) Company Mailing Address, City, State and Zip
Code (if separate from physical).

(v) Company Telephone Number.

(vi) Date the company was started.

(vii) Number of employees at your location.

(viii) Chief executive officer/key manager.

(ix) Line of business (industry).

(x) Company Headquarters name and address
(reporting relationship within your entity).

(d) If the Offeror does not become registered in the CCR

databasein the time prescribed by the Contracting Officer, the

Contracting Officer will proceed to award to the next other-
wise successful registered Offeror.

(e) Processing time, which normally takes 48 hours,
should be taken into consideration when registering. Offerors
who are not registered should consider applying for registra-
tion immediately upon receipt of this solicitation.

(f) The Contractor isresponsiblefor the accuracy and com-
pleteness of the datawithin the CCR database, and for any lia-
bility resulting from the Government’s reliance on inaccurate
or incomplete data. Toremain registered inthe CCR database
after the initial registration, the Contractor is required to
review and update on an annual basis from the date of initial
registration or subsequent updatesitsinformation in the CCR
database to ensure it is current, accurate and complete.
Updating information in the CCR does not ater theterms and
conditionsof this contract and isnot asubstitute for aproperly
executed contractual document.

(9) (1) (i) If a Contractor has legally changed its business
name, “doing business as’ name, or division hame (which-
ever is shown on the contract), or has transferred the assets
used in performing the contract, but has not completed the
necessary requirements regarding novation and change-of-
name agreements in Subpart 42.12, the Contractor shall pro-
vide the responsible Contracting Officer a minimum of one
business day’s written notification of its intention to (A)
change the name in the CCR database; (B) comply with the
regquirements of Subpart 42.12 of the FAR; and (C) agree in
writing to the timeline and procedures specified by the
responsible Contracting Officer. The Contractor must pro-
vide with the notification sufficient documentation to support
the legally changed name.

(i) If the Contractor failsto comply with therequire-
ments of paragraph (g)(1)(i) of this clause, or failsto perform
the agreement at paragraph (g)(1)(i)(C) of this clause, and, in
the absence of a properly executed novation or change-of-
name agreement, the CCR information that shows the Con-
tractor to be other than the Contractor indicated in the contract
will be considered to be incorrect information within the

52.2-10.1
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meaning of the “Suspension of Payment” paragraph of the
electronic funds transfer (EFT) clause of this contract.

(2) The Contractor shall not change the name or address
for EFT payments or manual payments, as appropriate, inthe
CCR record to reflect an assignee for the purpose of assign-
ment of claims (see FAR Subpart 32.8, Assignment of
Claims). Assigneesshall be separately registered in the CCR
database. Information provided to the Contractor’'s CCR
record that indicates payments, including those made by EFT,
to an ultimate recipient other than that Contractor will be con-
sidered to be incorrect information within the meaning of the
“Suspension of payment” paragraph of the EFT clause of this
contract.

(h) Offerors and Contractors may obtain information on
registration and annual confirmation requirements via the
internet at http://www.ccr.gov or by calling 1-888-227-2423,
or 269-961-5757.

(End of clause)

52.2-10.2

Alternate | (Oct 2003). As prescribed in 4.1104(a), substi-
tute the following paragraph (b) for paragraph (b) of the basic
clause:

(b)(1) The Contractor shall be registered in the CCR data-
base by [Contracting Officer shall insert a
date no later than December 31, 2003]. The Contractor shall
maintain registration during performance and through final
payment of this contract.

(2) The Contractor shall enter, in the block with its name
and address on the cover page of the SF 30, Amendment of
solicitation/Modification of Contract, the annotation “DUNS’
or “DUNS +4” followed by the DUNS or DUNS +4 number
that identifies the Contractor’'s name and address exactly as
stated in this contract. The DUNS number will be used by the
Contracting Officer to verify that the Contractor isregistered in
the CCR database.

52.205 [Reserved]

52.206 [Reserved]
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52.212-1 Instructionsto Offerors—Commercial |tems.
As prescribed in 12.301(b)(1), insert the following provi-
sion:

INSTRUCTIONS TO OFFERORS—COMMERCIAL ITEMS
(OcT 2003)

(& North American Industry Classification System
(NAICS) code and small business size standard. The NAICS
code and small business size standard for this acquisition
appear in Block 10 of the solicitation cover sheet (SF 1449).
However, the small business size standard for a concern
which submits an offer in its own name, but which proposes
to furnish an item which it did not itself manufacture, is 500
employees.

(b) Submission of offers. Submit signed and dated offers
to the office specified in this solicitation at or before the exact
time specified in this solicitation. Offers may be submitted
on the SF 1449, letterhead stationery, or as otherwise speci-
fied in the solicitation. Asaminimum, offers must show—

(1) The solicitation number;

(2) The time specified in the solicitation for receipt of
offers;

(3) Thename, address, and tel ephone number of the off-
eror;

(4) A technical description of theitemsbeing offeredin
sufficient detail to evaluate compliance with the requirements
in the solicitation. This may include product literature, or
other documents, if necessary;

(5) Terms of any express warranty;

(6) Price and any discount terms;

(7) “Remit to” address, if different than mailing
address;

(8) A completed copy of the representations and certi-
ficationsat FAR 52.212-3;

(9) Acknowledgment of Solicitation Amendments;

(10) Past performance information, when included as
an evaluation factor, to include recent and relevant contracts
for the same or similar items and other references (including
contract numbers, points of contact with telephone numbers
and other relevant information); and

(12) If the offer is not submitted on the SF 1449, include
astatement specifying the extent of agreement with all terms,
conditions, and provisionsincluded in the solicitation. Offers
that fail to furnish required representations or information, or
reject the terms and conditions of the solicitation may be
excluded from consideration.

(c) Period for acceptance of offers. The offeror agreesto
hold the pricesin its offer firm for 30 calendar days from the
date specified for receipt of offers, unless another time period
is specified in an addendum to the solicitation.

(d) Product samples. When required by the solicitation,
product samples shall be submitted at or prior to the time
specified for receipt of offers. Unless otherwise specified in

this solicitation, these samples shall be submitted at no
expense to the Government, and returned at the sender's
request and expense, unless they are destroyed during
preaward testing.

(e) Multiple offers. Offerors are encouraged to submit
multiple offers presenting aternative terms and conditions or
commercial itemsfor satisfying the requirements of thissolic-
itation. Each offer submitted will be evaluated separately.

(f) Late submissions, modifications, revisions, and with-
drawals of offers. (1) Offerors are responsible for submitting
offers, and any modifications, revisions, or withdrawals, so as
to reach the Government office designated in the solicitation
by thetime specified in the solicitation. If notimeisspecified
inthe solicitation, the timefor receipt is4:30 p.m., local time,
for the designated Government office on the date that offers
or revisions are due.

(2)(i) Any offer, modification, revision, or withdrawal
of an offer received at the Government office designated in
the solicitation after the exact time specified for receipt of
offersis”late” and will not be considered unlessit isreceived
before award is made, the Contracting Officer determinesthat
accepting the late offer would not unduly delay the acquisi-
tion; and—

(A) If it was transmitted through an electronic
commerce method authorized by the solicitation, it was
received at theinitia point of entry to the Government infra-
structure not later than 5:00 p.m. one working day prior to the
date specified for receipt of offers; or

(B) Thereis acceptable evidence to establish that
it was received at the Government installation designated for
receipt of offers and was under the Government’s control
prior to the time set for receipt of offers; or

(C) If this solicitation is a request for proposals,
it was the only proposal received.

(ii) However, a late modification of an otherwise
successful offer, that makes its terms more favorable to the
Government, will be considered at any timeit isreceived and
may be accepted.

(3) Acceptable evidence to establish the time of receipt
at the Government installation includes the time/date stamp
of that installation on the offer wrapper, other documentary
evidence of receipt maintained by the installation, or oral tes-
timony or statements of Government personnel.

(4) If an emergency or unanticipated event interrupts
normal Government processes so that offers cannot be
received at the Government office designated for receipt of
offers by the exact time specified in the solicitation, and
urgent Government reguirements preclude amendment of the
solicitation or other notice of an extension of the closing date,
the time specified for receipt of offers will be deemed to be
extended to the same time of day specified in the solicitation
onthefirst work day on which normal Government processes
resume.

52.2-25
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(5) Offers may be withdrawn by written notice received
at any time before the exact time set for receipt of offers. Oral
offers in response to oral solicitations may be withdrawn
orally. If the solicitation authorizes facsimile offers, offers
may be withdrawn via facsimile received a any time before
the exact time set for receipt of offers, subject to the condi-
tions specified in the solicitation concerning facsimile offers.
An offer may be withdrawn in person by an offeror or its
authorized representative if, before the exact time set for
receipt of offers, the identity of the person requesting with-
drawal is established and the person signs a receipt for the
offer.

(g) Contract award (not applicable to Invitation for Bids).
The Government intends to evaluate offers and award a con-
tract without discussions with offerors. Therefore, the off-
eror'sinitial offer should contain the offeror's best termsfrom
a price and technical standpoint. However, the Government
reserves the right to conduct discussions if later determined
by the Contracting Officer to be necessary. The Government
may reject any or all offersif such actionisinthe publicinter-
est; accept other than the lowest offer; and waiveinformalities
and minor irregularitiesin offers received.

(h) Multiple awards. The Government may accept any
item or group of items of an offer, unlessthe offeror qualifies
the offer by specific limitations. Unless otherwise provided
in the Schedule, offers may not be submitted for quantities
less than those specified. The Government reserves the right
to make an award on any item for a quantity less than the
quantity offered, at the unit prices offered, unless the offeror
specifies otherwise in the offer.

(i) Availability of requirements documents cited in the
solicitation. (1)(i) The GSA Index of Federal Specifications,
Standards and Commercial Item Descriptions, FPMR Part
101-29, and copies of specifications, standards, and commer-
cia item descriptions cited in this solicitation may be
obtained for afee by submitting a request to—

GSA Federa Supply Service Specifications Section
Suite 8100

470 East L’ Enfant Plaza, SW

Washington, DC 20407

Telephone (202) 619-8925
Facsimile (202) 619-8978.

(i1) If the General Services Administration, Depart-
ment of Agriculture, or Department of Veterans Affairsissued
this solicitation, a single copy of specifications, standards,
and commercia item descriptions cited in this solicitation
may be obtained free of charge by submitting arequest to the
addressee in paragraph (i)(1)(i) of thisprovision. Additional
copies will beissued for afee.

(2) The DaD Index of Specifications and Standards
(DoDISS) and documents listed in it may be obtained from
the—

52.2-26

Department of Defense Single Stock Point (DoDSSP)
Building 4, Section D

700 Robbins Avenue

Philadelphia, PA 19111-5094

Telephone (215) 697-2667/2179
Facsimile (215) 697-1462.

(i) Automatic distribution may be obtained on asub-
scription basis.

(ii) Order forms, pricing information, and customer
support information may be obtained—

(A) By telephone at (215) 697-2667/2179; or

(B) Through the DoDSSP Internet site at http://
dodssp.daps.mil.

(3) Nongovernment (voluntary) standards must be
obtained from the organization responsible for their prepara-
tion, publication, or maintenance.

(j) Data Universal Numbering System (DUNS) Number.
(Applies to al offers exceeding $25,000, and offers of
$25,000 or lessif the solicitation requires the Contractor to be
registered in the Central Contractor Registration (CCR) data-
base. The offeror shall enter, in the block with its name and
address on the cover page of its offer, the annotation “DUNS’
or “DUNS+4" followed by the DUNS or DUNS+4 number
that identifies the offeror’s name and address. The DUNS+4
is the DUNS number plus a 4-character suffix that may be
assigned at the discretion of the offeror to establish additional
CCR records for identifying alternative Electronic Funds
Transfer (EFT) accounts (see FAR Subpart 32.11) for the
same parent concern. If the offeror does not have a DUNS
number, it should contact Dun and Bradstreet directly to
obtain one. An offeror within the United States may contact
Dun and Bradstreet by calling 1-866-705-5711 or via the
internet at http://mmww.dnb.com. An offeror located outside
the United States must contact the local Dun and Bradstreet
office for aDUNS number.

(k) Central Contractor Registration. Unless exempted by
an addendum to this solicitation, by submission of an offer,
the offeror acknowledges the requirement that a prospective
awardee shall be registered in the CCR database prior to
award, during performance and through final payment of any
contract resulting from this solicitation. If the Offeror does
not become registered in the CCR database in the time pre-
scribed by the Contracting Officer, the Contracting Officer
will proceed to award to the next otherwise successful regis-
tered Offeror. Offerors may obtain information on registra-
tion and annual confirmation requirements via the internet at
http: //mww.ccr.gov or by calling 1-888-227-2423 or 269-961-
5757.

(End of provision)
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52.212-2 Evaluation—Commercial Items.
As prescribed in 12.301(c), the Contracting Officer may
insert a provision substantially as follows:

EVALUATION—COMMERCIAL ITEMS (JAN 1999)

(8) The Government will award a contract resulting from
this solicitation to the responsible offeror whose offer con-
forming to the solicitation will be most advantageous to the
Government, price and other factors considered. The follow-
ing factors shall be used to evaluate offers:

[Contracting Officer shall insert the significant evaluation
factors, such as (i) technical capability of the item offered to
meet the Government requirement; (i) price; (iii) past perfor-
mance (see FAR 15.304); (iv) small disadvantaged business
participation; and includethemin therelative order of impor-
tance of the evaluation factors, such as in descending order
of importance.]
Technical and past performance, when combined, are
[Contracting Officer state, in accordance with
FAR 15.304, the relative importance of all other evaluation
factors, when combined, when compared to price.]

(b) Options. The Government will evaluate offers for
award purposes by adding the total pricefor all optionsto the
total price for the basic requirement. The Government may
determine that an offer isunacceptableif the option pricesare
significantly unbalanced. Evaluation of options shall not
obligate the Government to exercise the option(s).

(c) A written notice of award or acceptance of an offer,
mailed or otherwise furnished to the successful offeror within
the time for acceptance specified in the offer, shall result in a
binding contract without further action by either party. Before
the offer's specified expiration time, the Government may
accept an offer (or part of an offer), whether or not there are
negotiations after its receipt, unless a written notice of with-
drawal is received before award.

(End of provision)

52.212-3 Offeror Representations and Certifications—
Commercial Items.
As prescribed in 12.301(b)(2), insert the following provi-
sion:

OFFEROR REPRESENTATIONS AND CERTIFICATIONS—
COMMERCIAL ITEMS (JUNE 2003)

(a) Definitions. As used in this provision:

“Emerging small business’ means a small business con-
cern whose sizeis no greater than 50 percent of the numerical
size standard for the NAICS code designated.

“Forced or indentured child labor” means all work or ser-
vice—

(1) Exacted from any person under the age of 18 under
the menace of any penalty for its nonperformance and for
which the worker does not offer himself voluntarily; or

(2) Performed by any person under the age of 18 pursu-
ant to a contract the enforcement of which can be accom-
plished by process or penalties.

“Service-disabled veteran-owned small business con-
cern”—

(1) Means a small business concern—

(i) Not lessthan 51 percent of which isowned by one
or more service-disabled veterans or, in the case of any pub-
licly owned business, not less than 51 percent of the stock of
whichisowned by one or more service-disabled veterans; and

(if) The management and daily business operations
of which are controlled by one or more service-disabled vet-
erans or, in the case of a veteran with permanent and severe
disability, the spouse or permanent caregiver of such veteran.

(2) Service-disabled veteran means a veteran, as
defined in 38 U.S.C. 101(2), with a disability that is service-
connected, as defined in 38 U.S.C. 101(16).

“Small business concern” means a concern, including its
affiliates, that isindependently owned and operated, not dom-
inant in the field of operation in which it is bidding on Gov-
ernment contracts, and qualified asa small business under the
criteriain 13 CFR part 121 and size standards in this solicita-
tion.

“Veteran-owned small business concern” means a small
business concern—

(1) Not less than 51 percent of which is owned by one
or more veterans (as defined at 38 U.S.C. 101(2)) or, in the
case of any publicly owned business, not lessthan 51 percent
of the stock of which is owned by one or more veterans; and

(2) The management and daily business operations of
which are controlled by one or more veterans.

“Women-owned business concern” means a concern
whichisat least 51 percent owned by one or more women; or
in the case of any publicly owned business, at least 51 percent
of its stock is owned by one or more women; and whose man-
agement and daily business operations are controlled by one
or more women.

“Women-owned small business concern” means a small
business concern—

(1) That is at least 51 percent owned by one or more
women; or, in the case of any publicly owned business, at
least 51 percent of the stock of which is owned by one or
more women; and

(2) Whose management and daily business operations
are controlled by one or more women.

(b) Taxpayer ldentification Number (TIN) (26 U.SC.
6109, 31 U.SC. 7701). (Not applicable if the offeror is
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required to provide this information to a central contractor
registration database to be eligible for award.)

(2) All offerors must submit theinformation requiredin
paragraphs (b)(3) through (b)(5) of this provision to comply
with debt collection requirements of 31 U.S.C. 7701(c) and
3325(d), reporting requirements of 26 U.S.C. 6041, 6041A,
and 6050M, and implementing regulations issued by the
Internal Revenue Service (IRS).

(2) The TIN may be used by the Government to collect
and report on any delinquent amounts arising out of the off-
eror’'s relationship with the Government (31U.S.C.
7701(c)(3)). If theresulting contract is subject to the payment
reporting requirements described in FAR 4.904, the TIN pro-
vided hereunder may be matched with IRS records to verify
the accuracy of the offeror’s TIN.

(3) Taxpayer Identification Number (TIN).

O TIN:

O TIN has been applied for.

O TIN isnot required because:

O Offeror isanonresident alien, foreign corpora-
tion, or foreign partnership that does not have
income effectively connected with the conduct
of atrade or businessin the United States and
does not have an office or place of business or a
fiscal paying agent in the United States;

O Offeror isan agency or instrumentality of afor-
eign government;

O Offeror isan agency or instrumentality of the
Federal Government.

(4) Type of organization.

0 Sole proprietorship;

Partnership;

Corporate entity (not tax-exempt);

Corporate entity (tax-exempt);

Government entity (Federal, State, or local);
Foreign government;

International organization per 26 CFR 1.6049-4;

0 Other

(5) Common parent.

O Offeror isnot owned or controlled by acommon
parent;

0 Nameand TIN of common parent:

Name

TIN .

(c) Offerors must complete the following representations
when the resulting contract will be performed in the United
States or its outlying areas. Check al that apply.

(1) Small business concern. The offeror represents as
part of itsoffer that it O is, O isnot asmall business concern.

Oooooogodg
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(2) Veteran-owned small business concern. [Complete
only if the offeror represented itself as a small business con-
cern in paragraph (c)(1) of this provision.] The offeror rep-
resentsas part of itsoffer that it [ is, [ isnot aveteran-owned
small business concern.

(3) Service-disabled veteran-owned small business
concern. [Complete only if the offeror represented itself asa
veteran-owned small business concern in paragraph (c)(2) of
thisprovision.] The offeror represents as part of its offer that
it O is, O isnot a service-disabled veteran-owned small busi-
ness concern.

(4) Small disadvantaged business concern. [Complete
only if the offeror represented itself as a small business con-
cernin paragraph (c)(1) of this provision.] The offeror repre-
sents, for general statistical purposes, that it [ is, [0 isnot a
small disadvantaged business concern as defined in 13 CFR
124.1002.

(5) Women-owned small business concern. [Complete
only if the offeror represented itself as a small business con-
cern in paragraph (c)(1) of this provision.] The offeror rep-
resentsthat it O is, O is not a women-owned small business
concern.

NoTE: Complete paragraphs (c)(6) and (c)(7) only if this
solicitation is expected to exceed the simplified acquisition
threshold.

(6) Women-owned business concern (other than small
business concern). [Complete only if the offeror is a women-
owned business concern and did not represent itself asa small
business concern in paragraph (c)(1) of thisprovision.] The
offeror represents that it [ is a women-owned business con-
cern.

(7) Tie bid priority for labor surplus area concerns. If
thisisan invitation for bid, small business offerors may iden-
tify the labor surplus areas in which costs to be incurred on
account of manufacturing or production (by offeror or first-
tier subcontractors) amount to more than 50 percent of the
contract price:

(8) Small Business Size for the Small Business Com-
petitiveness Demonstration Program and for the Targeted
Industry Categories under the Small Business Competitive-
ness Demonstration Program. [Complete only if the offeror
hasrepresented itself to be a small business concernunder the
size standards for this solicitation.]

(i) [Complete only for solicitations indicated in an
addendum as being set-aside for emerging small businesses
in one of the four designated industry groups (DIGs).] The
offeror represents as part of its offer that it [ is, [0 is not an
emerging small business.

(if) [Complete only for solicitations indicated in an
addendumas being for one of the targeted industry categories
(TICs) or four designated industry groups (DIGs).] Offeror
represents as follows:
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(A) Offeror's number of employees for the past
12 months (check the Employees column if size standard
stated in the solicitation is expressed in terms of number of
employees); or

(B) Offeror's average annual gross revenue for
thelast 3fiscal years (check the Average Annual Gross Num-
ber of Revenues column if size standard stated in the solicita-
tionis expressed in terms of annual receipts).

(Check one of the following):

Average Annual Gross

Number of Employees Revenues

___50o0r fewer __$1millionor less
51100 __$1,000,001—$2 million
_101—250 __$2,000,001—$3.5 million
251500 __$3,500,001—$5 million

_ 501—750 __$5,000,001—$10 million
~ 751—1,000 __$10,000,001—$17 million
___Over 1,000 __Over $17 million

(9) [Complete only if the solicitation containsthe clause
at FAR 52.219-23, Notice of Price Evaluation Adjustment for
Small Disadvantaged Business Concerns, or FAR 52.219-25,
Small Disadvantaged Business Participation Program—Dis-
advantaged Satus and Reporting, and the offeror desires a
benefit based on its disadvantaged status.]

(i) General. The offeror represents that either—

(A) It O is, O is not certified by the Small Busi-
ness Administration as a small disadvantaged business con-
cern and identified, on the date of this representation, as a
certified small disadvantaged business concern in the data-
base maintained by the Small Business Administration (PRO-
Net), and that no material changein disadvantaged ownership
and control has occurred sinceits certification, and, wherethe
concern is owned by one or more individual s claiming disad-
vantaged status, the net worth of each individual upon whom
the certification is based does not exceed $750,000 after tak-
ing into account the applicable exclusions set forth at 13 CFR
124.104(c)(2); or

(B) It O has, O has not submitted a completed
application to the Small Business Administration or a Private
Certifier to be certified as a small disadvantaged business
concern in accordance with 13 CFR 124, Subpart B, and a
decision on that application is pending, and that no material
change in disadvantaged ownership and control has occurred
since its application was submitted.

(i) O Joint Ventures under the Price Evaluation
Adjustment for Small Disadvantaged Business Concerns.
The offeror represents, as part of its offer, that it isajoint ven-
ture that complies with the requirements in 13 CFR
124.1002(f) and that the representation in paragraph (¢)(9)(i)
of thisprovisionisaccurate for the small disadvantaged busi-
ness concern that is participating in the joint venture. [The

offeror shall enter the name of the small disadvantaged busi-
ness concern that is participating in the joint ven-
ture:

(10) HUBZone small business concern. [Complete only
if the offeror represented itself asa small business concernin
paragraph (c)(1) of thisprovision.] The offeror represents, as
part of its offer, that—

() 1t Ois, Oisnot aHUBZone small business con-
cern listed, on the date of this representation, on the List of
Qualified HUBZone Small Business Concerns maintained by
the Small Business Administration, and no material changein
ownership and control, principal office, or HUBZone
employee percentage has occurred since it was certified by
the Small Business Administration in accordance with 13
CFR part 126; and

(i) It Ois, Oisnot ajoint venture that complieswith
the requirements of 13 CFR part 126, and the representation
in paragraph (c)(10)(i) of this provision is accurate for the
HUBZone small business concern or concernsthat are partic-
ipating in the joint venture. [ The offeror shall enter the name
or names of the HUBZone small business concern or con-
cernsthat are participating inthejoint venture: |
Each HUBZone small business concern participating in the
joint venture shall submit a separate signed copy of the HUB-
Zone representation.

(d) Representations required to implement provisions of
Executive Order 11246—(1) Previous contracts and compli-
ance. The offeror represents that—

() It O has, O has not participated in a previous
contract or subcontract subject to the Equal Opportunity
clause of this solicitation; and

(i) It O has, O hasnot filed al required compliance
reports.

(2) Affirmative Action Compliance. The offeror repre-
sents that—

(i) It O has developed and has on file, O has not
developed and does not have on file, at each establishment,
affirmative action programs required by rules and regulations
of the Secretary of Labor (41 CFR parts 60-1 and 60-2), or

(i) 1t O has not previously had contracts subject to
the written affirmative action programs requirement of the
rules and regulations of the Secretary of Labor.

(e) Certification Regarding Paymentsto I nfluence Federal
Transactions (31 U.SC. 1352). (Appliesonly if the contract
is expected to exceed $100,000.) By submission of its offer,
the offeror certifiesto the best of its knowledge and belief that
no Federal appropriated funds have been paid or will be paid
to any person for influencing or attempting to influence an
officer or employee of any agency, aMember of Congress, an
officer or employee of Congress or an employee of aMember
of Congresson hisor her behalf in connection with the award
of any resultant contract.

(FAC 2001-16)  52.2-29



52.212-3

FEDERAL ACQUISITION REGULATION

(f) Buy American Act Certificate. (Applies only if the
clause at Federal Acquisition Regulation (FAR) 52.225-1,
Buy American Act—Supplies, is included in this solicita-
tion.)

(1) The offeror certifies that each end product, except
thoselisted in paragraph (f)(2) of this provision, isadomestic
end product and that the offeror has considered components
of unknown origin to have been mined, produced, or manu-
factured outside the United States. The offeror shall list as
foreign end products those end products manufactured in the
United States that do not qualify as domestic end products.
The terms* component,” “domestic end product,” “end prod-
uct,” “foreign end product,” and “United States” are defined
inthe clause of this solicitation entitled “ Buy American Act—
Supplies.”

(2) Foreign End Products:;

Line Item No. Country of Origin

[List asnecessary]

(3) The Government will evaluate offersin accordance
withthepoliciesand proceduresof FAR Part 25.

(9)(1) Buy American Act—North American Free Trade
Agreement—I sraeli Trade Act Certificate. (Appliesonly if the
clause at FAR 52.225-3, Buy American Act—North Ameri-
can Free Trade Agreement—Israeli Trade Act, isincluded in
thissolicitation.)

(i) The offeror certifiesthat each end product, except
those listed in paragraph (g)(1)(ii) or (g)(1)(iii) of this provi-
sion, isadomestic end product and that the offeror has consid-
ered components of unknown origin to have been mined,
produced, or manufactured outside the United States. The
terms “component,” “domestic end product,” “end product,”
“foreign end product,” and “United States” are defined in the
clause of thissolicitation entitled “ Buy American Act—North
American Free Trade Agreement—Israeli TradeAct.”

(i) The offeror certifies that the following supplies
are NAFTA country end products or Israeli end products as
defined in the clause of this solicitation entitled “Buy Ameri-
can Act—North American Free Trade Agreement—Isragli
TradeAct”:

NAFTA Country or Israeli End Products:

Line Item No. Country of Origin

[List asnecessary]
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(iii) The offeror shall list those supplies that are for-
eign end products (other than those listed in paragraph
(9)(1)(ii) of this provision) as defined in the clause of this
solicitation entitled “Buy American Act—North American
Free Trade Agreement—Israeli Trade Act.” The offeror shall
list as other foreign end products those end products manufac-
tured in the United States that do not qualify as domestic end
products.

Other Foreign End Products:

Line Item No. Country of Origin

[List ashecessary]

(iv) The Government will evaluate offers in accor-
dancewiththepoliciesand proceduresof FAR Part 25.

(2) Buy American Act—North American Free Trade
Agreements—I sraeli Trade Act Certificate, Alternate | (MAY
2002). If Alternatel totheclauseat FAR 52.225-3isincluded
in this solicitation, substitute the following paragraph
(9)(1)(ii) for paragraph (g)(1)(ii) of thebasic provision:

(9)(1)(ii) The offeror certifies that the following supplies

are Canadian end products as defined in the clause of this solic-
itation entitled “Buy American Act—North American Free
Trade Agreement—Israeli Trade Act”:

Canadian End Products:

Line Item No.

[Listasnecessary]

(3) Buy American Act—North American Free Trade
Agreements— sraeli Trade Act Certificate, Alternate Il (MAY
2002). If Alternatell totheclauseat FAR 52.225-3isincluded
in this solicitation, substitute the following paragraph
(9)(1)(ii) for paragraph (g)(1)(ii) of thebasic provision:

(9)(1)(ii) The offeror certifies that the following supplies
are Canadian end products or Isragli end products as defined in
the clause of this solicitation entitled “Buy American Act—
North American Free Trade Agreement—I sraeli TradeAct”:

Canadianor Isragli End Products:

Line Item No. Country of Origin

[Listasnecessary]
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(4) Trade Agreements Certificate. (Appliesonly if the
clauseat FAR 52.225-5, Trade Agreements, isincluded inthis
solicitation.)

() The offeror certifiesthat each end product, except
those listed in paragraph (g)(4)(ii) of thisprovision, isaU.S.-
made, designated country, Caribbean Basin country, or
NAFTA country end product, as defined in the clause of this
solicitation entitled“ Trade Agreements.”

(i) The offeror shall list as other end products those
end products that are not U.S.-made, designated country,
Caribbean Basin country, or NAFTA country end products.

Other End Products:

Line Item No. Country of Origin

[List asnecessary]

(iii) The Government will evaluate offers in accor-
dance with the policies and procedures of FAR Part 25. For
line items subject to the Trade Agreements Act, the Govern-
ment will evaluate offers of U.S.-made, designated country,
Caribbean Basin country, or NAFTA country end products
without regard to the restrictions of the Buy American Act.
The Government will consider for award only offers of U.S.-
made, designated country, Caribbean Basin country, or
NAFTA country end products unless the Contracting Officer
determinesthat there are no offersfor such productsor that the
offers for such products are insufficient to fulfill the require-
mentsof thesolicitation.

(h) Certification Regarding Debarment, Suspension or
Ineligibility for Award (Executive Order 12549). (Applies
only if the contract value is expected to exceed the simplified
acquisition threshold.) The offeror certifies, to the best of its
knowledge and belief, that the offeror and/or any of its princi-
pals—

(1) O Are, O are not presently debarred, suspended,
proposed for debarment, or declared ineligible for the award
of contracts by any Federal agency; and

(2) 0 Have, O have not, within athree-year period pre-
ceding this offer, been convicted of or had a civil judgment
rendered against them for: commission of fraud or acriminal
offensein connection with obtaining, attempting to obtain, or
performing a Federal, state or local government contract or
subcontract; violation of Federal or state antitrust statutes
relating to the submission of offers; or commission of embez-
Zlement, theft, forgery, bribery, falsification or destruction of
records, making false statements, tax evasion, or receiving
stolen property; and

(3) O Are, O are not presently indicted for, or otherwise
criminally or civilly charged by a Government entity with,
commission of any of these offenses.

(i) Certification Regarding Knowledge of Child Labor for
Listed End Products(Executive Order 13126). [ The Contract-
ing Officer must list in paragraph (i)(1) any end products
being acquired under this solicitation that are included in the
List of Products Requiring Contractor Certification as to
Forced or Indentured Child Labor, unless excluded at
22.1503(b).]

(1) Listedend products.

Listed End Product Listed Countries of Origin

(2) Certification. [If the Contracting Officer hasidenti-
fied end productsand countriesof origininparagraph (i)(1) of
thisprovision, thenthe offeror must certify to either (i)(2)(i) or
(1)(2)(ii) by checking theappropriateblock.]

[ 1 () The offeror will not supply any end product
listed in paragraph (i)(1) of this provision that was mined,
produced, or manufactured in the corresponding country as
listed for that product.

[ 1 (ii) The offeror may supply an end product listed
in paragraph (i)(1) of thisprovision that wasmined, produced,
or manufactured in the corresponding country aslisted for that
product. The offeror certifies that it has made a good faith
effort to determine whether forced or indentured child |abor
was used to mine, produce, or manufacture any such end
product furnished under this contract. On the basis of those
efforts, the offeror certifiesthat it is not aware of any such use
of childlabor.

(End of provision)

Alternate| (Apr 2002). Asprescribedin 12.301(b)(2), add
thefollowing paragraph (c)(11) tothebasic provision:
(12) (Completeif theofferor hasrepresenteditself asdisad-
vantagedin paragraph (c)(4) or (c)(9) of thisprovision.)
[The offeror shall check the category in which its owner-
shipfalls):

Black American.
Hispanic American.

Native American (American Indians, Eskimos,
Aleuts, or NativeHawaiians).

_____Asian-Pacific American (persons with origins from
Burma, Thailand, Malaysia, Indonesia, Singapore, Brunei,
Japan, China, Taiwan, Laos, Cambodia (Kampuchea), Vietnam,
Korea, The Philippines, U.S. Trust Territory of the Pacific
Islands (Republic of Palau), Republic of the Marshall Islands,
Federated States of Micronesia, the Commonwealth of the
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Northern Mariana Islands, Guam, Samoa, Macao, Hong Kong,
Fiji, Tonga, Kiribati, Tuvalu, or Nauru).

Subcontinent Asian (Asian-Indian) American (per-
sons with origins from India, Pakistan, Bangladesh, Sri Lanka,
Bhutan, theMaldiveslslands, or Nepal).

Individual/concern, other than oneof the preceding.

Alternatell (Oct 2000). Asprescribedin 12.301(b)(2), add
thefollowing paragraph (c)(9)(iii) tothebasic provision:

(iii) Address. The offeror representsthat its address [ is,
O isnot in aregion for which a small disadvantaged business
procurement mechanism is authorized and its address has not
changed since its certification as a small disadvantaged busi-
ness concern or submission of its application for certification.
The list of authorized small disadvantaged business procure-
ment mechanisms and regions is posted at http://
www.arnet.gov/References/ sdbadjustments.htm. The offeror
shall use the list in effect on the date of this solicitation.
“Address,” as used in this provision, means the address of the
offeror aslisted on the Small Business Administration’sregister
of small disadvantaged business concerns or the address on the
completed application that the concern has submitted to the
Small Business Administration or a Private Certifier in accor-
dance with 13 CFR part 124, subpart B. For joint ventures,
“address’ refersto the address of the small disadvantaged busi-
nessconcernthat isparticipatinginthejoint venture.

52.212-4 Contract Terms and Conditions—Commercial
Items.
Asprescribedin 12.301(b)(3), insert thefollowing clause:

CONTRACT TERMSAND CONDITIONS—COMMERCIAL
ITEMS(OCT 2003)

(a) Inspection/Acceptance. The Contractor shall only ten-
der for acceptance those items that conform to the require-
ments of this contract. The Government reservesthe right to
inspect or test any suppliesor servicesthat have been tendered
for acceptance. The Government may require repair or
replacement of nonconforming supplies or reperformance of
nonconforming services at no increase in contract price. The
Government must exercise its post-acceptance rights—

(1) Within areasonabletime after the defect was discov-
ered or should have been discovered; and

(2) Before any substantial change occurs in the condi-
tion of the item, unless the change is due to the defect in the
item.

(b) Assignment. The Contractor or its assignee may assign
itsrightsto receive payment due as aresult of performance of
thiscontract to abank, trust company, or other financing insti-
tution, including any Federal lending agency in accordance
with the Assignment of Claims Act (31 U.S.C. 3727). How-
ever, when athird party makes payment (e.g., use of the Gov-
ernmentwide commercial purchase card), the Contractor may
not assignitsrightsto receive payment under thiscontract.
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(c) Changes. Changes in the terms and conditions of this
contract may bemade only by written agreement of the parties.

(d) Disputes. This contract is subject to the Contract Dis-
putes Act of 1978, as amended (41 U.S.C. 601-613). Failure
of the parties to this contract to reach agreement on any
regquest for equitable adjustment, claim, appeal or action aris-
ing under or relating to this contract shall be a dispute to be
resolved in accordance with the clause at FAR 52.233-1, Dis-
putes, which is incorporated herein by reference. The Con-
tractor shall proceed diligently with performance of this
contract, pending final resol ution of any dispute arising under
the contract.

(e) Definitions. The clause at FAR 52.202-1, Definitions,
isincorporated herein by reference.

(f) Excusable delays. The Contractor shall be liable for
default unless nonperformance is caused by an occurrence
beyond the reasonable control of the Contractor and without
its fault or negligence such as, acts of God or the public
enemy, acts of the Government in either its sovereign or con-
tractua capacity, fires, floods, epidemics, quarantine restric-
tions, strikes, unusualy severe weather, and delays of
common carriers. The Contractor shall notify the Contracting
Officer inwriting as soon asit isreasonably possible after the
commencement of any excusable delay, setting forth the full
particulars in connection therewith, shall remedy such occur-
rence with all reasonable dispatch, and shall promptly give
written notice to the Contracting Officer of the cessation of
such occurrence.

(9) Invoice. (1) The Contractor shall submit an original
invoice and three copies (or electronic invoice, if authorized)
to the address designated in the contract to receive invoices.
Aninvoicemustinclude—

(i) Name and address of the Contractor;

(ii) Invoice date and humber;

(iii) Contract number, contract lineitem number and,
if applicable, the order number;

(iv) Description, quantity, unit of measure, unit price
and extended price of the items delivered;

(v) Shipping number and date of shipment, including
the bill of lading number and weight of shipment if shipped
on Government bill of lading;

(vi) Terms of any discount for prompt payment
offered,;

(vii) Name and address of official to whom payment
isto be sent;

(viii) Name, title, and phone number of person to
notify in event of defective invoice; and

(ix) Taxpayer Identification Number (TIN). The
Contractor shal include its TIN on the invoice only if
reguired elsewhere in this contract.

(x) Electronic funds transfer (EFT) banking infor-
mation.
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(A) The Contractor shall include EFT banking
information on the invoice only if required elsewhere in this
contract.

(B) If EFT banking information is not required to
be on the invoice, in order for the invoice to be a proper
invoice, the Contractor shall have submitted correct EFT
banking information in accordance with the applicable solic-
itation provision, contract clause (e.g., 52.232-33, Payment
by Electronic Funds Transfe—Central Contractor Registra-
tion, or 52.232-34, Payment by Electronic Funds Transfer—
Other Than Central Contractor Registration), or applicable
agency procedures.

(C) EFT banking information is not required if
the Government waived the requirement to pay by EFT.

(2) Invoices will be handled in accordance with the
Prompt Payment Act (31 U.S.C. 3903) and Office of Manage-
ment and Budget (OMB) prompt payment regulations at 5
CFR part 1315.

(h) Patent indemnity. The Contractor shall indemnify the
Government and its officers, employees and agents against
liability, including costs, for actual or alleged direct or con-
tributory infringement of, or inducement to infringe, any
United States or foreign patent, trademark or copyright, aris-
ing out of the performance of this contract, provided the Con-
tractor isreasonably notified of such claims and proceedings.

(i) Payment. Payment shall be made for items accepted by
the Government that have been delivered to the delivery des-
tinations set forth in this contract. The Government will make
payment in accordance with the Prompt Payment Act (31
U.S.C. 3903) and OM B prompt payment regulationsat 5 CFR
part 1315. In connection with any discount offered for early
payment, time shall be computed from the date of theinvoice.
For the purpose of computing the discount earned, payment
shall be considered to have been made on the date which
appears on the payment check or the specified payment date
if an electronic funds transfer payment is made.

()) Risk of loss. Unless the contract specifically provides
otherwise, risk of loss or damage to the supplies provided
under this contract shall remain with the Contractor until, and
shall pass to the Government upon:

(1) Delivery of the suppliesto acarrier, if transportation
isf.o.b. origin; or

(2) Delivery of the supplies to the Government at the
destination specified in the contract, if transportation isf.o.b.
destination.

(k) Taxes. The contract price includes all applicable Fed-
eral, State, and local taxes and duties.

(I) Termination for the Government’s convenience. The
Government reserves the right to terminate this contract, or
any part hereof, for its sole convenience. Inthe event of such
termination, the Contractor shall immediately stop all work
hereunder and shall immediately cause any and all of its sup-
pliers and subcontractorsto cease work. Subject to the terms

of this contract, the Contractor shall be paid a percentage of
the contract price reflecting the percentage of the work per-
formed prior to the notice of termination, plus reasonable
charges the Contractor can demonstrate to the satisfaction of
the Government using its standard record keeping system,
have resulted from the termination. The Contractor shall not
be required to comply with the cost accounting standards or
contract cost principlesfor this purpose. This paragraph does
not give the Government any right to audit the Contractor’s
records. The Contractor shall not be paid for any work per-
formed or costs incurred which reasonably could have been
avoided.

(m) Termination for cause. The Government may termi-
nate this contract, or any part hereof, for cause in the event of
any default by the Contractor, or if the Contractor fails to
comply with any contract termsand conditions, or failsto pro-
vide the Government, upon request, with adequate assurances
of future performance. In the event of termination for cause,
the Government shall not be liable to the Contractor for any
amount for suppliesor servicesnot accepted, and the Contrac-
tor shall beliableto the Government for any and al rightsand
remedies provided by law. If it is determined that the Gov-
ernment improperly terminated this contract for default, such
termination shall be deemed a termination for convenience.

(n) Title. Unless specified elsewhere in this contract, title
to items furnished under this contract shall pass to the Gov-
ernment upon acceptance, regardiess of when or where the
Government takes physical possession.

(o) Warranty. The Contractor warrantsand impliesthat the
items delivered hereunder are merchantable and fit for usefor
the particular purpose described in this contract.

(p) Limitation of liability. Except asotherwise provided by
an express warranty, the Contractor will not be liable to the
Government for consequential damages resulting from any
defect or deficienciesin accepted items.

(q) Other compliances. The Contractor shall comply with
all applicable Federal, State and local laws, executive orders,
rules and regulations applicable to its performance under this
contract.

(r) Compliance with laws unique to Government contracts.
The Contractor agrees to comply with 31 U.S.C. 1352 relat-
ing to limitations on the use of appropriated fundsto influence
certain Federal contracts; 18 U.S.C. 431 relating to officials
not to benefit; 40 U.S.C. 327, et seq., Contract Work Hours
and Safety Standards Act; 41 U.S.C. 51-58, Anti-Kickback
Act of 1986; 41 U.S.C. 265 and 10 U.S.C. 2409 relating to
whistleblower protections; 49 U.S.C. 40118, Fly American;
and 41 U.S.C. 423 relating to procurement integrity.

(s) Order of precedence. Any inconsistenciesin this solic-
itation or contract shall be resolved by giving precedence in
the following order:

(1) The schedule of supplies/services.
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(2) The Assignments, Disputes, Payments, Invoice,
Other Compliances, and Compliance with Laws Unigue to
Government Contracts paragraphs of this clause.

(3) The clause at 52.212-5.

(4) Addenda to this solicitation or contract, including
any license agreements for computer software.

(5) Solicitation provisionsif thisis a solicitation.

(6) Other paragraphs of this clause.

(7) The Standard Form 1449.

(8) Other documents, exhibits, and attachments.

(9) The specification.

(t) Central Contractor Registration (CCR). (1)  Unless
exempted by an addendum to this contract, the Contractor
is responsible during performance and through final pay-
ment of any contract for the accuracy and completeness of
the data within the CCR database, and for any liability
resulting from the Government’s reliance on inaccurate or
incomplete data. To remain registered in the CCR data-
base after the initia registration, the Contractor is required
to review and update on an annua basis from the date of
initial registration or subsequent updates its information in
the CCR database to ensure it is current, accurate and com-
plete. Updating information in the CCR does not alter the
terms and conditions of this contract and is not a substitute
for a properly executed contractual document.

(2)(i) If a Contractor has legally changed its business
name, “doing business as’ name, or division name (which-
ever is shown on the contract), or has transferred the assets
used in performing the contract, but has not completed the
necessary requirements regarding novation and change-of-
name agreementsin FAR Subpart 42.12, the Contractor shall
provide the responsible Contracting Officer a minimum of
one business day’s written notification of its intention to (A)
change the name in the CCR database; (B) comply with the
requirements of Subpart 42.12; and (C) agreeinwriting to the
timeline and procedures specified by the responsible Con-
tracting Officer. The Contractor must provide with the noti-
fication sufficient documentation to support the legally
changed name.

(i) If the Contractor failsto comply with therequire-
ments of paragraph (t)(2)(i) of this clause, or failsto perform
the agreement at paragraph (t)(2)(i)(C) of this clause, and, in
the absence of a properly executed novation or change-of-
name agreement, the CCR information that shows the Con-
tractor to be other than the Contractor indicated in the contract
will be considered to be incorrect information within the
meaning of the “Suspension of Payment” paragraph of the
electronic funds transfer (EFT) clause of this contract.

(3) The Contractor shall not change the name or address
for EFT payments or manual payments, as appropriate, in the
CCR record to reflect an assignee for the purpose of assign-
ment of claims (see Subpart 32.8, Assignment of Claims).
Assignees shall be separately registered in the CCR database.
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Information provided to the Contractor’'s CCR record that
indicates payments, including those made by EFT, to an ulti-
mate recipient other than that Contractor will be considered
to be incorrect information within the meaning of the “ Sus-
pension of payment” paragraph of the EFT clause of this con-
tract.

(4) Offerorsand Contractors may obtain information on
registration and annua confirmation regquirements via the
internet at http://www.ccr.gov or by calling 1-888-227-2423
or 269-961-5757.

(End of clause)

52.212-5 Contract Terms and Conditions Required to
Implement Satutes or  Executive Orders—
Commercial Items.

Asprescribed in 12.301(b)(4), insert the following clause:

CONTRACT TERMS AND CONDITIONS REQUIRED TO
IMPLEMENT STATUTES OR EXECUTIVE ORDERS—
COMMERCIAL ITEMS (OCT 2003)

(a) The Contractor shall comply with the following Fed-
eral Acquisition Regulation (FAR) clause, which is incorpo-
rated in this contract by reference, to implement provisions of
law or Executive orders applicableto acquisitions of commer-
cial items: 52.233-3, Protest after Award (AuG 1996) (31
U.S.C. 3553).

(b) The Contractor shall comply with the FAR clausesin
this paragraph (b) that the Contracting Officer has indicated
as being incorporated in this contract by reference to imple-
ment provisions of law or Executive orders applicable to
acquisitions of commercial items:

[Contracting Officer check as appropriate.]

__ (1) 52.203-6, Restrictions on Subcontractor Salesto
the Government (JuL 1995), with Alternate | (OcT 1995) (41
U.S.C. 253g and 10 U.S.C. 2402).

__(2) 52.219-3, Notice of Total HUBZone Set-Aside
(JaN 1999) (15 U.S.C. 657a).

__(3) 52.219-4, Notice of Price Evaluation Preference
for HUBZone Small Business Concerns (JAN 1999) (if the
offeror electsto waive the preference, it shall soindicateinits
offer) (15 U.S.C. 6573).

__ (#(i) 52.219-5, Very Smal Business Set-Aside
(JUNE 2003) (Pub. L. 103-403, section 304, Small Business
Reauthorization and Amendments Act of 1994).

__(ii) Alternate | (MAR 1999) of 52.219-5.
__ (iii) Alternate 11 (JUNE 2003) of 52.219-5.

__ (5)(i) 52.219-6, Notice of Total Small Business Set-
Aside (JuNE 2003) (15 U.S.C. 644).

__(ii) Alternate | (OcT 1995) of 52.219-6.

___ (6)(i) 52.219-7, Notice of Partiadl Small Business
Set-Aside (JUNE 2003) (15 U.S.C. 644).

__(ii) Alternate | (OcT 1995) of 52.219-7.
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__ (7) 52.219-8, Utilization of Small Business
Concerns (OcT 2000) (15 U.S.C. 637(d)(2) and (3)).

__(8)(i)52.219-9, Small Business Subcontracting
Plan (JAN 2002) (15 U.S.C. 637(d)(4).

__ (i) Alternate | (OcT 2001) of 52.219-9.
__(iii) Alternate Il (OcT 2001) of 52.219-9.

__(9) 52.219-14, Limitations on Subcontracting (DEC
1996) (15 U.S.C. 637(a)(14)).

__ (10)(i) 52.219-23, Notice of Price Evaluation
Adjustment for Small Disadvantaged Business Concerns
(JUNE 2003) (Pub. L. 103-355, section 7102, and 10 U.S.C.
2323) (if the offeror elects to waive the adjustment, it shall
so indicateinits offer).

__ (i) Alternate | (JUNE 2003) of 52.219-23.

_ (11) 52.219-25, Small Disadvantaged Business
Participation Program—Disadvantaged Status and Reporting
(Oct 1999) (Pub. L. 103-355, section 7102, and 10 U.S.C.
2323).

_ (12) 52.219-26, Small Disadvantaged Business
Participation Program—Incentive Subcontracting (OcT
2000) (Pub. L. 103-355, section 7102, and 10 U.S.C. 2323).

__(13) 52.222-3, Convict Labor (JuNE 2003) (E.O.
11755).

(14 52.222-19, Child Labor—Cooperation with
Authorities and Remedies (Sep 2002) (E.O. 13126).

__(15) 52.222-21, Prohibition of Segregated Facilities
(FEB 1999).

__ (16) 52.222-26, Equal Opportunity (APR 2002)
(E.O. 11246).

__ (17) 52.222-35, Equal Opportunity for Special
Disabled Veterans, Veterans of the Vietham Era, and Other
Eligible Veterans (DEc 2001) (38 U.S.C. 4212).

__(18) 52.222-36, Affirmative Action for Workers
with Disabilities (JuN 1998) (29 U.S.C. 793).

__ (19) 52.222-37, Employment Reports on Special
Disabled Veterans, Veterans of the Vietnam Era, and Other
Eligible Veterans (Dec 2001) (38 U.S.C. 4212).

__ (20)(i) 52.223-9, Estimate of Percentage of Recov-
ered Material Content for EPA-Designated Products (AuG
2000) (42 U.S.C. 6962(c)(3)(A)(ii)).

__ (ii) Alternate | (Auc 2000) of 52.223-9 (42
U.S.C. 6962(i)(2)(C)).

_(21) 52.225-1, Buy American Act—Supplies (JUNE
2003) (41 U.S.C. 10a-10d).

_ (22)(i) 52.225-3, Buy American Act—North Amer-
ican Free Trade Agreement—Israeli Trade Act (JUNE 2003)
(41 U.S.C. 10a-10d, 19 U.S.C. 3301 note, 19 U.S.C. 2112
note).

__ (i) Alternate | (MAY 2002) of 52.225-3.
__(iii) Alternate Il (MAY 2002) of 52.225-3.

__(23) 52.225-5, Trade Agreements (JUNE 2003) (19

U.S.C. 2501, et seg., 19 U.S.C. 3301 note).

__(24) 52.225-13, Redtrictions on Certain Foreign
Purchases (JUNE 2003) (E.O. 12722, 12724, 13059, 13067,
13121, and 13129).

___ (25) 52.225-15, Sanctioned European Union
Country End Products (FEB 2000) (E.O. 12849).

__ (26) 52.225-16, Sanctioned European Union
Country Services (FEB 2000) (E.O. 12849).

__(27)52.232-29, Termsfor Financing of Purchases of
Commercia Items (FEB 2002) (41 U.S.C. 255(f), 10 U.S.C.
2307(f)).

__ (28) 52.232-30, Installment Payments for
Commercia Items (OcT 1995) (41 U.S.C. 255(f), 10 U.S.C.
2307(f)).

__ (29) 52.232-33, Payment by Electronic Funds
Transfer—Central Contractor Registration (OcT 2003) (31
U.S.C. 3332).

__ (30) 52.232-34, Payment by Electronic Funds
Transfer—Other than Central Contractor Registration (MAY
1999) (31 U.S.C. 3332).

__ (31) 52.232-36, Payment by Third Party (MAY
1999) (31 U.S.C. 3332).

__(32) 52.239-1, Privacy or Security Safeguards (AuG
1996) (5 U.S.C. 552a).

__ (33)(i) 52.247-64, Preference for Privately Owned
U.S.-Flag Commercia Vessels (APR 2003) (46 U.S.C. Appx
1241 and 10 U.S.C. 2631)..

__(ii) Alternate | (APR 1984) of 52.247-64.

(c) The Contractor shall comply with the FAR clauses in
this paragraph (c), applicableto commercial services, that the
Contracting Officer has indicated as being incorporated in
this contract by reference to implement provisions of law or
Executive orders applicable to acquisitions of commercial
items:

[Contracting Officer check as appropriate.]

(1) 52.222-41, Service Contract Act of 1965, as
Amended (MAY 1989) (41 U.S.C. 351, et seq.).

__(2) 52.222-42, Statement of Equivalent Rates for
Federal Hires(MAY 1989) (29 U.S.C. 206 and 41 U.S.C. 351,
et seq.).

_(3)52.222-43, Fair Labor Standards Act and Service
Contract Act—Price Adjustment (Multiple Year and Option
Contracts) (MAY 1989) (29 U.S.C. 206 and 41 U.S.C. 351, et
seq.).

__(4)52.222-44, Fair Labor Standards Act and Service
Contract Act—Price Adjustment (FEB 2002) (29 U.S.C. 206
and 41 U.S.C. 351, et seq.).

__(5) 52.222-47, SCA Minimum Wages and Fringe
Benefits Applicable to Successor Contract Pursuant to
Predecessor Contractor Collective Bargaining Agreements
(CBA) (MAY 1989) (41 U.S.C. 351, et seq.).

(d) Comptroller General Examination of Record. The
Contractor shall comply with the provisions of this paragraph
(d) if this contract was awarded using other than sealed bid,

52.2-35



52.213-1

FEDERAL ACQUISITION REGULATION

isin excess of the simplified acquisition threshold, and does
not contain the clause at 52.215-2, Audit and Records—
Negotiation.

(1) The Comptroller General of the United States, or an
authorized representative of the Comptroller General, shall
have access to and right to examine any of the Contractor’s
directly pertinent records involving transactions related to
this contract.

(2) The Contractor shall make available at its offices at
all reasonabletimestherecords, materials, and other evidence
for examination, audit, or reproduction, until 3 years after
final payment under this contract or for any shorter period
specified in FAR Subpart 4.7, Contractor Records Retention,
of the other clauses of this contract. If this contract is com-
pletely or partially terminated, the recordsrelating to the work
terminated shall be made availablefor 3 years after any result-
ing final termination settlement. Records relating to appeals
under the disputes clause or to litigation or the settlement of
claims arising under or relating to this contract shall be made
available until such appeals, litigation, or claims are finaly
resolved.

(3) Asused in this clause, recordsinclude books, docu-
ments, accounting procedures and practices, and other data,
regardless of type and regardless of form. This does not
requirethe Contractor to create or maintain any record that the
Contractor does not maintain in the ordinary course of busi-
ness or pursuant to a provision of law.

(e)(1) Notwithstanding the requirements of the clausesin
paragraphs (a), (b), (c), and (d) of this clause, the Contractor
isnot required to flow down any FAR clause, other than those
in paragraphs (i) through (vi) of this paragraph in a subcon-
tract for commercial items. Unless otherwiseindicated bel ow,
the extent of the flow down shall be as required by the
clause—

(i) 52.219-8, Utilization of Small Business Concerns
(OcT 2000) (15 U.S.C. 637(d)(2) and (3)), in all subcontracts
that offer further subcontracting opportunities. If the subcon-
tract (except subcontracts to small business concerns)
exceeds $500,000 ($1,000,000 for construction of any public
facility), the subcontractor must include 52.219-8 in lower
tier subcontracts that offer subcontracting opportunities.

(i) 52.222-26, Equal Opportunity (APR 2002) (E.O.
11246).

(iii) 52.222-35, Equal Opportunity for Specia Dis-
abled Veterans, Veterans of the Vietnam Era, and Other Eligi-
ble Veterans (Dec 2001) (38 U.S.C. 4212).

(iv) 52.222-36, Affirmative Action for Workerswith
Disabilities (JUNE 1998) (29 U.S.C. 793).

(V) 52.222-41, Service Contract Act of 1965, as
Amended (MAY 1989), flow down required for all subcon-
tracts subject to the Service Contract Act of 1965 (41 U.S.C.
351, et seq.).

52.2-36 (FAC 2001-16)

(vi) 52.247-64, Preference for Privately Owned
U.S.-Flag Commercia Vessels (APr 2003) (46 U.S.C. Appx
1241 and 10 U.S.C. 2631). Flow down required in accordance
with paragraph (d) of FAR clause 52.247-64.

(2) While not required, the contractor may includeinits
subcontractsfor commercial itemsaminimal number of addi-
tional clauses necessary to satisfy its contractual obligations.

(End of clause)

Alternate | (Feb 2000). As prescribed in 12.301(b)(4),
delete paragraph (d) from the basic clause, redesignate para-
graph (e) as paragraph (d), and revise the reference to “para-
graphs (a), (b), (c), or (d) of this clause” in the redesignated
paragraph (d) to read “paragraphs (a), (b), and (c) of this
clause’.

52.213-1 Fast Payment Procedure.
As prescribed in 13.404, insert the following clause:

FAST PAYMENT PROCEDURE (FEB 1998)

(a) General. The Government will pay invoices based on
the Contractor's delivery to a post office or common carrier
(or, if shipped by other means, to the point of first receipt by
the Government).

(b) Responsihility for supplies. (1) Title to the supplies
passes to the Government upon delivery to—

(i) A post office or common carrier for shipment to
the specific destination; or

(if) The point of first receipt by the Government, if
shipment is by means other than Postal Service or common
carrier.

(2) Notwithstanding any other provision of the contract,
order, or blanket purchase agreement, the Contractor shall—

(i) Assume al responsibility and risk of lossfor sup-
plies not received at destination, damaged in transit, or not
conforming to purchase requirements; and

(ii) Replace, repair, or correct those supplies
promptly at the Contractor's expense, if instructed to do so by
the Contracting Officer within 180 days from the date title to
the supplies vests in the Government.

(c) Preparation of invoice. (1) Upon delivery to a post
office or common carrier (or, if shipped by other means, the
point of first receipt by the Government), the Contractor
shall—

(i) Prepare an invoice as provided in this contract,
order, or blanket purchase agreement; and

(ii) Display prominently on the invoice “FAST
PAY.”

(2) If the purchase price excludes the cost of transpor-
tation, the Contractor shall enter the prepaid shipping cost on
the invoice as a separate item. The Contractor shall not
include the cost of parcel post insurance. If transportation
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charges are stated separately on the invoice, the Contractor
shall retain related paid freight bills or other transportation
billings paid separately for a period of 3 years and shall fur-
nish the bills to the Government upon request.

(3) If this contract, order, or blanket purchase agree-
ment requires the preparation of areceiving report, the Con-
tractor shall prepare the receiving report on the prescribed
form or, alternatively, shall include the following information
on theinvoice, in addition to that required in paragraph (c)(1)
of this clause:

(i) A statement in prominent letters “NO RECEIV-
ING REPORT PREPARED.”
(it) Shipment number.
(iii) Mode of shipment.
(iv) At lineitem level—
(A) National stock number and/or manufacturer's
part number;
(B) Unit of measure;
(C) Ship-To Point;
(D) Mark-For Point, if in the contract; and
(E) FEDSTRIP/MILSTRIP document number, if
in the contract.

(4) If this contract, order, or blanket purchase agree-
ment does not require preparation of a receiving report on a
prescribed form, the Contractor shall include on the invoice
thefollowing information at the lineitem level, in addition to
that required in paragraph (c)(1) of this clause:

(i) Ship-To Paint.

(i1) Mark-For Point.

(iii) FEDSTRIP/MILSTRIP document number, if in
the contract.

(5) Where a receiving report is not required, the Con-
tractor shall include a copy of the invoice in each shipment.

(d) Certification of invoice. The Contractor certifies by
submitting an invoice to the Government that the supplies
being billed to the Government have been shipped or deliv-
ered in accordance with shipping instructions issued by the
ordering officer, in the quantities shown on the invoice, and
that the supplies are in the quantity and of the quality desig-
nated by the contract, order, or blanket purchase agreement.

(e) Fast pay container identification. The Contractor shall
mark all outer shipping containers“FAST PAY.”

(End of clause)

52.213-2 Invoices.
Asprescribed in 13.302-5(b), insert the following clause:

INVOICES (APR 1984)

The Contractor’s invoices must be submitted before pay-
ment can be made. The Contractor will be paid on the basis
of the invoice, which must state—

(a) The starting and ending dates of the subscription deliv-

ery; and

(b) Either that orders have been placed in effect for the
addressees required, or that the orderswill be placed in effect
upon receipt of payment.

(End of clause)

52.213-3 Noticeto Supplier.
As prescribed in 13.302-5(¢), insert the following clause:

NOTICE TO SUPPLIER (APR 1984)

Thisis afirm order ONLY if your price does not exceed
the maximum line item or total price in the Schedule. Submit
invoices to the Contracting Officer. If you cannot perform in
exact accordance with this order, WITHHOLD PERFORMANCE,
and notify the Contracting Officer immediately, giving your
guotation.

(End of clause)

52.213-4 Termsand Conditions—Simplified Acquisitions
(Other Than Commercial Items).
Asprescribed in 13.302-5(d), insert the following clause:

TERMS AND CONDITIONS—SIMPLIFIED ACQUISITIONS
(OTHER THAN COMMERCIAL ITEMS) (OcT 2003)

(a) The Contractor shall comply with the following Fed-
eral Acquisition Regulation (FAR) clauses that are incorpo-
rated by reference:

(1) The clauses listed below implement provisions of

law or Executive order:

(i) 52.222-3, Convict Labor (JUuNE 2003) (E.O.
11755).

(i) 52.222-21, Prohibition of Segregated Facilities
(FEB 1999) (E.O. 11246).

(i) 52.222-26, Equal Opportunity (APR 2002) (E.O.
11246).

(iv) 52.225-13, Restrictions on Certain Foreign Pur-
chases (JUNE 2003) (E.O.'s 12722, 12724, 13059, 13067,
13121, 13129).

(v) 52.233-3, Protest After Award (AUG 1996)
(31 U.S.C. 3553).

(2) Listed below are additional clauses that apply:

(i) 52.232-1, Payments (APR 1984).

(i) 52.232-8, Discounts for Prompt Payment (FEB
2002).

(iii) 52.232-11, Extras (APR 1984).

(iv) 52.232-25, Prompt Payment (FEB 2002).

(v) 52.233-1, Disputes (JuLY 2002).

(vi) 52.244-6, Subcontracts for Commercia Items
(APR 2003).

(vii) 52.253-1,
(JAN 1991).

(b) The Contractor shall comply with the following FAR
clauses, incorporated by reference, unless the circumstances

do not apply:

Computer Generated Forms

52.2-37
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(1) The clauses listed below implement provisions of
law or Executive order:

(i) 52.222-19, Child Labor—Cooperation with
Authorities and Remedies (Sept 2002) (E.O. 13126).
(Applies to contracts for supplies exceeding the micro-pur-
chase threshold.)

(i) 52.222-20, Walsh-Healey Public Contracts Act
(DEC 1996) (41 U.S.C. 35-45) (Applies to supply contracts
over $10,000 in the United States, Puerto Rico, or the U.S.
Virgin Islands).

(i) 52.222-35, Equal Opportunity for Specia Dis-
abled Veterans, Veterans of the Vietnam Era, and Other Eligi-
ble Veterans (DEc 2001) (38 U.S.C. 4212) (Applies to
contracts of $25,000 or more).

(iv) 52.222-36, Affirmative Action for Workerswith
Disabilities (JUNE 1998) (29 U.S.C. 793). (Applies to con-
tracts over $10,000, unless the work is to be performed out-
side the United States by employees recruited outside the
United States.) (For purposes of this clause, United Sates
includes the 50 States, the District of Columbia, Puerto Rico,
the Northern Mariana Islands, American Samoa, Guam, the
U.S. Virgin Islands, and Wake Island.)

(v) 52.222-37, Employment Reports on Special Dis-
abled Veterans, Veterans of the Vietnam Era, and Other Eligi-
ble Veterans (DeEc 2001) (38 U.S.C. 4212) (Applies to
contracts of $25,000 or more).

(vi) 52.222-41, Service Contract Act of 1965, As
Amended (MAY 1989) (41 U.S.C. 351, et seq.) (Appliesto
service contracts over $2,500 that are subject to the Service
Contract Act and will be performed in the United States, Dis-
trict of Columbia, Puerto Rico, the Northern Mariana lslands,
American Samoa, Guam, the U.S. Virgin Islands, Johnston
Island, Wake Island, or the outer continental shelf lands).

(vii) 52.223-5, Pollution Prevention and Right-to-
Know Information (Auc 2003) (E.O. 13148) (Appliesto ser-
vices performed on Federal facilities).

(viii) 52.225-1, Buy American Act—Supplies (JUNE
2003) (41 U.S.C. 10a-10d) (Appliesto contracts for supplies,
and to contracts for services involving the furnishing of sup-
plies, for use in the United States or its outlying aress, if the
value of the supply contract or supply portion of aservice con-
tract exceeds the micro-purchase threshold and the acquisi-
tion—

(A) Is set aside for small business concerns; or
(B) Cannot be set aside for small business con-
cerns (see 19.502-2), and does not exceed $25,000).

(ix) 52.232-33, Payment by Electronic Funds Trans-
fer—Central Contractor Registration (OcT 2003). (Applies
when the payment will be made by electronic funds transfer
(EFT) and the payment office uses the Central Contractor
Registration (CCR) database as its source of EFT informa-
tion.)

52.2-38

(x) 52.232-34, Payment by Electronic Funds Trans-
fer—Other than Central Contractor Registration (May 1999).
(Applieswhen the payment will be made by EFT and the pay-
ment office does not use the CCR database as its source of
EFT information.)

(xi) 52.247-64, Preference for Privately Owned
U.S.-Flag Commercia Vessels (APR 2003) (46 U.S.C. Appx
1241). (Applies to supplies transported by ocean vessels
(except for the types of subcontracts listed at 47.504(d).)

(2) Listed below are additional clauses that may
apply:

(i) 52.209-6, Protecting the Government's Interest
When Subcontracting with Contractors Debarred, Sus-
pended, or Proposed for Debarment (JuLy 1995) (Appliesto
contracts over $25,000).

(if) 52.211-17, Deélivery of Excess Quantities
(SePT 1989) (Appliesto fixed-price supplies).

(iii) 52.247-29, F.o.b. Origin (JUNE 1988) (Applies
to suppliesif delivery isf.o.b. origin).

(iv) 52.247-34, Fo.b. Destination (Nov 1991)
(Appliesto suppliesif delivery isf.o.b. destination).

(c) FAR 52.252-2, Clauses Incorporated by Reference
(FEB 1998). This contract incorporates one or more clauses
by reference, with the same force and effect as if they were
givenin full text. Upon request, the Contracting Officer will
make their full text available. Also, the full text of a clause
may be accessed electronically at this/these address(es):

[Insert one or more Internet addresses)

(d) Inspection/Acceptance. The Contractor shall tender for
acceptance only those items that conform to the requirements
of thiscontract. The Government reservestheright to inspect
or test any supplies or services that have been tendered for
acceptance. The Government may require repair or replace-
ment of nonconforming supplies or reperformance of noncon-
forming services at no increase in contract price. The
Government must exercise its postacceptance rights—

(1) Within areasonable period of time after the defect
was discovered or should have been discovered; and

(2) Before any substantial change occurs in the condi-
tion of the item, unless the change is due to the defect in the
item.

(e) Excusable delays. The Contractor shall be liable for
default unless nonperformance is caused by an occurrence
beyond the reasonable control of the Contractor and without
its fault or negligence, such as acts of God or the public
enemy, acts of the Government in either its sovereign or con-
tractua capacity, fires, floods, epidemics, quarantine restric-
tions, strikes, unusually severe weather, and delays of
common carriers. The Contractor shall notify the Contracting
Officer inwriting as soon asit isreasonably possible after the



SUBPART 52.2—TEXT OF PROVISIONS AND CLAUSES

52.213-4

commencement of any excusable delay, setting forth the full
particulars in connection therewith, shall remedy such occur-
rence with all reasonable dispatch, and shall promptly give
written notice to the Contracting Officer of the cessation of
such occurrence.

(f) Termination for the Government's convenience. The
Government reserves the right to terminate this contract, or
any part hereof, for its sole convenience. Inthe event of such
termination, the Contractor shall immediately stop all work
hereunder and shall immediately cause any and all of its sup-
pliers and subcontractors to cease work. Subject to the terms
of this contract, the Contractor shall be paid a percentage of
the contract price reflecting the percentage of the work per-
formed prior to the notice of termination, plus reasonable
chargesthat the Contractor can demonstrate to the satisfaction
of the Government, using its standard record keeping system,
have resulted from the termination. The Contractor shall not
be required to comply with the cost accounting standards or
contract cost principlesfor this purpose. This paragraph does
not give the Government any right to audit the Contractor's

records. The Contractor shall not be paid for any work per-
formed or costs incurred that reasonably could have been
avoided.

(g) Termination for cause. The Government may termi-
nate this contract, or any part hereof, for cause in the event of
any default by the Contractor, or if the Contractor fails to
comply with any contract termsand conditions, or failsto pro-
vide the Government, upon request, with adequate assurances
of future performance. In the event of termination for cause,
the Government shall not be liable to the Contractor for any
amount for suppliesor services not accepted, and the Contrac-
tor shall beliableto the Government for any and al rightsand
remedies provided by law. If it is determined that the Gov-
ernment improperly terminated this contract for default, such
termination shall be deemed a termination for convenience.

(h) Warranty. The Contractor warrantsand impliesthat the
items delivered hereunder are merchantable and fit for usefor
the particular purpose described in this contract.

(End of clause)

(FAC 2001-16)  52.2-38.1
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have been paid, or will be paid, currently, when due in the ordi-
nary course of business;

(3) There are no encumbrances (except asreported in writ-
ing on ) against the property acquired or produced
for, and allocated or properly chargeable to, the contract which
would affect or impair the Government'stitle;

(4) There has been no materialy adverse change in the
financial condition of the Contractor since the submission by
the Contractor to the Government of the most recent written
information dated ; and

(5) After the making of this requested performance-based
payment, the amount of all payments for each deliverable item
for which performance-based payments have been requested
will not exceed any limitation in the contract, and the amount
of all payments under the contract will not exceed any limita-
tion in the contract.

(End of clause)

52.232-33 Payment by Electronic Funds Transfer—
Central Contractor Registration.
Asprescribedin 32.1110(a)(1), insert the following clause:

PAYMENT BY ELECTRONIC FUNDS TRANSFER—CENTRAL
CONTRACTOR REGISTRATION (OCT 2003)

(a) Method of payment. (1) All payments by the Govern-
ment under this contract shall be made by electronic funds
transfer (EFT), except as provided in paragraph (a)(2) of this
clause. Asused in this clause, the term “EFT” refers to the
funds transfer and may al so include the payment information
transfer.

(2) Inthe event the Government isunableto release one
or more payments by EFT, the Contractor agreesto either—
(i) Accept payment by check or some other mutually
agreeable method of payment; or
(i) Request the Government to extend the payment
due date until such time as the Government can make pay-
ment by EFT (but see paragraph (d) of this clause).

(b) Contractor's EFT information. The Government shall
make payment to the Contractor using the EFT information
contained in the Central Contractor Registration (CCR) data-
base. Inthe event that the EFT information changes, the Con-
tractor shall be responsible for providing the updated
information to the CCR database.

(c) Mechanisms for EFT payment. The Government may
make payment by EFT through either the Automated Clearing
House (ACH) network, subject to the rules of the National
Automated Clearing House Association, or the Fedwire
Transfer System. The rules governing Federal payments
through the ACH are contained in 31 CFR part 210.

(d) Suspension of payment. If the Contractor’s EFT infor-
mation in the CCR databaseisincorrect, then the Government
need not make payment to the Contractor under this contract
until correct EFT information is entered into the CCR data-
base; and any invoice or contract financing request shall be

deemed not to be a proper invoice for the purpose of prompt
payment under this contract. The prompt payment terms of
the contract regarding notice of an improper invoice and
delaysin accrua of interest penalties apply.

(e) Liability for uncompleted or erroneous transfers.
(1) If an uncompleted or erroneous transfer occurs because
the Government used the Contractor’'s EFT information
incorrectly, the Government remains responsible for—

(i) Making a correct payment;

(if) Paying any prompt payment penalty due; and

(iii) Recovering any erroneously directed funds.

(2) If an uncompleted or erroneous transfer occurs
because the Contractor’s EFT information was incorrect, or
was revised within 30 days of Government rel ease of the EFT
payment transaction instruction to the Federal Reserve Sys-
tem, and—

(i) If the funds are no longer under the control of the
payment office, the Government is deemed to have made pay-
ment and the Contractor is responsible for recovery of any
erroneously directed funds; or

(i) If the funds remain under the control of the pay-
ment office, the Government shall not make payment, and the
provisions of paragraph (d) of this clause shall apply.

(f) EFT and prompt payment. A payment shall be deemed
to have been made in atimely manner in accordance with the
prompt payment terms of this contract if, in the EFT payment
transaction instruction released to the Federal Reserve Sys-
tem, the date specified for settlement of the payment ison or
before the prompt payment due date, provided the specified
payment date is a valid date under the rules of the Federa
Reserve System.

(9) EFT and assignment of claims. If the Contractor
assigns the proceeds of this contract as provided for in the
assignment of claims terms of this contract, the Contractor
shall require as a condition of any such assignment, that the
assignee shall register separately in the CCR database and
shall be paid by EFT in accordance with the terms of this
clause. Notwithstanding any other requirement of this
contract, payment to an ultimate recipient other than the
Contractor, or a financial ingtitution properly recognized
under an assignment of claims pursuant to Subpart 32.8, is
not permitted. In all respects, the requirements of this clause
shall apply to the assignee as if it were the Contractor. EFT
information that shows the ultimate recipient of the transfer
to be other than the Contractor, in the absence of a proper
assignment of claims acceptable to the Government, is
incorrect EFT information within the meaning of paragraph
(d) of thisclause.

(h) Liability for change of EFT information by financial
agent. The Government isnot liable for errorsresulting from
changes to EFT information made by the Contractor’s finan-
cial agent.

52.2-225
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(i) Payment information. The payment or disbursing
office shall forward to the Contractor available payment
information that is suitable for transmission as of the date of
relesse of the EFT instruction to the Federal Reserve
System. The Government may request the Contractor to
designate a desired format and method(s) for delivery of
payment information from alist of formats and methods the
payment office is capable of executing. However, the
Government does not guarantee that any particular format or
method of delivery is available at any particular payment
office and retains the latitude to use the format and delivery
method most convenient to the Government. If the
Government makes payment by check in accordance with
paragraph (@) of this clause, the Government shall mail the
payment information to the remittance address contained in
the CCR database.

(End of clause)

52.232-34 Payment by Electronic Funds Transfer—Other
than Central Contractor Registration.
Asprescribedin 32.1110(a)(2), insert thefollowing clause:

PAYMENT BY ELECTRONIC FUNDS TRANSFER—OTHER
THAN CENTRAL CONTRACTOR REGISTRATION
(MAY 1999)

(a) Method of payment. (1) All payments by the Govern-
ment under this contract shall be made by electronic funds
transfer (EFT) except as provided in paragraph (a)(2) of this
clause. Asused in this clause, the term “EFT” refers to the
funds transfer and may al so include the payment information
transfer.

(2) Inthe event the Government isunableto release one
or more payments by EFT, the Contractor agrees to either—
(i) Accept payment by check or some other mutually
agreeable method of payment; or
(i) Request the Government to extend payment due
dates until such time as the Government makes payment by
EFT (but see paragraph (d) of this clause).

(b) Mandatory submission of Contractor's EFT informa-
tion. (1) The Contractor is required to provide the
Government with the information required to make payment
by EFT (see paragraph (j) of this clause). The Contractor
shall provide this information directly to the office
designated in this contract to receive that information
(hereafter: “designated office”) by [the
Contracting Officer shall insert date, days after award, days
before first request, the date specified for receipt of offers if
the provision at 52.232-38 is utilized, or “ concurrent with
first request” as prescribed by the head of the agency; if not
prescribed, insert “ no later than 15 days prior to submission
of the first request for payment”]. If not otherwise specified
in this contract, the payment office is the designated office
for receipt of the Contractor's EFT information. 1f more than
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one designated office is named for the contract, the
Contractor shall provide a separate notice to each office. In
the event that the EFT information changes, the Contractor
shall be responsible for providing the updated information to
the designated office(s).

(2) If the Contractor provides EFT information
applicable to multiple contracts, the Contractor shall
specifically state the applicability of this EFT information in
terms acceptable to the designated office. However, EFT
information supplied to adesignated office shall beapplicable
only to contracts that identify that designated office as the
office to receive EFT information for that contract.

(c) Mechanisms for EFT payment. The Government may
make payment by EFT through either the Automated Clearing
House (ACH) network, subject to the rules of the National
Automated Clearing House Association, or the Fedwire
Transfer System. The rules governing Federal payments
through the ACH are contained in 31 CFR part 210.

(d) Suspension of payment. (1) The Government is not
required to make any payment under this contract until after
receipt, by the designated office, of the correct EFT payment
information from the Contractor. Until receipt of the correct
EFT information, any invoice or contract financing request
shall be deemed not to be a proper invoice for the purpose of
prompt payment under this contract. The prompt payment
terms of the contract regarding notice of an improper invoice
and delays in accrual of interest penalties apply.

(2) If the EFT information changes after submission of
correct EFT information, the Government shall begin using
the changed EFT information no later than 30 days after its
receipt by the designated office to the extent payment is made
by EFT. However, the Contractor may request that no further
payments be made until the updated EFT information is
implemented by the payment office. If such suspension
would result in a late payment under the prompt payment
terms of this contract, the Contractor's request for suspension
shall extend the due date for payment by the number of days
of the suspension.

(e) Liability for uncompleted or erroneous transfers.
(1) If an uncompleted or erroneous transfer occurs because
the Government used the Contractor’s EFT information
incorrectly, the Government remains responsible for—

(i) Making a correct payment;
(i) Paying any prompt payment penalty due; and
(iii) Recovering any erroneously directed funds.

(2) If an uncompleted or erroneous transfer occurs
because the Contractor’s EFT information was incorrect, or
was revised within 30 days of Government rel ease of the EFT
payment transaction instruction to the Federal Reserve Sys-
tem, and—

(i) If the funds are no longer under the control of the
payment office, the Government is deemed to have made pay-
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SUBPART 12.2—SPECIAL REQUIREMENTS FOR THE ACQUISITION OF

COMMERCIAL ITEMS

12.207

Subpart 12.2—Special Requirementsfor the
Acquisition of Commercial Items

12.201 General.

Public Law 103-355 establishes special requirements for
the acquisition of commercial itemsintended to more closely
resembl e those customarily used in the commercial market-
place. This subpart identifies those specia requirements as
well as other considerations necessary for proper planning,
solicitation, evaluation and award of contracts for commer-
cial items.

12.202 Market research and description of agency need.

(a) Market research (see 10.001) is an essential element of
building an effective strategy for the acquisition of commer-
cial items and establishes the foundation for the agency
description of need (see Part 11), the solicitation, and result-
ing contract.

(b) The description of agency need must contain suffi-
cient detail for potential offerors of commercia items to
know which commercial products or services may be suit-
able. Generally, for acquisitions in excess of the simplified
acquisition threshold, an agency's statement of need for a
commercial item will describe the type of product or service
to be acquired and explain how the agency intends to use the
product or service in terms of function to be performed, per-
formance requirement or essential physical characteristics.
Describing the agency's needs in these terms allows offerors
to propose methods that will best meet the needs of the Gov-
ernment.

(c) Follow the procedures in Subpart 11.2 regarding the
identification and availability of specifications, standards
and commercial item descriptions.

(d) Requirements documents for electronic and informa-
tion technology must comply with the applicable accessibil-
ity standards issued by the Architectural and Transportation
Barriers Compliance Board at 36 CFR part 1194 (see Sub-
part 39.2).

12.203
award.

Contracting officers shall use the policies unique to the
acquisition of commercia items prescribed in this part in
conjunction with the policies and procedures for solicitation,
evaluation and award prescribed in Part 13, Simplified
Acquisition Procedures; Part 14, Sealed Bidding; or Part 15,
Contracting by Negotiation, as appropriate for the particular
acquisition. The contracting officer may use the streamlined
procedure for soliciting offers for commercia items pre-
scribed in 12.603. For acquisitions of commercial items
exceeding the simplified acquisition threshold but not
exceeding $5,000,000, including options, contracting activi-

Procedures for solicitation, evaluation, and

ties shall employ the simplified procedures authorized by
Subpart 13.5 to the maximum extent practicable.

12.204 Solicitation/contract form.

(a) The contracting officer shall use the Standard Form
1449, Solicitation/Contract/Order for Commercial Items, if
(1) the acquisition is expected to exceed the simplified
acquisition threshold; (2) a paper solicitation or contract is
being issued; and (3) procedures at 12.603 are not being
used. Use of the SF 1449 is nonmandatory but encouraged
for commercia acquisitions not exceeding the simplified
acquisition threshold.

(b) Consistent with the requirements at 5.203(a) and (h),
the contracting officer may allow fewer than 15 days before
issuance of the solicitation.

12.205 Offers.

(a) Where technical information is necessary for evalua-
tion of offers, agencies should, as part of market research,
review existing product literature generally available in the
industry to determine its adequacy for purposes of evalua-
tion. If adequate, contracting officers shall request existing
product literature from offerors of commercial itemsin lieu
of unique technical proposals.

(b) Contracting officers should allow offerors to propose
more than one product that will meet a Government need in
response to solicitations for commercial items. The contract-
ing officer shall evaluate each product as a separate offer.

(c) Consistent with the requirements at 5.203(b), the con-
tracting officer may allow fewer than 30 days response time
for receipt of offersfor commercial items, unless the acquisi-
tion is subject to NAFTA or the Trade Agreements Act (see
5.203(h)).

12.206 Use of past performance.

Past performance should be an important element of
every evaluation and contract award for commercial items.
Contracting officers should consider past performance data
from a wide variety of sources both inside and outside the
Federal Government in accordance with the policiesand pro-
cedures contained in Subpart 9.1, 13.106, or Subpart 15.3, as
applicable.

12.207 Contract type.

Agencies shall use firm-fixed-price contracts or fixed-
price contracts with economic price adjustment for the
acquisition of commercia items. Indefinite-delivery
contracts (see Subpart 16.5) may be used where the prices
are established based on a firm-fixed-price or fixed-price
with economic price adjustment. Use of any other contract
type to acquire commercial items is prohibited. These
contract types may be used in conjunction with an award fee
and performance or delivery incentives when the award fee

(FAC 2001-16) 12.2-1
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12.208

FEDERAL ACQUISITION REGULATION

or incentive is based solely on factors other than cost (see
16.202-1 and 16.203-1).

12.208 Contract quality assurance.

Contracts for commercia items shall rely on contractors
existing quality assurance systems as a substitute for Gov-
ernment inspection and testing before tender for acceptance
unless customary market practices for the commercial item
being acquired include in-process inspection. Any in-process
inspection by the Government shall be conducted in a man-
ner consistent with commercial practice.

12.209 Determination of price reasonableness.

While the contracting officer must establish price reason-
ableness in accordance with 13.106-3, 14.408-2, or Subpart
15.4, as applicable, the contracting officer should be aware
of customary commercial terms and conditions when pricing
commercial items. Commercia item prices are affected by
factors that include, but are not limited to, speed of delivery,
length and extent of warranty, limitations of seller'sliability,
quantities ordered, length of the performance period, and
specific performance requirements. The contracting officer
must ensure that contract terms, conditions, and prices are
commensurate with the Government's need.

12.210 Contract financing.

Customary market practice for some commercial items
may include buyer contract financing. The contracting
officer may offer Government financing in accordance with
the policies and procedures in Part 32.

12.211 Technical data.

Except as provided by agency-specific statutes, the Gov-
ernment shall acquire only the technical data and the rights
in that data customarily provided to the public with a com-
mercial item or process. The contracting officer shall pre-
sume that data delivered under a contract for commercial
items was developed exclusively at private expense. When a
contract for commercial items requires the delivery of tech-
nical data, the contracting officer shall include appropriate
provisions and clauses delineating the rights in the technical
data in addenda to the solicitation and contract (see Part 27
or agency FAR supplements).

12.212 Computer software.

(8 Commercial computer software or commercial com-
puter software documentation shall be acquired under
licenses customarily provided to the public to the extent such
licenses are consistent with Federal law and otherwise sat-
isfy the Government’s needs. Generally, offerors and con-
tractors shall not be required to—

12.2-2

(1) Furnish technical information related to commer-
cial computer software or commercial computer software
documentation that is not customarily provided to the public;
or

(2) Relinquish to, or otherwise provide, the Govern-
ment rights to use, modify, reproduce, release, perform, dis-
play, or disclose commercial computer software or
commercial computer software documentation except as
mutually agreed to by the parties.

(b) With regard to commercial computer software and
commercial computer software documentation, the Govern-
ment shall have only those rights specified in the license
contained in any addendum to the contract.

12.213 Other commercial practices.

It is a common practice in the commercial marketplace
for both the buyer and seller to propose terms and conditions
written from their particular perspectives. The terms and
conditions prescribed in this part seek to balance the interests
of both the buyer and seller. These terms and conditions are
generally appropriate for use in awide range of acquisitions.
However, market research may indicate other commercial
practices that are appropriate for the acquisition of the partic-
ular item. These practices should be considered for incorpo-
ration into the solicitation and contract if the contracting
officer determines them appropriate in concluding a business
arrangement satisfactory to both parties and not otherwise
precluded by law or Executive order.

12.214 Cost Accounting Standards.

Cost Accounting Standards (CAS) do not apply to
contracts and subcontracts for the acquisition of commercial
items when these contracts and subcontracts are firm-fixed-
price or fixed-price with economic price adjustment
(provided that the price adjustment is not based on actual
costsincurred). See 30.201-1 for CAS applicability to fixed-
price with economic price adjustment contracts and
subcontracts for commercial items when the price
adjustment is based on actual costs incurred. When CAS
applies, the contracting officer shall insert the appropriate
provisions and clauses as prescribed in 30.201.

12.215 Notification of over payment.

If the contractor notifies the contracting officer of adupli-
cate contract financing or invoice payment or that the Gov-
ernment has otherwise overpaid on a contract financing or
invoice payment, the contracting officer must promptly pro-
vide instructions to the contractor, in coordination with the
coghizant payment office, regarding timely disposition of the
overpayment.
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SUBPART 25.1—BUY AMERICAN ACT—SUPPLIES

25.002

25.000 Scope of part.

This part provides policies and procedures for acquiring
foreign supplies, services, and construction materials. It
implements the Buy American Act, trade agreements, and
other laws and regulations.

25.001 General.
(a) The Buy American Act—

(1) Redtricts the purchase of supplies, that are not
domestic end products, for use within the United States. A
foreign end product may be purchased if the contracting
officer determines that the price of the lowest domestic offer
is unreasonable or if another exception applies (see Subpart
25.1); and

(2) Requires, with some exceptions, the use of only
domestic construction materials in contracts for construction
in the United States (see Subpart 25.2).

(b) Therestrictionsin the Buy American Act are not appli-
cable in acquisitions subject to certain trade agreements (see
Subpart 25.4). In these acquisitions, end products and con-
struction material sfrom certain countriesreceive nondiscrim-
inatory treatment in evaluation with domestic offers.
Generally, the dollar value of the acquisition determines
which of the trade agreements applies. Exceptions to the

applicability of the trade agreements are described in Subpart
25.4.

(c) The test to determine the country of origin for an end
product under the trade agreements is different from the test
to determine the country of origin for an end product under
the Buy American Act (seethe various country “end product”
definitionsin 25.003). The Buy American Act usesatwo-part
test to define a “domestic end product” (manufacture in the
United States and a formula based on cost of domestic com-
ponents). Under the trade agreements, the test to determine
country of origin is “substantial transformation” (i.e., trans-
forming an article into a new and different article of com-
merce, with a name, character, or use distinct from the
original article).

(d) On April 22, 1992, the President made a determination
under section 305 of the Trade Agreements Act to impose
sanctions against some European Union countries for dis-

criminating against U.S. products and services (see Subpart
25.6).

25.002 Applicability of subparts.

The following table shows the applicability of the sub-
parts. Subpart 25.5 provides comprehensive procedures for
offer evaluation and examples.

SUPPLIES FOR USE CONSTRUCTION SERVICES PERFORMED
SUBPART
INSIDEU.S.| OuTsIDE |INSIDEU.S.| OuTsIDE |INSIDEU.S.| OUTSIDE
u.S. u.s. u.S.
25.1 Buy American Act— X — — — — —
Supplies
25.2 Buy American Act— — X — — —
Construction Materials
25.3 [Reserved)] — — — — —
25.4 Trade Agreements X X X X X
25.5 Evaluating Foreign Offers—Supply X — — — —
Contracts
25.6 Trade Sanctions X X X X X
25.7 Prohibited Sources X X X X X
25.8 Other International Agreements and X — X — X
Coordination
25.9 Customs and Duties X — — — —
25.10 Additional Foreign Acquisition X X X X X
Regulations
25.11 Solicitation Provisions and Contract X X X X X
Clauses
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25.003 Definitions.
Asused in this part—
“Canadian end product” means an article that—

(2) Is wholly the growth, product, or manufacture of
Canada; or

(2) In the case of an article that consists in whole or in
part of materials from another country, has been substantially
transformed in Canadainto anew and different article of com-
merce with a name, character, or use distinct from that of the
article or articles from which it was transformed. The term
refers to a product offered for purchase under a supply con-
tract, but for purposes of cal culating the value of the end prod-
uct includes services (except transportation services)
incidental to the article, provided that the value of those inci-
dental services does not exceed that of the article itself.

“Caribbean Basin country” means any of the following
countries: Antigua and Barbuda, Aruba, Bahamas, Barbados,
Belize, British Virgin Islands, Costa Rica, Dominica, Domin-
ican Republic, El Salvador, Grenada, Guatemala, Guyana,
Haiti, Honduras, Jamaica, Montserrat, Netherlands Antilles,
Nicaragua, &. Kittsand Nevis, &. Lucia, St. Vincent and the
Grenadines, Trinidad and Tobago.

“Caribbean Basin country end product” —
(1) Means an article that—

(N (A) Iswholly the growth, product, or manufacture
of a Caribbean Basin country; or

(B) Inthe case of an article that consistsin whole
or in part of materialsfrom another country, has been substan-
tially transformed in a Caribbean Basin country into a new
and different article of commerce with a name, character, or
use distinct from that of the article or articles from which it
was transformed; and

(i) Isnot excluded from duty-free treatment for Car-
ibbean countries under 19 U.S.C. 2703(b).

(A) For thisreason, the following articles are not
Caribbean Basin country end products:
() Tuna, prepared or preserved in any manner
in airtight containers.
(2) Petroleum, or any product derived from
petroleum.

(3) Watches and watch parts (including cases,
bracelets, and straps) of whatever type including, but not lim-
ited to, mechanical, quartz digital, or quartz analog, if such
watches or watch parts contain any material that isthe product
of any country to which the Harmonized Tariff Schedule of
the United States (HTSUS) column 2 rates of duty apply (i.e.,
Afghanistan, Cuba, Laos, North Korea, and Vietnam).

(4) Certain of the following: textiles and
apparel articles; footwear, handbags, luggage, flat goods,
work gloves, and leather wearing apparel; or handloomed,
handmade, and folklore articles.

25.1-2

(B) Accessto the HTSUS to determine duty-free
status of articles of the typeslisted in paragraph (1)(ii)(A)(4)
of this definition is available via the Internet at http://
Www.customs.ustreas.gov/impoexpo/impoexpo.htm. In par-
ticular, see the following:

(1) General Note 3(c), Products Eligible for
Specia Tariff treatment.

(2) General Note 17, Products of Countries
Designated as Beneficiary Countries under the United States-
Caribbean Basin Trade Partnership Act of 2000.

(3) Section XXII, Chapter 98, Subchapter I,
Articles Exported and Returned, Advanced or Improved
Abroad, U.S. Note 7(b).

(4) Section XXI1, Chapter 98, Subchapter XX,
Goods Eligible for Specia Tariff Benefits under the United
States-Caribbean Basin Trade Partnership Act; and

(2) Refersto aproduct offered for purchase under asup-
ply contract, but for purposes of calculating the value of the
acquisition, includes services (except transportation services)
incidental to the article, provided that the value of those inci-
dental services does not exceed that of the article itself.

“Civil aircraft and related articles” means—

(1) All aircraft other than aircraft to be purchased for
use by the Department of Defense or the U.S. Coast Guard;

(2) Theengines (and parts and components for incorpo-
ration into the engines) of these aircraft;

(3) Any other parts, components, and subassembliesfor
incorporation into the aircraft; and

(4) Any ground flight simulators, and parts and compo-
nents of these simulators, for use with respect to the aircraft,
whether to be used as original or replacement equipment in
the manufacture, repair, maintenance, rebuilding, modifica
tion, or conversion of the aircraft and without regard to
whether the aircraft or articles receive duty-free treatment
under section 601(a)(2) of the Trade Agreements Act.

“Component” means an article, material, or supply incor-
porated directly into an end product or construction material.

“Construction material” means an article, material, or sup-
ply brought to the construction site by a contractor or subcon-
tractor for incorporation into the building or work. The term
also includes an item brought to the site preassembled from
articles, materials, or supplies. However, emergency life
safety systems, such as emergency lighting, fire alarm, and
audio evacuation systems, that are discrete systems incorpo-
rated into a public building or work and that are produced as
complete systems, are evaluated as a single and distinct con-
struction material regardliess of when or how the individual
parts or components of those systems are delivered to the con-
struction site. Materials purchased directly by the Govern-
ment are supplies, not construction material.

“Cost of components’ means—
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SUBPART 25.4—TRADE AGREEMENTS

25.403

Subpart 25.4—Trade Agreements

25.400 Scope of subpart.
(a) This subpart provides policies and procedures applica-
ble to acquisitions that are subject to—

(1) The Trade Agreements Act (the Agreement on Gov-
ernment Procurement, as approved by Congress in the Trade
Agreements Act of 1979 (19 U.S.C. 2501, et seq.), and as
amended by the Uruguay Round Agreements Act (Pub. L.
103-465));

(2) The Caribbean Basin Trade Initiative (the determi-
nation of the U.S. Trade Representative that end products
granted duty-free entry from countries designated by the Pres-
ident as beneficiaries under the Caribbean Basin Economic
Recovery Act (19 U.S.C. 2701, et seq.), with the exception of
Panama, must be treated as eligible products under the Trade
Agreements Act);

(3) NAFTA (the North American Free Trade Agree-
ment, as approved by Congress in the North American Free
Trade Agreement Implementation Act of 1993 (19 U.S.C.
3301 note));

(4) The Israeli Trade Act (the U.S.-Israel Free Trade
Area Agreement, as approved by Congress in the United
States-Israel Free Trade Arealmplementation Act of 1985 (19
U.S.C. 2112 note)); or

(5) The Agreement on Trade in Civil Aircraft (U.S.
Trade Representativewaiver of the Buy American Act for sig-
natories of the Agreement on Trade in Civil Aircraft, as
implemented in the Trade Agreements Act of 1979 (19 U.S.C.
2513)).

(b) For application of the trade agreements that are unique
toindividual agencies, see agency regulations.

25.401 Exceptions.
(a) This subpart does not apply to—

(1) Acquisitions set aside for small businesses;

(2) Acquisitionsof arms, ammunition, or war materials,
or purchases indispensable for national security or for
national defense purposes, including all servicespurchased in
support of military forces located oversess;

(3) Acquisitions of end products for resale;

(4) Acquisitions under Subpart 8.6, Acquisition from
Federal Prison Industries, Inc., and Subpart 8.7, Acquisition
from Nonprofit Agencies Employing People Who Are Blind
or Severely Disabled;

(5) Other acquisitions not using full and open competi-
tion, if authorized by Subpart 6.2 or 6.3, when the limitation
of competition would preclude use of the procedures of this
subpart (but see 6.303-1(d)); or sole source acquisitions justi-
fied in accordance with 13.501(a); and

(6) Acquisitions of the following excluded services:

(i) Automatic data processing (ADP) telecommuni-
cations and transmission services, except enhanced (i.e,
value-added) tel ecommunications services.

(ii) Research and devel opment.

(iii) Transportation services (including launching
services, but not including travel agent services).

(iv) Utility services.

(b)(1) Other servicesnot covered by the Trade Agreements
Act are—

(i) Dredging; and

(if) Management and operation contracts to certain
Government or privately owned facilities used for Govern-
ment purposes, including Federally Funded Research and
Development Centers (FFRDCs).

(2) Other services not covered by NAFTA are—

(i) ADP teleprocessing and timesharing services
(D305), telecommunications network management services
(D316), automated news services, dataservicesor other infor-
mation services (D317), and other ADP and tel ecommunica-
tions services (D399) (Federa Service Code from the Federal
Procurement Data System Product/Service Code Manual
indicated in parentheses);

(i) Operation of all facilities by the Department of
Defense, Department of Energy, or the National Aeronautics
and Space Administration; and all Government-owned
research and development facilities or Government-owned
environmental laboratories;

(iii) Maintenance, repair, modification, rebuilding
and installation of equipment related to ships; and

(iv) Nonnuclear ship repair.

25.402 General.

The trade agreements waive the applicability of the Buy
American Act for some foreign supplies and construction
materials from certain countries. The Trade Agreements Act
and NAFTA specify procurement procedures designed to
ensure fairness. The value of the acquisition is a determining
factor in the applicability of the trade agreements. When the
restrictions of the Buy American Act are waived for eligible
products, offers of those products (eligible offers) receive
equal consideration with domestic offers. Under the Trade
Agreements Act, only U.S.-made end products or eligible
products may be acquired (also see 25.403(c)). See Subpart
25.5 for evaluation procedures for supply contracts subject to
trade agreements.

25.403 Trade Agreements Act.
(a) General. The Agreement on Government Procurement
of the Trade Agreements Act—

(1) Waives application of the Buy American Act to the
end products and construction materials of designated
countries,

254-1



FAC 200109 SEPTEMBER 30, 2002

25.404

FEDERAL ACQUISITION REGULATION

(2) Prohibits discriminatory practices based on foreign
ownership;

(3) Redtricts purchases to end products identified in
25.403(c);

(4) Requires certain procurement procedures designed
to ensure fairness (see 25.408).

(b) Thresholds. (1) Except as provided in 25.401, the
Trade Agreements Act applies to an acquisition for supplies
or services if the estimated value of the acquisition is
| $169,000 or more; the Trade Agreements Act applies to an
acquisition for construction if the estimated value of the
| acquisitionis$6,481,000 or more. Thesedollar thresholds are
subject to revision by the U.S. Trade Representative approx-
imately every 2 years (see Executive Order 12260).

(2) To determine whether the Trade Agreements Act
appliesto the acquisition of productsby lease, rental, or lease-
purchase contract (including lease-to-ownership, or lease-
with-option-to purchase), calculate the estimated acquisition
value asfollows:

(i) If afixed-term contract of 12 months or less is
contemplated, usethetotal estimated value of the acquisition.

(i) If afixed-term contract of more than 12 months
is contemplated, use the total estimated value of the acquisi-
tion plusthe estimated residual value of the leased equipment
at the conclusion of the contemplated term of the contract.

(iii) If an indefinite-term contract is contemplated,
use the estimated monthly payment multiplied by the total
number of months that ordering would be possible under the
proposed contract, i.e., the initial ordering period plus any
optional ordering periods.

(iv) If thereis any doubt as to the contemplated term
of the contract, use the estimated monthly payment multiplied
by 48.

(3) The estimated value includes the value of al
options.

(4) If, in any 12-month period, recurring or multiple
awards for the same type of product or products are antici-
pated, use the total estimated value of these projected awards
to determine whether the Trade Agreements Act applies. Do
not divide any acquisition with the intent of reducing the esti-
mated value of the acquisition below the dollar threshold of
the Trade Agreements Act.

(c) Purchaserestriction. (1) In acquisitions subject to the
Trade Agreements Act, acquire only U.S.-made end products
or eligible products (designated, Caribbean Basin, or NAFTA
country end products) unless offers for such end products are
either not received or are insufficient to fulfill the require-
ments.

(2) This restriction does not apply to purchases by the
Department of Defense from a country with which it has
entered into a reciprocal agreement, as provided in depart-
mental regulations.

25.4-2  (FAC 2001-16)

25.404 Caribbean Basin Trade I nitiative.

Under the Caribbean Basin Trade Initiative, the United
States Trade Representative has determined that, for acquisi-
tions subject to the Trade Agreements Act, Caribbean Basin
country end products must be treated as eligible products.

25.405 North American Free Trade Agreement (NAFTA).

(a) An acquisition of suppliesis not subject to NAFTA if
the estimated value of the acquisition islessthan $25,000. For
acquisitions subject to NAFTA, evaluate offers of NAFTA
country end products without regard to the restrictions of the
Buy American Act, except that for acquisitions with an esti-
mated value of lessthan $56,190, only Canadian end products
are eligible products. Eligible products from NAFTA coun-
tries are entitled to the nondiscriminatory treatment of the
Trade Agreements Act. NAFTA does not prohibit the pur-
chase of other foreign end products.

(b) NAFTA applies to construction materials if the esti-
mated value of the construction contract is $7,304,733 or
more.

(c) The procedures in 25.408 apply to the acquisition of
NAFTA country services, other than services identified in
25.401. NAFTA country services are services provided by a
firm established in aNAFTA country under service contracts
with an estimated acquisition value of $56,190 or more
(%$7,304,733 or more for construction).

25.406 |sraeli Trade Act.

Acquisitions of supplies by most agencies are subject to
the Israeli Trade Act, if the estimated value of the acquisition
is$50,000 or more but does not exceed the Trade Agreements
Act threshold for supplies (see 25.403(b)(1)). Agencies other
than the Department of Defense, the Department of Energy,
the Department of Transportation, the Bureau of Reclamation
of the Department of the Interior, the Federal Housing
Finance Board, and the Office of Thrift Supervision must
evaluate offers of lsragli end products without regard to the
restrictions of the Buy American Act. The Israeli Trade Act
does not prohibit the purchase of other foreign end products.

25.407 Agreement on Tradein Civil Aircraft.

Under the authority of Section 303 of the Trade Agree-
ments Act, the U.S. Trade Representative haswaived the Buy
American Act for civil aircraft and related articles, that meet
the substantial transformation test of the Trade Agreements
Act, from countriesthat are partiesto the Agreement on Trade
in Civil Aircraft. Those countries are Austria, Belgium, Bul-
garia, Canada, Denmark, Egypt, Finland, France, Germany,
Greece, Ireland, Italy, Japan, Luxembourg, Macao, the Neth-
erlands, Norway, Portugal, Romania, Spain, Sweden, Swit-
zerland, and the United Kingdom.
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25.701 Restrictions.

(a) Except as authorized by the Office of Foreign Assets
Control (OFAC) in the Department of the Treasury, agencies
and their contractors and subcontractors must not acquire any
supplies or services if any proclamation, Executive order, or
statute administered by OFAC, or if OFAC's implementing
regulations at 31 CFR chapter V, would prohibit such atrans-
action by a person subject to the jurisdiction of the United
States.

(b) Except as authorized by OFAC, most transactions
involving Cuba, Iran, Libya, and Sudan are prohibited, as
are most imports from North Korea into the United States
or its outlying areas. In addition, lists of entities and indi-

viduals subject to economic sanctions are included in
OFAC's List of Specially Designated Nationals and
Blocked Persons at http://mww.epls.gov/Terlistl.html. More
information about these restrictions, as well as updates, is
available in OFAC's regulations at 31 CFR chapter V and/
or on OFAC's website at http://mww.treas.gov/ofac.

25.702 Source of further infor mation.

Refer questions concerning the restrictions in 25.701 to
the—

Department of the Treasury
Office of Foreign Assets Control
Washington, DC 20220
(Telephone (202) 622-2490).
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Subpart 25.11—Solicitation Provisions and
Contract Clauses

25.1101 Acquisition of supplies.

Thefollowing provisions and clauses apply to the acquisi-
tion of supplies and the acquisition of services involving the
furnishing of supplies.

(8 (1) Insert the clause at 52.225-1, Buy American Act—
Supplies, in solicitations and contracts with aval ue exceeding
$2,500 ($7,500 for acquisitions as described in
13.201(g)(1)(i) or $15,000 for acquisitions as described in
13.201(g)(1)(ii)) but not exceeding $25,000; and in solicita-
tionsand contractswith avalue exceeding $25,000, if none of
the clauses prescribed in paragraphs (b) and (c) of this section
apply, except if—

(i) The solicitation is restricted to domestic end
products in accordance with Subpart 6.3;

(if) The acquisition isfor supplies for use within the
United States and an exception to the Buy American Act
applies (e.g., nonavailability or public interest); or

(iii) The acquisition is for supplies for use outside
the United States.

(2) Insert the provision at 52.225-2, Buy American Act
Certificate, in solicitations containing the clause at 52.225-1.

(b) (2) (i) Insert the clause at 52.225-3, Buy American
Act—North American Free Trade Agreement—Israeli Trade
Act, in solicitations and contracts if—

(A) Theacquisitionisfor supplies, or for services
involving the furnishing of supplies, for use within the United
States, and the acquisition valueis $25,000 or more, but isless
than $169,000; and

(B) No exception in 25.401 applies. For acquisi-
tions of agencies not subject to the Isragli Trade Act (see
25.406), see agency regulations.

(i) If the acquisition value is $25,000 or more but is
less than $50,000, use the clause with its Alternate .

(iii) If the acquisition value is $50,000 or more but
is less than $56,190, use the clause with its Alternate |1.

(2) (i) Insert the provision at 52.225-4, Buy American
Act—North American Free Trade Agreement—Israeli Trade
Act Certificate, in solicitations containing the clause at
52.225-3.

(i) If the acquisition value is $25,000 or more but is
less than $50,000, use the provision with its Alternate |.

(iii) If the acquisition value is $50,000 or more but
isless than $56,190, use the provision with its Alternate I1.

(©) (1) Insert the clause at 52.225-5, Trade Agreements, in
solicitations and contracts valued at $169,000 or more, if the
Trade Agreements Act applies (see 25.401 and 25.403) and
the agency has determined that the restrictions of the Buy
American Act are not applicable to U.S.-made end products.
If the agency has not made such a determination, the contract-
ing officer must follow agency procedures.

(2) Insert the provision at 52.225-6, Trade Agreements
Certificate, in solicitations containing the clause at 52.225-5.
(d) Insert the provision at 52.225-7, Waiver of Buy Amer-
ican Act for Civil Aircraft and Related Articles, in solicita-
tionsfor civil aircraft and related articles (see 25.407), if the
acquisition valueis less than $169,000.

(e) Insert the clause at 52.225-8, Duty-Free Entry, in solic-
itations and contracts for supplies that may be imported into
the United States and for which duty-free entry may be
obtained in accordance with 25.903(a), if the value of the
acquisition—

(1) Exceeds $100,000; or

(2) 1s$100,000 or less, but the savingsfrom waiving the
duty is anticipated to be more than the administrative cost of
waiving the duty. When used for acquisitions valued at
$100,000 or less, the contracting officer may modify
paragraphs (b)(1) and (i)(2) of the clause to reduce the dollar
figure.

25.1102 Acquisition of construction.

(@) Insert the clause at 52.225-9, Buy American Act—
Construction Materias, in solicitations and contracts for con-
struction that is performed in the United States valued at less
than $6,481,000.

(1) Listin paragraph (b)(2) of the clauseall foreign con-
struction material excepted from the requirements of the Buy
American Act.

(2) If the head of the agency determines that a higher
percentage is appropriate, substitute the higher evaluation
percentage in paragraph (b)(3)(i) of the clause.

(b)(1) Insert the provision at 52.225-10, Notice of Buy
American Act Requirement—Construction Materials, in
solicitations containing the clause at 52.225-9.

(2) If insufficient timeis available to process a determi-
nation regarding the inapplicability of the Buy American Act
before receipt of offers, usethe provision with its Alternatel.

(c) Insert the clause at 52.225-11, Buy American Act—
Construction Materials under Trade Agreements, in solicita-
tions and contracts for construction that is performed in the
United States valued at $6,481,000 or more.

() Listin paragraph (b)(3) of the clauseall foreign con-
struction material excepted from the requirements of the Buy
American Act, other than designated country or NAFTA
country construction material.

(2) If the head of the agency determines that a higher
percentage is appropriate, substitute the higher evaluation
percentage in paragraph (b)(4)(i) of the clause.

(3) For acquisitions valued at $6,481,000 or more, but
less than $7,304,733, use the clause with its Alternate |.

(d)(1) Insert the provision at 52.225-12, Notice of Buy
American Act Requirement—Construction Materials under
Trade Agreements, in solicitations containing the clause at
52.225-11.
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(2) If insufficient timeis availableto process a determi-
nation regarding the inapplicability of the Buy American Act
before receipt of offers, usethe provision with its Alternate |.

(3) For acquisitions valued at $6,481,000 or more, but
less than $7,304,733, use the clause with its Alternate I1.

25.1103 Other provisionsand clauses.

(8) Restrictions on certain foreign purchases. Insert the
clause at 52.225-13, Redtrictions on Certain Foreign Pur-
chases, in solicitations and contracts with a value exceeding
$2,500, $7,500 for acquisitions as described in
13.201(g)(1)(i), or $15,000 for acquisitions as described in
13.201(g)(1)(ii), unless an exception applies.

(b) Trandations. Insert the clause at 52.225-14, Inconsis-
tency Between English Version and Translation of Contract,
in solicitations and contracts if anticipating trandation into
another language.

(c) Sanctions. (1) Except as provided in paragraph (c)(2)
of this section, insert the clause at—

(i) 52.225-15, Sanctioned European Union Country
End Products, in solicitations and contracts for supplies val-
ued at |less than $169,000; or

(i) 52.225-16, Sanctioned European Union Country
Services, in solicitations and contracts for services—

25.11-2

(A) Listed in 25.601(a)(3)(i); or
(B) Valued at less than $169,000.
(2) Do not insert the clauses in paragraph (c)(1) of this
section in—

(i) Solicitations issued and contracts awarded by—

(A) A contracting activity located outside of the
United States, provided the supplies will be used or the ser-
vices will be performed outside of the United States; or

(B) The Department of Defense;

(i) Purchases at or below the simplified acquisition
threshold awarded using simplified acquisition procedures,

(iii) Total small business set-asides;

(iv) Contracts in support of U.S. national security
interests;

(v) Contracts for essential spare, repair, or replace-
ment parts avail able only from sanctioned EU member states;
or

(vi) Contracts for which the head of the agency has
made a determination in accordance with 25.602(b).

(d) Foreign currency offers. Insert the provision at 52.225-
17, Evaluation of Foreign Currency Offers, in solicitations
that permit the use of other than aspecified currency. Insertin
the provision the source of therateto be used intheevaluation
of offers.
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(i) The costs are accounted for and allocated in
accordance with the contractor’s system of accounting for
pension costs,

(i) The payments are made in accordance with the
terms and conditions of the contractor’s plan;

(iii) The plan is applied only to active employees.
The cost of extending the plan to employees who retired or
were terminated before the adoption of the plan is unallow-
able; and

(iv) The total of the incentive payments to any
employee may not exceed the amount of the employee's
annual salary for the previous fiscal year before the
employee’s retirement.

(8) Employee stock ownership plans (ESOP). (i) An
ESOPisanindividual stock bonus plan designed specifically
to invest in the stock of the employer corporation. The con-
tractor’s contributions to an Employee Stock Ownership
Trust (ESOT) may be in the form of cash, stock, or property.
Costs of ESOP's are alowable subject to the following
conditions:

(A) Contributions by the contractor in any one
year may not exceed 15 percent (25 percent when a money
purchase plan is included) of salaries and wages of employ-
ees participating in the plan in any particular year.

(B) The contribution rate (ratio of contribution
to salaries and wages of participating employees) may not
exceed the last approved contribution rate except when
approved by the contracting officer based upon justification
provided by the contractor. When no contribution was made
in the previous year for an existing ESOP, or when a new
ESOP is first established, and the contractor proposes to
make a contribution in the current year, the contribution rate
shall be subject to the contracting officer’s approval .

(C) When aplan or agreement exists wherein the
liability for the contribution can be compelled for a specific
year, the expense associated with that liability is assignable
only to that period. Any portion of the contribution not
funded by the time set for filing of the Federal income tax
return for that year or any extension thereof shall not be
allowable in subsequent years.

(D) When aplan or agreement exists wherein the
liability for the contribution cannot be compelled, the
amount contributed for any year is assignable to that year
provided the amount is funded by the time set for filing of
the Federal income tax return for that year.

(E) When the contribution is in the form of
stock, the value of the stock contribution shall be limited to
the fair market value of the stock on the date that title is
effectively transferred to the trust. Cash contributions shall
be allowable only when the contractor furnishes evidence
satisfactory to the contracting officer demonstrating that
stock purchases by the ESOT are or will be at a fair market
price; e.g., makes arrangements with the trust permitting the

contracting officer to examine purchases of stock by the trust
to determine that prices paid are at fair market value. When
excessive prices are paid, the amount of the excess will be
credited to the same indirect cost pools that were charged for
the ESOP contributions in the year in which the stock pur-
chase occurs. However, when the trust purchases the stock
with borrowed funds which will be repaid over a period of
years by cash contributions from the contractor to the trust,
the excess price over fair market value shall be credited to
the indirect cost pools pro rata over the period of years dur-
ing which the contractor contributes the cash used by the
trust to repay the loan. When the fair market value of unis-
sued stock or stock of a closely held corporation is not
readily determinable, the valuation will be made on a case-
by-case basis taking into consideration the guidelines for
valuation used by the IRS.

(it) Amounts contributed to an ESOP arising from
either—

(A) An additiona investment tax credit (see
1975 Tax Reduction Act—TRASOFP's); or

(B) A payroll-based tax credit (see Economic
Recovery Tax Act of 1981) are unallowable.

(iii) The requirements of paragraph (j)(3)(ii) of this
subsection are applicable to Employee Stock Ownership
Plans.

(k) Deferred compensation other than pensions.
(1) Deferred compensation is an award given by an employer
to compensate an employee in a future cost accounting
period or periods for services rendered in one or more cost
accounting periods before the date of receipt of compensa-
tion by the employee. Deferred compensation does not
include the amount of year-end accruals for salaries, wages,
or bonuses that are paid within a reasonable period of time
after the end of a cost accounting period. Subject to
31.205-6(a), deferred awards are allowable when they are
based on current or future services. Awards made in periods
subsequent to the period when the work being remunerated
was performed are not allowable.

(2) The costs of deferred awards shall be measured,
alocated, and accounted for in compliance with the provi-
sions of 48 CFR 9904.415, Accounting for the Cost of
Deferred Compensation.

(3) Deferred compensation payments to employees
under awards made before the effective date of 48 CFR
9904.415 are allowable to the extent they would have been
allowable under prior acquisition regulations.

(I Compensation incidental to business acquisitions. The
following costs are unallowable: (1) Payments to employees
under agreements in which they receive special compensa-
tion, in excess of the contractor's normal severance pay prac-
tice, if their employment terminates following a change in
the management control over, or ownership of, the contractor
or asubstantial portion of its assets.
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(2) Payments to employees under plans introduced in
connection with a change (whether actual or prospective) in
the management control over, or ownership of, the contractor
or a substantial portion of its assets in which those employ-
ees receive special compensation, which is contingent upon
the employee remaining with the contractor for a specified
period of time.

(m) Fringe benefits. (1) Fringe benefits are alowances
and services provided by the contractor to its employees as
compensation in addition to regular wages and salaries.
Fringe benefits include, but are not limited to, the cost of
vacations, sick leave, holidays, military leave, employee
insurance, and supplemental unemployment benefit plans.
Except as provided otherwise in Subpart 31.2, the costs of
fringe benefits are allowable to the extent that they are rea-
sonable and are required by law, employer-employee agree-
ment, or an established policy of the contractor.

(2) That portion of the cost of company-furnished
automobiles that relates to personal use by employees
(including transportation to and from work) is unallowable
regardless of whether the cost is reported as taxable income
to the employees (see 31.205-46(d)).

(n) Employee rebate and purchase discount plans.
Rebates and purchase discounts, in whatever form, granted
to employees on products or services produced by the con-
tractor or affiliates are unallowable.

(o) Postretirement benefits other than pensions (PRB).

(1) PRB covers al benefits, other than cash benefits and life
insurance benefits paid by pension plans, provided to
employees, their beneficiaries, and covered dependents dur-
ing the period following the employees' retirement. Benefits
encompassed include, but are not limited to, postretirement
health care; life insurance provided outside a pension plan;
and other welfare benefits such as tuition assistance, day
care, legal services, and housing subsidies provided after
retirement.

(2) To be alowable, PRB costs must be reasonable and
incurred pursuant to law, employer-employee agreement, or
an established policy of the contractor. In addition, to be
allowable, PRB costs must aso be calculated in accordance
with paragraphs (0)(2)(i), (ii), or (iii) of this subsection.

(i) Cash basis. Cost recognized as benefits when
they are actualy provided, must be paid to an insurer, pro-
vider, or other recipient for current year benefits or premi-
ums.

(i) Terminal funding. If a contractor elects a termi-
nal-funded plan, it does not accrue PRB costs during the
working lives of employees. Instead, it accrues and pays the
entire PRB liability to an insurer or trustee in a lump sum
upon the termination of employees (or upon conversion to
such aterminal-funded plan) to establish and maintain afund
or reserve for the sole purpose of providing PRB to retirees.

31.2-10

The lump sum is alowable if amortized over a period of
15 years.

(iii) Accrual basis. Accrual costing other than ter-
minal funding must be measured and assigned according to
Generally Accepted Accounting Principles and be paid to an
insurer or trustee to establish and maintain afund or reserve
for the sole purpose of providing PRB to retirees. The
accrual must also be calculated in accordance with generally
accepted actuarial principles and practices as promulgated
by the Actuarial Standards Board.

(3) To be alowable, costs must be funded by the time
set for filing the Federal income tax return or any extension
thereof. PRB costs assigned to the current year, but not
funded or otherwise liquidated by the tax return time, shall
not be allowable in any subsequent year.

(4) Increased PRB costs caused by delay in funding
beyond 30 days after each quarter of the year to which they
are assignable are unallowable.

(5) Costs of postretirement benefits in paragraph
(0)(2)(iii) of this subsection attributable to past service
(“transition obligation™) as defined in Financial Accounting
Standards Board Statement 106, paragraph 110, are allow-
able subject to the following limitation: The alowable
amount of such costs assignable to a contractor fiscal year
cannot exceed the amount of such costs which would be
assigned to that contractor fiscal year under the delayed rec-
ognition methodology described in paragraphs 112 and 113
of Statement 106.

(6) The Government shall receive an equitable share of
any amount of previously funded PRB costs which revert or
inure to the contractor. Such equitable share shall reflect the
Government's previous participation in PRB costs through
those contracts for which cost or pricing data were required
or which were subject to Subpart 31.2.

(p) Limitation on allowability of compensation for certain
contractor personnel. (1) Costs incurred after January 1,
1998, for compensation of a senior executive in excess of the
benchmark compensation amount determined applicable for
the contractor fiscal year by the Administrator, Office of
Federa Procurement Policy (OFPP), under Section 39 of the
OFPP Act (41 U.S.C. 435) are unalowable (10 U.S.C.
2324(e)(1)(P) and 41 U.S.C. 256(€)(1)(P)). This limitation
is the sole statutory limitation on allowable senior executive
compensation costs incurred after January 1, 1998, under
new or previously existing contracts. This limitation applies
whether or not the affected contracts were previously subject
to a statutory limitation on such costs. (Note that pursuant to
Section 804 of Pub. L. 105-261, the definition of “senior
executive” in (p)(2)(ii) has been changed for compensation
costs incurred after January 1, 1999.)

(2) Asused in this paragraph—

(i) “Compensation” means the total amount of
wages, salary, bonuses, deferred compensation (see para
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assets (capital leases) be treated as purchased assets; i.e., be
capitalized and the capitalized value of such assets be dis-
tributed over their useful lives as depreciation charges, or
over the leased life as amortization charges as appropriate.
Assets whose leases are classified as capital |eases under
FAS-13 are subject to the requirements of 31.205-11 while
assets acquired under leases classified as operating leases are
subject to the requirements on rental costsin 31.205-36. The
standards of financial accounting and reporting prescribed
by FAS-13 are incorporated into this principle and shall gov-
ern its application, except as provided in paragraphs (1), (2),
and (3) of this paragraph.

(1) Rental costs under a sale and leaseback arrange-
ment shall be allowable up to the amount that would have
been allowed had the contractor retained titleto the property.

(2) Capital leases, asdefinedin FAS-13, for all real and
personal property, between any related parties are subject to
the requirements of thisparagraph 31.205-11(m). If itisdeter-
mined that the terms of the lease have been significantly
affected by the fact that the lessee and lessor are related,
depreciation charges shall not be alowed in excess of those
which would have occurred if the lease contained terms con-
sistent with thosefound in alease between unrelated parties.

(3) Assets acquired under leases that the contractor
must capitalize under FAS-13 shall not be treated as pur-
chased assets for contract purposes if the leases are covered
by 31.205-36(b)(4).

(n) Whether or not the contract is otherwise subject to
CAS, the requirements of 31.205-52, which limit the
allowahility of depreciation, shall be observed.

(o) Inthe event of awrite-down from carrying valueto fair
value as aresult of impairments caused by events or changes
in circumstances, alowable depreciation of the impaired
assets shall be limited to the amounts that would have been
allowed had the assets not been written down (see 31.205-
16(g)). However, this does not preclude achangein deprecia-
tion resulting from other causes such as permissible changes
in estimates of servicelife, consumption of services, or resid-
ual value.

31.205-12 Economic planning costs.

Economic planning costs are the costs of general long-
range management planning that is concerned with the future
overall development of the contractor’ s business and that may
take into account the eventua possibility of economic dislo-
cations or fundamental aterations in those markets in which
the contractor currently does business. Economic planning
costs are allowable. Economic planning costs do not include
organization or reorganization costs covered by 31.205-27.
See 31.205-38 for market planning costs other than economic
planning costs.

31.205-13 Employeemorale, health, welfare, food service,
and dormitory costsand credits.

(@) Aggregate costs incurred on activities designed to
improve working conditions, employer-employee relations,
employee morale, and employee performance (less income
generated by these activities) are allowable, subject to the
limitations contained in this subsection. Some examples of
alowableactivitiesare—

(1) House publications;

(2) Hedlthclinics;

(3) Wellness/fitness centers;

(4) Employee counseling services; and

(5) Food and dormitory services for the contractor’s
employees at or near the contractor’s facilities. These ser-
vicesinclude—

(i) Operating or furnishing facilities for cafeterias,
dining rooms, canteens, lunch wagons, vending machines,
living accommodations; and

(it) Similar types of services.

(b) Costs of gifts are unallowable. (Gifts do not include
awards for performance made pursuant to 31.205-6(f) or
awards madein recognition of employee achievements pursu-
ant to an established contractor plan or policy.)

(c) Costsof recreation are unallowabl e, except for the costs
of employees participation in company sponsored sports
teams or employee organizations designed to improve com-
pany loyalty, teamwork, or physical fitness.

(d)(1) The alowabhility of food and dormitory losses are
determined by thefollowing factors:

(i) Losses from operating food and dormitory ser-
vices are allowable only if the contractor’s objective is to
operate such serviceson abreak-even basis.

(i) Losses sustained because food services or lodg-
ing accommodations are furnished without charge or at prices
or rates which obviously would not be conducive to the
accomplishment of the objectivein paragraph (d)(1)(i) of this
subsection are not allowable, except as described in para-
graph (d)(2)(iii) of thissubsection.

(iii) A lossmay be allowed to the extent that the con-
tractor can demonstrate that unusual circumstances exist such
that even with efficient management, operating the services
on a break-even basis would require charging inordinately
high prices, or prices or rates higher than those charged by
commercia establishments offering the same services in the
same geographical areas. The following are examples of
unusual circumstances:

(A) The contractor must provide food or dormi-
tory services at remote | ocations where adequate commercial
facilitiesare not reasonably available.

(B) The contractor’s charged (but unproductive)
labor costs would be excessive if the services were not avail-
able.

(C) If cessation or reduction of food or dormitory
operationswill not otherwiseyield net cost savings.

31.2-13
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(2) Costs of food and dormitory services shall include
an alocable share of indirect expenses pertaining to these
activities.

(e) When the contractor has an arrangement authorizing an
employee association to provide or operate a service, such as
vending machines in the contractor's plant, and retain the
profits, such profits shall be treated in the same manner as if
the contractor were providing the service (but see paragraph
(f) of thissubsection).

(f) Contributions by the contractor to an employee organi-
zation, including funds from vending machine receipts or
similar sources, are allowable only to the extent that the con-
tractor demonstrates that an equivalent amount of the costs
incurred by the employee organization would be allowable if
directly incurred by the contractor..

31.205-14 Entertainment costs.

Costs of amusement, diversions, social activities, and any
directly associated costs such as tickets to shows or sports
events, meals, lodging, rentals, transportation, and gratuities
are unallowable. Costs made specifically unallowable under
this cost principle are not allowable under any other cost prin-
ciple. Costs of membership in social, dining, or country clubs
or other organizations having the same purposesare a so unal -
lowable, regardless of whether the cost is reported as taxable
incometo theempl oyees.

31.205-15 Fines, penalties, and mischar ging costs.

(a) Costs of fines and penalties resulting from violations
of, or failure of the contractor to comply with, Federal, State,
local, or foreign laws and regulations, are unallowable except
when incurred as a result of compliance with specific terms
and conditions of the contract or written instructions from the
contracting officer.

(b) Costs incurred in connection with, or related to, the
mischarging of costs on Government contracts are unallow-
ablewhen the costs are caused by, or result from, alteration or
destruction of records, or other false or improper charging or
recording of costs. Such costs include those incurred to mea-
sure or otherwise determine the magnitude of the improper
charging, and costs incurred to remedy or correct the mis-
charging, such as coststo rescreen and reconstruct records.

31.205-16 Gainsand losses on disposition or impairment
of depreciableproperty or other capital assets.

(8) Gainsand losses from the sale, retirement, or other dis-
position (but see 31.205-19) of depreciable property shall be
included in the year in which they occur as credits or charges
to the cost grouping(s) in which the depreciation or amortiza-
tion applicable to those assets was included (but see para-
graph (d) of thissubsection). However, no gain or lossshall be
recognized as a result of the transfer of assets in a business
combination (see 31.205-52).

31.2-14

(b) Gains and losses on disposition of tangible capital
assets, including those acquired under capital leases (see
31.205-11(m)), shall be considered as adjustments of depreci-
ation costs previously recognized. The gain or loss for each
asset disposed of is the difference between the net amount
realized, including insurance proceeds from involuntary con-
versions, and its undepreciated balance. The gain recognized
for contract costing purposes shall belimited to the difference
between the acquisition cost (or for assets acquired under a
capital lease, the value at which the leased asset is capital-
ized) of the asset and its undepreciated balance (except see
subdivisions(c)(2)(i) or (ii) of thissection).

(c) Special considerations apply to an involuntary con-ver-
sion which occurs when a contractor’s property is destroyed
by events over which the owner has no control, such as fire,
windstorm, flood, accident, theft, etc., and an insuranceaward
isrecovered. Thefollowing governinvoluntary conversions:

(1) When there is a cash award and the converted asset
is not replaced, gain or loss shall be recognized in the period
of disposition. The gain recognized for contract costing pur-
poses shall be limited to the difference between the acquisi-
tion cost of the asset and its undepreciated balance.

(2) When the converted asset i s replaced, the contractor
shall either—

(i) Adjust the depreciable basis of the new asset by
theamount of thetotal realized gain or loss; or

(ii) Recognizethe gain or lossin the period of dispo-
sition, in which case the Government shall participate to the
same extent as outlined in paragraph (c)(1) of this subsection.

(d) Gains and losses on the disposition of depreciable
property shall not be recognized as a separate charge or credit
when—

(1) Gains and losses are processed through the depreci-
ation reserve account and reflected in the depreciation allow-
ableunder 31.205-11; or

(2) The property is exchanged as part of the purchase
price of asimilar item, and the gain or lossis taken into con-
sideration in the depreciation cost basis of thenew item.

(e) Gains and losses arising from mass or extraordinary
sales, retirements, or other disposition other than through busi-
nesscombinationsshall beconsidered onacase-by-casebasis.

(f) Gains and losses of any nature arising from the sale or
exchange of capital assets other than depreciable property
shall be excluded in computing contract costs.

(g) With respect to long-lived tangible and identifiable
intangible assets held for use, no loss shall be allowed for a
write-down from carrying value to fair value as a result of
impairments caused by events or changes in circumstances
(e.g., environmental damage, idle facilities arising from a
declining business base, etc.). If depreciable property or other
capital assets have been written down from carrying value to
fair value due to impairments, gains or losses upon disposi-
tion shall be the amounts that would have been allowed had
the assets not been written down.
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(b) Airfare costs in excess of the lowest customary stan-
dard, coach, or equivalent airfare offered during normal
business hours are unallowable except when such accommo-
dations require circuitous routing, require travel during
unreasonable hours, excessively prolong travel, result in
increased cost that would offset transportation savings, are
not reasonably adequate for the physical or medical needs of
the traveler, or are not reasonably available to meet mission
requirements. However, in order for airfare costsin excess of
the above standard airfare to be alowable, the applicable
condition(s) set forth above must be documented and justi-
fied.

(c)(1) “Cost of travel by contractor-owned, -leased, or
-chartered aircraft,” as used in this paragraph, includes the
cost of lease, charter, operation (including personnel),
maintenance, depreciation, insurance, and other related
costs.

(2) The costs of travel by contractor-owned, -leased, or
-chartered aircraft are limited to the standard airfare
described in paragraph (b) of this subsection for the flight
destination unless travel by such aircraft is specificaly
required by contract specification, term, or condition, or a
higher amount is approved by the contracting officer. A
higher amount may be agreed to when one or more of the cir-
cumstances for justifying higher than standard airfare listed
in paragraph (b) of this subsection are applicable, or when an
advance agreement under paragraph (c)(3) of this subsection
has been executed. In all cases, travel by contractor-owned, -
leased, or -chartered aircraft must be fully documented and
justified. For each contractor-owned, -leased, or -chartered
aircraft used for any business purpose which is charged or
allocated, directly or indirectly, to a Government contract,
the contractor must maintain and make available manifest/
logs for al flights on such company aircraft. As aminimum,
the manifest/log shall indicate—

(i) Date, time, and points of departure;
(i) Destination, date, and time of arrival;

(iif) Name of each passenger and relationship to the
contractor;

(iv) Authorization for trip; and
(v) Purpose of trip.
(3) Where an advance agreement is proposed (see
31.109), consideration may be given to the following:

(i) Whether scheduled commercial airlines or other
suitable, less costly, travel facilities are available at reason-
able times, with reasonable frequency, and serve the required
destinations conveniently.

(i) Whether increased flexibility in scheduling
results in time savings and more effective use of personnel
that would outweigh additional travel costs.

(d) Costs of contractor-owned or -leased automobiles, as
used in this paragraph, include the costs of lease, operation
(including personnel), maintenance, depreciation, insurance,
etc. These costs are alowable, if reasonable, to the extent
that the automobiles are used for company business. That
portion of the cost of company-furnished automobiles that
relates to personal use by employees (including transporta-
tion to and from work) is compensation for personal services
and is unallowable as stated in 31.205-6(m)(2).

31.205-47 Costsrelated to legal and other proceedings.

(a) Definitions. As used in this subpart—

“Costs’ include, but are not limited to, administrative and
clerical expenses; the costs of legal services, whether per-
formed by in-house or private counsel; the costs of the ser-
vices of accountants, consultants, or others retained by the
contractor to assist it; costs of employees, officers, and direc-
tors; and any similar costs incurred before, during, and after
commencement of a judicia or administrative proceeding
which bears a direct relationship to the proceeding.

“Fraud,” as used in this subsection, means—

(1) Acts of fraud or corruption or attempts to defraud
the Government or to corrupt its agents;

(2) Acts which congtitute a cause for debarment or
suspension under 9.406-2(a) and 9.407-2(a); and

(3) Acts which violate the False Claims Act, 31
U.S.C., sections 3729-3731, or the Anti-Kickback Act,
41 U.S.C., sections 51 and 54.

“Penalty,” does not include restitution, reimbursement, or
compensatory damages.

“Proceeding,” includes an investigation.

(b) Costs incurred in connection with any proceeding
brought by a Federal, State, local, or foreign government for
violation of, or afailure to comply with, law or regulation by
the contractor (including its agents or employees), or costs
incurred in connection with any proceeding brought by a
third party in the name of the United States under the False
Claims Act, 31 U.S.C. 3730, are unallowable if the result
is—

(1) Inacrimina proceeding, a conviction;

(2) In a civil or administrative proceeding, either a
finding of contractor liability where the proceeding involves
an allegation of fraud or similar misconduct or imposition of
a monetary penalty where the proceeding does not involve
an allegation of fraud or similar misconduct;

(3) A fina decision by an appropriate official of an
executive agency to—

(i) Debar or suspend the contractor;

(i) Rescind or void a contract; or

(iii) Terminate a contract for default by reason of a
violation or failure to comply with alaw or regulation.

31.2-29
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(4) Disposition of the matter by consent or compro-
mise if the proceeding could have led to any of the outcomes
listed in paragraphs (b)(1) through (3) of this subsection (but
see paragraphs (c) and (d) of this subsection); or

(5) Not covered by paragraphs (b)(1) through (4) of
this subsection, but where the underlying alleged contractor
misconduct was the same as that which led to a different pro-
ceeding whose costs are unalowable by reason of para
graphs (b)(1) through (4) of this subsection.

(c)(1) To the extent they are not otherwise unallowable,
costsincurred in connection with any proceeding under para-
graph (b) of this subsection commenced by the United States
that is resolved by consent or compromise pursuant to an
agreement entered into between the contractor and the
United States, and which are unallowable solely because of
paragraph (b) of this subsection, may be alowed to the
extent specifically provided in such agreement

(2) In the event of a settlement of any proceeding
brought by athird party under the False Claims Act in which
the United States did not intervene, reasonable costsincurred
by the contractor in connection with such a proceeding, that
are not otherwise unallowable by regulation or by separate
agreement with the United States, may be allowed if the con-
tracting officer, in consultation with his or her legal advisor,
determines that there was very little likelihood that the third
party would have been successful on the merits.

(d) To the extent that they are not otherwise unallowable,
costsincurred in connection with any proceeding under para-
graph (b) of this subsection commenced by a State, local, or
foreign government may be allowable when the contracting
officer (or other officia specified in agency procedures)
determines, that the costs were incurred either:

(1) As adirect result of a specific term or condition of
a Federal contract; or

(2) As a result of compliance with specific written
direction of the cognizant contracting officer.

() Costs incurred in connection with proceedings
described in paragraph (b) of this subsection, but which are
not made unallowable by that paragraph, may be allowable
to the extent that:

(1) The costs are reasonable in relation to the activities
required to deal with the proceeding and the underlying
cause of action;

(2) The costs are not otherwise recovered from the
Federal Government or a third party, either directly as a
result of the proceeding or otherwise; and

(3) The percentage of costs allowed does not exceed
the percentage determined to be appropriate considering the
complexity of procurement litigation, generally accepted
principles governing the award of legal fees in civil actions
involving the United States as a party, and such other factors
as may be appropriate. Such percentage shall not exceed
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80 percent. Agreements reached under paragraph (c) of this
subsection shall be subject to this limitation. If, however, an
agreement described in paragraph (c)(1) of this subsection
explicitly states the amount of otherwise alowable incurred
legal fees and limits the allowable recovery to 80 percent or
less of the stated legal fees, no additional limitation need be
applied. The amount of reimbursement allowed for legal
costs in connection with any proceeding described in para-
graph (c)(2) of this subsection shall be determined by the
cognizant contracting officer, but shall not exceed 80 percent
of otherwise allowable legal costs incurred.

(f) Costs not covered elsewhere in this subsection are
unallowableif incurred in connection with:

(1) Defense against Federal Government claims or
appeals or the prosecution of claims or appeals against the
Federal Government (see 2.101).

(2) Organization, reorganization, (including mergers
and acquisitions) or resisting mergers and acquisitions (see
also 31.205-27).

(3) Defense of antitrust suits.

(4) Defense of suits brought by employees or ex-
employees of the contractor under section 2 of the Major
Fraud Act of 1988 where the contractor was found liable or
Settled.

(5) Costs of legal, accounting, and consultant services
and directly associated costs incurred in connection with the
defense or prosecution of lawsuits or appeals between con-
tractors arising from either—

(i) An agreement or contract concerning a teaming
arrangement, a joint venture, or similar arrangement of
shared interest; or

(ii) Dua sourcing, coproduction, or similar pro-
grams, are unallowable, except when—

(A) Incurred as a result of compliance with spe-
cific terms and conditions of the contract or written instruc-
tions from the contracting officer, or

(B) When agreed to in writing by the contracting
officer.

(6) Patent infringement litigation, unless otherwise
provided for in the contract.

(7) Representation of, or assistance to, individuals,
groups, or legal entities which the contractor is not legally
bound to provide, arising from an action where the partici-
pant was convicted of violation of alaw or regulation or was
found liable in acivil or administrative proceeding.

(8) Protests of Federal Government solicitations or
contract awards, or the defense against protests of such solic-
itations or contract awards, unless the costs of defending
against a protest are incurred pursuant to a written request
from the cognizant contracting officer.

(g) Costs which may be unallowable under 31.205-47,
including directly associated costs, shall be segregated and
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an individual contract or any group of contracts affected by
the fraud.

32.006-2 Definition.

“Remedy coordination official,” as used in this section,
means the person or entity in the agency who coordinates
within that agency the administration of criminal, civil,
administrative, and contractual remediesresultingfrominves-
tigations of fraud or corruption related to procurement activi-
ties. (See10 U.S.C. 2307(h)(10) and41 U.S.C. 255(g)(9).)

32.006-3 Responsibilities.

(&) Agencies shall establish appropriate procedures to
implement the policies and procedures of this section.

(b) Government personnel shall report suspected fraud
related to advance, partial, or progress payments in accor-
dance with agency regulations.

32.006-4 Procedures.

(a) In any case in which an agency's remedy coordination
official finds substantial evidence that a contractor's regquest
for advance, partial, or progress payments under a contract
awarded by that agency is based on fraud, the remedy coor-
dination official shall recommend that the agency head
reduce or suspend further payments to the contractor. The
remedy coordination official shall submit to the agency head
a written report setting forth the remedy coordination offi-
cia's findings that support each recommendation.

(b) Upon receiving a recommendation from the remedy
coordination official under paragraph (a) of this subsection,
the agency head shall determine whether substantial evi-
dence exists that the request for payment under a contract is
based on fraud.

(c) If the agency head determines that substantial evi-
dence exists, the agency head may reduce or suspend further
payments to the contractor under the affected contract(s).
Such reduction or suspension shall be reasonably commen-
surate with the anticipated loss to the Government resulting
from the fraud.

(d) In determining whether to reduce or suspend further
payment(s), as a minimum, the agency head shall consider—

(1) A recommendation from investigating officers that
disclosure of the allegations of fraud to the contractor may
compromise an ongoing investigation;

(2) The anticipated 1oss to the Government as a result
of the fraud;

(3) The contractor's overall financial condition and
ability to continue performance if payments are reduced or
suspended;

(4) The contractor's essentiality to the national
defense, or to the execution of the agency's official business;
and

(5) Assessment of all documentation concerning the
aleged fraud, including documentation submitted by the
contractor in its response to the notice required by paragraph
(e) of this subsection.

(e) Before making a decision to reduce or suspend further
payments, the agency head shall, in accordance with agency
procedures—

(1) Notify the contractor in writing of the action pro-
posed by the remedy coordination official and the reasons
therefor (such notice must be sufficiently specific to permit
the contractor to collect and present evidence addressing the
aforesaid reasons); and

(2) Provide the contractor an opportunity to submit
information within a reasonable time, in response to the
action proposed by the remedy coordination official.

(f) When more than one agency has contracts affected by
the fraud, the agencies shall consider designating one agency
as the lead agency for making the determination and deci-
sion.

(g) The agency shall retain in its files the written justifica-
tion for each—

(1) Decision of the agency head whether to reduce or
suspend further payments; and

(2) Recommendation received by an agency head in
connection with such decision.

(h) Not later than 180 calendar days after the date of the
reduction or suspension action, the remedy coordination offi-
cial shall—

(1) Review the agency head's determination on which
the reduction or suspension decision is based; and

(2) Transmit a recommendation to the agency head as
to whether the reduction or suspension should continue.

32.006-5 Reporting.

(@) In accordance with 41 U.S.C. 255, the head of an
agency, other than the Department of Defense, shall prepare
areport for each fiscal year in which a recommendation has
been received pursuant to 32.006-4(a). Reports within the
Department of Defense shall be prepared in accordance with
10 U.S.C. 2307.

(b) In accordance with 41 U.S.C. 255 and 10 U.S.C.
2307, each report shall contain—

(1) Each recommendation made by the remedy coordi-
nation official;

(2) The actions taken on the recommendation(s), with
reasons for such actions; and

(3) An assessment of the effects of each action on the
Government.

32.007 Contract financing payments.

(a)(1) Unless otherwise prescribed in agency policies and
procedures or otherwise specified in paragraph (b) of this
section, the due date for making contract financing payments
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by the designated payment office is the 30th day after the
designated billing office receives a proper contract financing
request.

(2) If an audit or other review of a specific financing
request is required to ensure compliance with the terms and
conditions of the contract, the designated payment office is
not compelled to make payment by the specified due date.

(3) Agency heads may prescribe shorter periods for
payment based on contract pricing or administrative consid-
erations. For example, a shorter period may be justified by
an agency if the nature and extent of contract financing
arrangements are integrated with agency contract pricing
policies.

(4) Agency heads must not prescribe a period shorter
than 7 days or longer than 30 days.

(b) For advance payments, loans, or other arrangements
that do not involve recurrent submission of contract financ-
ing requests, the designated payment office will make pay-
ment in accordance with the applicable contract financing
terms or as directed by the contracting officer.

(c) A proper contract financing request must comply with
the terms and conditions specified by the contract. The con-
tractor must correct any defects in requests submitted in the
manner specified in the contract or as directed by the con-
tracting officer.

(d) The designated hilling office and designated payment
office must annotate each contract financing request with the
date their respective offices received the request.

(e) The Government will not pay an interest penalty to the
contractor as a result of delayed contract financing pay-
ments.

32.008 Notification of overpayment.

If the contractor notifies the contracting officer of adupli-
cate contract financing or invoice payment or that the Gov-
ernment has otherwise overpaid on a contract financing or
invoice payment, the contracting officer must promptly pro-
vide instructions to the contractor, in coordination with the
cognizant payment office, regarding timely disposition of the
overpayment.

Subpart 32.1—Non-Commer cial Item Purchase
Financing

32.100 Scope of subpart.

This subpart provides policies and procedures applicable
to contract financing and payment for any purchases other
than purchases of commercial items in accordance with Part
12.

32.1-4

32.101 Authority.

The basic authority for the contract financing described in
this part is contained in section 305 of the Federal Property
and Administrative Services Act of 1949 (41 U.S.C. 255),
section 2307 of the Armed Services Procurement Act
(10 U.S.C. 2307), and Title 11l of the Defense Production
Act of 1950 (50 U.S.C. App. 2091), as amended.

32.102 Description of contract financing methods.

(a) Advance payments are advances of money by the
Government to a prime contractor before, in anticipation of,
and for the purpose of complete performance under one or
more contracts. They are expected to be liquidated from pay-
ments due to the contractor incident to performance of the
contracts. Since they are not measured by performance, they
differ from partial, progress, or other payments based on the
performance or partial performance of a contract. Advance
payments may be made to prime contractors for the purpose
of making advances to subcontractors.

(b) Progress payments based on costs are made on the
basis of costs incurred by the contractor as work progresses
under the contract. This form of contract financing does not
include—

(1) Payments based on the percentage or stage of com-
pletion accomplished;

(2) Payments for partial deliveries accepted by the
Government;

(3) Partial payments for a contract termination pro-
posal; or
(4) Performance-based payments.

(c) Loan guarantees are made by Federal Reserve banks,
on behalf of designated guaranteeing agencies, to enable
contractors to obtain financing from private sources under
contracts for the acquisition of supplies or services for the
national defense.

(d) Payments for accepted supplies and services that are
only a part of the contract requirements (i.e., partial deliver-
ies) are authorized under 41 U.S.C. 255 and 10 U.S.C. 2307.
In accordance with 5 CFR 1315.4(k), agencies must pay for
partial delivery of suppliesor partial performance of services
unless specifically prohibited by the contract. Although pay-
ments for partial deliveries generally are treated as a method
of payment and not as a method of contract financing, using
partial delivery payments can assist contractorsto participate
in contracts without, or with minimal, contract financing.
When appropriate, contract statements of work and pricing
arrangements must permit acceptance and payment for dis-
crete portions of the work, as soon as accepted (see
32.906(c)).

(e)(1) Progress payments based on a percentage or stage
of completion are authorized by the statutes cited in 32.101.
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(2) This type of progress payment may be used as a
payment method under agency procedures. Agency proce-
dures must ensure that payments are commensurate with
work accomplished, which meets the quality standards
established under the contract. Furthermore, progress pay-
ments may not exceed 80 percent of the eligible costs of
work accomplished on undefinitized contract actions.

(f) Performance-based payments are contract financing
payments made on the basis of —
(1) Performance measured by objective, quantifiable
methods;

(2) Accomplishment of defined events; or
(3) Other quantifiable measures of results.

32.103 Progress paymentsunder construction contracts.

When satisfactory progress has not been achieved by a
contractor during any period for which a progress payment is
to be made, a percentage of the progress payment may be
retained. Retainage should not be used as a subgtitute for
good contract management, and the contracting officer
should not withhold funds without cause. Determinations to
retain and the specific amount to be withheld shall be made
by the contracting officers on a case-by-case basis. Such
decisions will be based on the contracting officer’s assess-
ment of past performance and the likelihood that such per-
formance will continue. The amount of retainage withheld
shall not exceed 10 percent of the approved estimated
amount in accordance with the terms of the contract and may
be adjusted as the contract approaches completion to recog-
nize better than expected performance, the ability to rely on
alternative safeguards, and other factors. Upon completion
of all contract requirements, retained amounts shall be paid

promptly.

32.104 Providing contract financing.

(8) Prudent contract financing can be a useful working
tool in Government acquisition by expediting the perfor-
mance of essential contracts. Contracting officers must con-
sider the criteria in this part in determining whether to
include contract financing in solicitations and contracts.
Resol ve reasonabl e doubts by including contract financing in
the solicitation. The contracting officer must—

(1) Provide Government financing only to the extent
actually needed for prompt and efficient performance, con-
sidering the availability of private financing and the probable
impact on working capital of the predelivery expenditures
and production lead-times associated with the contract, or
groups of contracts or orders (e.g., issued under indefinite-
delivery contracts, basic ordering agreements, or their equiv-
alent);

(2) Administer contract financing so as to aid, not
impede, the acquisition;

(3) Avoid any undue risk of monetary loss to the Gov-
ernment through the financing;

(4) Include the form of contract financing deemed to
be in the Government’s best interest in the solicitation (see
32.106 and 32.113); and

(5) Monitor the contractor’s use of the contract financ-
ing provided and the contractor’s financial status.

(b) If the contractor is a small business concern, the con-
tracting officer must give specia attention to meeting the
contractor’s contract financing need. However, a contrac-
tor's receipt of a certificate of competency from the Small
Business Administration has no bearing on the contractor’s
need for or entitlement to contract financing.

(c) Subject to specific agency regulations and paragraph
(d) of this section, the contracting officer—

(1) May provide customary contract financing in
accordance with 32.113; and

(2) Must not provide unusual contract financing except
as authorized in 32.114.

(d) Unless otherwise authorized by agency procedures,
the contracting officer may provide contract financing in the
form of performance-based payments (see Subpart 32.10) or
customary progress payments (see Subpart 32.5) if the fol-
lowing conditions are met:

(1) The contractor—

(i) Will not be able to bill for the first delivery of
products for a substantial time after work must begin (nor-
mally 4 months or more for small business concerns, and
6 months or more for others), and will make expenditures for
contract performance during the predelivery period that have
asignificant impact on the contractor’s working capital; or

(i) Demonstrates actual financial need or the
unavailability of private financing.
(2) If the contractor is not a small business concern—

(i) For an individual contract, the contract price is
$2 million or more; or

(ii) For an indefinite-delivery contract, a basic
ordering agreement or a similar ordering instrument, the
contracting officer expects the aggregate value of orders or
contracts that individually exceed the simplified acquisition
threshold to have a total value of $2 million or more. The
contracting officer must limit financing to those orders or
contracts that exceed the simplified acquisition threshold.

(3) If the contractor is a small business concern—

(i) For an individual contract, the contract price
exceeds the simplified acquisition threshold; or

(ii) For an indefinite-delivery contract, a basic
ordering agreement or a similar ordering instrument, the
contracting officer expects the aggregate value of orders or
contracts to exceed the simplified acquisition threshold.
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32.105 Usesof contract financing.

(a) Contract financing methods covered in this part are
intended to be self-liquidating through contract performance.
Consequently, agencies shall only use the methods for
financing of contractor working capital, not for the expan-
sion of contractor-owned facilities or the acquisition of fixed
assets. However, under loan guarantees, exceptions may be
made for—

(2) Facilities expansion of aminor or incidental nature,
if arelatively small part of the guaranteed loan is used for the
expansion and the contractor’s repayment would not be
delayed or impaired; or

(2) Other instances of facilities expansion for which
contract financing is appropriate under agency procedures.

(b) The limitations in this section do not apply to con-
tracts under which facilities are being acquired for Govern-
ment ownership.

32.106 Order of preference.

The contracting officer must consider the following order
of preference when a contractor requests contract financing,
unless an exception would be in the Government’s best inter-
est in a specific case:

(a) Private financing without Government guarantee. Itis
not intended, however, that the contracting officer require
the contractor to obtain private financing—

(1) At unreasonable terms; or
(2) From other agencies.

(b) Customary contract financing other than loan guaran-
tees and certain advance payments (see 32.113).

(¢) Loan guarantees.

(d) Unusual contract financing (see 32.114).

(e) Advance payments (see exceptions in 32.402(b)).

32.107 Need for contract financing not a deterrent.

(a) If the contractor or offeror meets the standards pre-
scribed for responsible prospective contractors at 9.104, the
contracting officer shall not treat the contractor’s need for
contract financing as a handicap for a contract award; e.g., as
aresponsibility factor or evaluation criterion.

(b) The contractor should not be disqualified from con-
tract financing solely because the contractor failed to indi-
cate a need for contract financing before the contract was
awarded.

32.108 Financial consultation.

Each contracting office should have available and use the
services of contract financing personnel competent to evalu-
ate credit and financial problems. In resolving any questions
concerning—

(a) The financial capability of an offeror or contractor to
perform a contract, or
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(b) What form of contract financing is appropriate in a
given case, the contracting officer should consult the appro-
priate contract financing office.

32.109 Termination financing.

To encourage contractors to invest their own funds in per-
formance despite the susceptibility of the contract to termi-
nation for the convenience of the Government, the contract
financing procedures under this part may be applied to the
financing of terminations either in connection with or inde-
pendently of financing for contract performance (see
49.112-1).

32.110 Payment of subcontractors under cost-
reimbursement prime contracts.

If the contractor makes financing payments to a subcon-
tractor under a cost-reimbursement prime contract, the con-
tracting officer should accept the financing payments as
reimbursable costs of the prime contract only under the fol-
lowing conditions:

(a) The payments are made under the criteria in Subpart
32.5 for customary progress payments based on costs,
32.202-1 for commercia item purchase financing, or
32.1003 for performance-based payments, as applicable.

(b) If customary progress payments are made, the pay-
ments do not exceed the progress payment rate in 32.501-1,
unless unusual progress payments to the subcontractor have
been approved in accordance with 32.501-2.

(c) If customary progress payments are made, the subcon-
tractor complies with the liquidation principles of 32.503-8,
32.503-9, and 32.503-10.

(d) If performance-based payments are made, the subcon-
tractor complies with the liquidation principles of
32.1004(d).

(e) The subcontract contains financing payments terms as
prescribed in this part.

32.111 Contract clausesfor hon-commercial purchases.

(@) The contracting officer shall insert the following
clauses, appropriately modified with respect to payment due
dates, in accordance with agency regulations—

(1) The clause at 52.232-1, Payments, in solicitations
and contracts when a fixed-price supply contract, a fixed-
price service contract, or a contract for nonregulated com-
munication services is contemplated;

(2) The clause at 52.232-2, Payment under Fixed-Price
Research and Development Contracts, in solicitations and
contracts when a fixed-price research and development con-
tract is contemplated;

(3) The clause at 52.232-3, Payments under Personal
Services Contracts, in solicitations and contracts for personal
services,
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(4) The clause at 52.232-4, Payments under Transpor-
tation Contracts and Transportation-Related Services Con-
tracts, in solicitations and contracts for transportation or
transportation-related services,

(5) The clause at 52.232-5, Payments under Fixed-
Price Construction Contracts, in solicitations and contracts
for construction when afixed-price contract is contemplated,;
and

(6) The clause at 52.232-6, Payments under Communi-
cation Service Contracts with Common Carriers, in solicita
tions and contracts for regulated communication services by
common carriers.

(b) The contracting officer shall insert the clause at
52.232-7, Payments under Time-and-Materials and Labor-
Hour Contracts, appropriately modified with respect to pay-
ment due dates in accordance with agency regulations, in
solicitations and contracts when a time-and-materials or
labor-hour contract is contemplated. If (i) the nature of the
work to be performed requires the contractor to furnish
material that isregularly sold to the general publicin the nor-
mal course of business by the contractor and (ii) the price is
under the limitations prescribed in 16.601(b)(3), the con-
tracting officer shall use the clause with its Alternate I. If a
labor-hour contract is contemplated, and if no specific reim-
bursement for materials furnished is intended, the contract-
ing officer may use the clause with its Alternate 11.

() The contracting officer shall insert the following
clauses, appropriately modified with respect to payment due
dates in accordance with agency regulations:

(1) The clause at 52.232-8, Discounts for Prompt Pay-
ment, in solicitations and contracts when a fixed-price sup-
ply contract or fixed-price service contract is contemplated.

(2) A clause, substantialy the same as the clause at
52.232-9, Limitation on Withholding of Payments, in solici-
tations and contracts when a supply contract, research and
development contract, service contract, time-and-materials
contract, or labor-hour contract is contemplated that includes
two or more terms authorizing the temporary withholding of
amounts otherwise payable to the contractor for supplies
delivered or services performed.

(d) The contracting officer shall insert the following
clauses, appropriately modified with respect to payments
due dates in accordance with agency regulations:

(1) The clause at 52.232-10, Payments under Fixed-
Price Architect-Engineer Contracts, in fixed-price architect-
engineer contracts.

(2) Theclause at 52.232-11, Extras, in solicitations and
contracts when a fixed-price supply contract, fixed-price ser-
vice contract, or a transportation contract is contemplated.

32.112 Nonpayment of subcontractors under contracts
for noncommercial items.

32.112-1 Subcontractor assertions of nonpayment.

(@ In accordance with Section 806(a)(4) of Pub. L.
102-190, as amended by Sections 2091 and 8105 of Pub. L.
103-355, upon the assertion by a subcontractor or supplier of
a Federa contractor that the subcontractor or supplier has
not been paid in accordance with the payment terms of the
subcontract, purchase order, or other agreement with the
prime contractor, the contracting officer may determine—

(1) For a construction contract, whether the contractor
has made—

(i) Progress payments to the subcontractor or sup-
plier in compliance with Chapter 39 of Title 31, United
States Code (Prompt Payment Act); or

(if) Final payment to the subcontractor or supplier
in compliance with the terms of the subcontract, purchase
order, or other agreement with the prime contractor;

(2) For a contract other than construction, whether the
contractor has made progress payments, final payments, or
other payments to the subcontractor or supplier in compli-
ance with the terms of the subcontract, purchase order, or
other agreement with the prime contractor; or

(3) For any contract, whether the contractor's certifica-
tion of payment of a subcontractor or supplier accompanying
its payment request to the Government is accurate.

(b) If, in making the determination in paragraphs (a)(1)
and (2) of this subsection, the contracting officer finds the
prime contractor is not in compliance, the contracting officer
may—

(1) Encourage the contractor to make timely payment
to the subcontractor or supplier; or

(2) If authorized by the applicable payment clauses,
reduce or suspend progress payments to the contractor.

(c) If the contracting officer determinesthat a certification
referred to in paragraph (a)(3) of this subsection isinaccurate
in any material respect, the contracting officer shall initiate
administrative or other remedial action.

32.112-2 Subcontractor requestsfor information.

(@) In accordance with Section 806(a)(1) of Pub. L.
102-190, as amended by Sections 2091 and 8105 of Pub. L.
103-355, upon the request of a subcontractor or supplier
under a Federal contract for anon-commercial item, the con-
tracting officer shall promptly advise the subcontractor or
supplier asto—

(1) Whether the prime contractor has submitted
requests for progress payments or other payments to the Fed-
eral Government under the contract; and

(2) Whether final payment under the contract has been
made by the Federal Government to the prime contractor.
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(b) In accordance with 5 U.S.C. 552(b)(1), this subsection
does not apply to mattersthat are—

(1) Specificaly authorized under criteria established
by an Executive order to be kept classified in the interest of
national defense or foreign policy; and

(2) Properly classified pursuant to such Executive
order.

32.113 Customary contract financing.

The solicitation must specify the customary contract
financing offerors may propose. The following are custom-
ary contract financing when provided in accordance with this
part and agency regulations:

(a) Financing of shipbuilding, or ship conversion, alter-
ation, or repair, when agency regulations provide for
progress payments based on a percentage or stage of comple-
tion.

(b) Financing of construction or architect-engineer ser-
vices purchased under the authority of Part 36.

(c) Financing of contracts for supplies or services
awarded under the sealed bid method of procurement in
accordance with Part 14 through progress payments based on
costs in accordance with Subpart 32.5.

(d) Financing of contracts for supplies or services
awarded under the competitive negotiation method of pro-
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curement in accordance with Part 15, through either progress
payments based on costs in accordance with Subpart 32.5, or
performance-based payments in accordance with Subpart
32.10 (but not both).

(e) Financing of contracts for supplies or services
awarded under a sole-source acquisition as defined in 2.101
and using the procedures of Part 15, through either progress
payments based on costs in accordance with Subpart 32.5, or
performance-based payments in accordance with Subpart
32.10 (but not both).

(f) Financing of contracts for supplies or services through
advance payments in accordance with Subpart 32.4.

(g) Financing of contracts for supplies or services through
guaranteed |oans in accordance with Subpart 32.3.

(h) Financing of contracts for supplies or services through
any appropriate combination of advance payments, guaran-
teed loans, and either performance-based payments or
progress payments (but not both) in accordance with their
respective subparts.

32.114 Unusual contract financing.

Any contract financing arrangement that deviates from
this part is unusual contract financing. Unusual contract
financing shall be authorized only after approval by the head
of the agency or as provided for in agency regulations.
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(4) Trade Agreements Certificate. (Appliesonly if the
clauseat FAR 52.225-5, Trade Agreements, isincluded inthis
solicitation.)

() The offeror certifiesthat each end product, except
those listed in paragraph (g)(4)(ii) of thisprovision, isaU.S.-
made, designated country, Caribbean Basin country, or
NAFTA country end product, as defined in the clause of this
solicitation entitled“ Trade Agreements.”

(i) The offeror shall list as other end products those
end products that are not U.S.-made, designated country,
Caribbean Basin country, or NAFTA country end products.

Other End Products:

Line Item No. Country of Origin

[List asnecessary]

(iii) The Government will evaluate offers in accor-
dance with the policies and procedures of FAR Part 25. For
line items subject to the Trade Agreements Act, the Govern-
ment will evaluate offers of U.S.-made, designated country,
Caribbean Basin country, or NAFTA country end products
without regard to the restrictions of the Buy American Act.
The Government will consider for award only offers of U.S.-
made, designated country, Caribbean Basin country, or
NAFTA country end products unless the Contracting Officer
determinesthat there are no offersfor such productsor that the
offers for such products are insufficient to fulfill the require-
mentsof thesolicitation.

(h) Certification Regarding Debarment, Suspension or
Ineligibility for Award (Executive Order 12549). (Applies
only if the contract value is expected to exceed the simplified
acquisition threshold.) The offeror certifies, to the best of its
knowledge and belief, that the offeror and/or any of its princi-
pals—

(1) O Are, O are not presently debarred, suspended,
proposed for debarment, or declared ineligible for the award
of contracts by any Federal agency; and

(2) 0 Have, O have not, within athree-year period pre-
ceding this offer, been convicted of or had a civil judgment
rendered against them for: commission of fraud or acriminal
offensein connection with obtaining, attempting to obtain, or
performing a Federal, state or local government contract or
subcontract; violation of Federal or state antitrust statutes
relating to the submission of offers; or commission of embez-
Zlement, theft, forgery, bribery, falsification or destruction of
records, making false statements, tax evasion, or receiving
stolen property; and

(3) O Are, O are not presently indicted for, or otherwise
criminally or civilly charged by a Government entity with,
commission of any of these offenses.

(i) Certification Regarding Knowledge of Child Labor for
Listed End Products(Executive Order 13126). [ The Contract-
ing Officer must list in paragraph (i)(1) any end products
being acquired under this solicitation that are included in the
List of Products Requiring Contractor Certification as to
Forced or Indentured Child Labor, unless excluded at
22.1503(b).]

(1) Listedend products.

Listed End Product Listed Countries of Origin

(2) Certification. [If the Contracting Officer hasidenti-
fied end productsand countriesof origininparagraph (i)(1) of
thisprovision, thenthe offeror must certify to either (i)(2)(i) or
(1)(2)(ii) by checking theappropriateblock.]

[ 1 () The offeror will not supply any end product
listed in paragraph (i)(1) of this provision that was mined,
produced, or manufactured in the corresponding country as
listed for that product.

[ 1 (ii) The offeror may supply an end product listed
in paragraph (i)(1) of thisprovision that wasmined, produced,
or manufactured in the corresponding country aslisted for that
product. The offeror certifies that it has made a good faith
effort to determine whether forced or indentured child Iabor
was used to mine, produce, or manufacture any such end
product furnished under this contract. On the basis of those
efforts, the offeror certifiesthat it is not aware of any such use
of childlabor.

(End of provision)

Alternate| (Apr 2002). Asprescribedin 12.301(b)(2), add
thefollowing paragraph (c)(11) tothebasic provision:
(12) (Completeif theofferor hasrepresenteditself asdisad-
vantagedin paragraph (c)(4) or (c)(9) of thisprovision.)
[The offeror shall check the category in which its owner-
shipfalls):

Black American.
Hispanic American.

Native American (American Indians, Eskimos,
Aleuts, or NativeHawaiians).

_____Asian-Pacific American (persons with origins from
Burma, Thailand, Malaysia, Indonesia, Singapore, Brunei,
Japan, China, Taiwan, Laos, Cambodia (Kampuchea), Vietnam,
Korea, The Philippines, U.S. Trust Territory of the Pacific
Islands (Republic of Palau), Republic of the Marshall Islands,
Federated States of Micronesia, the Commonwealth of the

(FAC 2001-16)  52.2-31



FAC 2001-16 OCTOBER 31, 2003

52.212-4

FEDERAL ACQUISITION REGULATION

Northern Mariana Islands, Guam, Samoa, Macao, Hong Kong,
Fiji, Tonga, Kiribati, Tuvalu, or Nauru).

Subcontinent Asian (Asian-Indian) American (per-
sons with origins from India, Pakistan, Bangladesh, Sri Lanka,
Bhutan, theMaldiveslslands, or Nepal).

Individual/concern, other than oneof the preceding.

Alternatell (Oct 2000). Asprescribedin 12.301(b)(2), add
thefollowing paragraph (c)(9)(iii) tothebasic provision:

(iii) Address. The offeror representsthat its address [ is,
O isnot in aregion for which a small disadvantaged business
procurement mechanism is authorized and its address has not
changed since its certification as a small disadvantaged busi-
ness concern or submission of its application for certification.
The list of authorized small disadvantaged business procure-
ment mechanisms and regions is posted at http://
www.arnet.gov/References/ sdbadjustments.htm. The offeror
shall use the list in effect on the date of this solicitation.
“Address,” as used in this provision, means the address of the
offeror aslisted on the Small Business Administration’sregister
of small disadvantaged business concerns or the address on the
completed application that the concern has submitted to the
Small Business Administration or a Private Certifier in accor-
dance with 13 CFR part 124, subpart B. For joint ventures,
“address’ refersto the address of the small disadvantaged busi-
nessconcernthat isparticipatinginthejoint venture.

52.212-4 Contract Terms and Conditions—Commercial
Items.
Asprescribedin 12.301(b)(3), insert thefollowing clause:

CONTRACT TERMSAND CONDITIONS—COMMERCIAL
ITEMS(OCT 2003)

(a) Inspection/Acceptance. The Contractor shall only ten-
der for acceptance those items that conform to the require-
ments of this contract. The Government reservesthe right to
inspect or test any suppliesor servicesthat have been tendered
for acceptance. The Government may require repair or
replacement of nonconforming supplies or reperformance of
nonconforming services at no increase in contract price. The
Government must exercise its post-acceptance rights—

(1) Within areasonabletime after the defect was discov-
ered or should have been discovered; and

(2) Before any substantial change occurs in the condi-
tion of the item, unless the change is due to the defect in the
item.

(b) Assignment. The Contractor or its assignee may assign
itsrightsto receive payment due as aresult of performance of
thiscontract to abank, trust company, or other financing insti-
tution, including any Federal lending agency in accordance
with the Assignment of Claims Act (31 U.S.C. 3727). How-
ever, when athird party makes payment (e.g., use of the Gov-
ernmentwide commercial purchase card), the Contractor may
not assignitsrightsto receive payment under thiscontract.
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(c) Changes. Changes in the terms and conditions of this
contract may bemade only by written agreement of the parties.

(d) Disputes. This contract is subject to the Contract Dis-
putes Act of 1978, as amended (41 U.S.C. 601-613). Failure
of the parties to this contract to reach agreement on any
request for equitable adjustment, claim, appeal or action aris-
ing under or relating to this contract shall be a dispute to be
resolved in accordance with the clause at FAR 52.233-1, Dis-
putes, which is incorporated herein by reference. The Con-
tractor shall proceed diligently with performance of this
contract, pending final resol ution of any dispute arising under
the contract.

(e) Definitions. The clause at FAR 52.202-1, Definitions,
isincorporated herein by reference.

(f) Excusable delays. The Contractor shall be liable for
default unless nonperformance is caused by an occurrence
beyond the reasonable control of the Contractor and without
its fault or negligence such as, acts of God or the public
enemy, acts of the Government in either its sovereign or con-
tractual capacity, fires, floods, epidemics, quarantine restric-
tions, strikes, unusualy severe weather, and delays of
common carriers. The Contractor shall notify the Contracting
Officer inwriting as soon asit isreasonably possible after the
commencement of any excusable delay, setting forth the full
particulars in connection therewith, shall remedy such occur-
rence with all reasonable dispatch, and shall promptly give
written notice to the Contracting Officer of the cessation of
such occurrence.

(9) Invoice. (1) The Contractor shall submit an original
invoice and three copies (or electronic invoice, if authorized)
to the address designated in the contract to receive invoices.
Aninvoicemustinclude—

(i) Name and address of the Contractor;

(ii) Invoice date and number;

(iii) Contract number, contract lineitem number and,
if applicable, the order number;

(iv) Description, quantity, unit of measure, unit price
and extended price of the items delivered;

(v) Shipping number and date of shipment, including
the bill of lading number and weight of shipment if shipped
on Government bill of lading;

(vi) Terms of any discount for prompt payment
offered,;

(vii) Name and address of official to whom payment
isto be sent;

(viii) Name, title, and phone number of person to
notify in event of defective invoice; and

(ix) Taxpayer Identification Number (TIN). The
Contractor shal include its TIN on the invoice only if
required elsewhere in this contract.

(x) Electronic funds transfer (EFT) banking infor-
mation.
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(A) The Contractor shall include EFT banking
information on the invoice only if required elsewhere in this
contract.

(B) If EFT banking information is not required to
be on the invoice, in order for the invoice to be a proper
invoice, the Contractor shall have submitted correct EFT
banking information in accordance with the applicable solic-
itation provision, contract clause (e.g., 52.232-33, Payment
by Electronic Funds Transfe—Central Contractor Registra-
tion, or 52.232-34, Payment by Electronic Funds Transfer—
Other Than Central Contractor Registration), or applicable
agency procedures.

(C) EFT banking information is not required if
the Government waived the requirement to pay by EFT.

(2) Invoices will be handled in accordance with the
Prompt Payment Act (31 U.S.C. 3903) and Office of Manage-
ment and Budget (OMB) prompt payment regulations at 5
CFR part 1315.

(h) Patent indemnity. The Contractor shall indemnify the
Government and its officers, employees and agents against
liability, including costs, for actual or alleged direct or con-
tributory infringement of, or inducement to infringe, any
United States or foreign patent, trademark or copyright, aris-
ing out of the performance of this contract, provided the Con-
tractor isreasonably notified of such claims and proceedings.

(i) Payment.—(1) Items accepted. Payment shall be made
for items accepted by the Government that have been deliv-
ered to the delivery destinations set forth in this contract.

(2) Prompt payment. The Government will make pay-
ment in accordance with the Prompt Payment Act (31 U.S.C.
3903) and prompt payment regulations at 5 CFR part 1315.

(3) Electronic Funds Transfer (EFT). If the Govern-
ment makes payment by EFT, see 52.212-5(b) for the appro-
priate EFT clause.

(4) Discount. In connection with any discount offered
for early payment, time shall be computed from the date of
the invoice. For the purpose of computing the discount
earned, payment shall be considered to have been made on the
date which appears on the payment check or the specified
payment dateif an electronic funds transfer payment is made.

(5) Overpayments. If the Contractor becomes aware of
aduplicate contract financing or invoice payment or that the
Government has otherwise overpaid on a contract financing
or invoice payment, the Contractor shall immediately notify
the Contracting Officer and request instructions for disposi-
tion of the overpayment.

()) Risk of loss. Unless the contract specifically provides
otherwise, risk of loss or damage to the supplies provided
under this contract shall remain with the Contractor until, and
shall pass to the Government upon:

(1) Delivery of the suppliesto acarrier, if transportation
isf.o.b. origin; or

(2) Delivery of the supplies to the Government at the
destination specified in the contract, if transportation isf.o.b.
destination.

(k) Taxes. The contract price includes all applicable Fed-
eral, State, and local taxes and duties.

(I) Termination for the Government’s convenience. The
Government reserves the right to terminate this contract, or
any part hereof, for its sole convenience. Inthe event of such
termination, the Contractor shall immediately stop all work
hereunder and shall immediately cause any and all of its sup-
pliers and subcontractors to cease work. Subject to the terms
of this contract, the Contractor shall be paid a percentage of
the contract price reflecting the percentage of the work per-
formed prior to the notice of termination, plus reasonable
charges the Contractor can demonstrate to the satisfaction of
the Government using its standard record keeping system,
have resulted from the termination. The Contractor shall not
be required to comply with the cost accounting standards or
contract cost principlesfor this purpose. This paragraph does
not give the Government any right to audit the Contractor’s
records. The Contractor shall not be paid for any work per-
formed or costs incurred which reasonably could have been
avoided.

(m) Termination for cause. The Government may termi-
nate this contract, or any part hereof, for cause in the event of
any default by the Contractor, or if the Contractor fails to
comply with any contract termsand conditions, or failsto pro-
vide the Government, upon request, with adequate assurances
of future performance. In the event of termination for cause,
the Government shall not be liable to the Contractor for any
amount for suppliesor servicesnot accepted, and the Contrac-
tor shall beliableto the Government for any and al rightsand
remedies provided by law. If it is determined that the Gov-
ernment improperly terminated this contract for default, such
termination shall be deemed a termination for convenience.

(n) Title. Unless specified elsewhere in this contract, title
to items furnished under this contract shall pass to the Gov-
ernment upon acceptance, regardiess of when or where the
Government takes physical possession.

(o) Warranty. The Contractor warrantsand impliesthat the
items delivered hereunder are merchantable and fit for usefor
the particular purpose described in this contract.

(p) Limitation of liability. Except asotherwise provided by
an express warranty, the Contractor will not be liable to the
Government for consequential damages resulting from any
defect or deficienciesin accepted items.

(q) Other compliances. The Contractor shall comply with
all applicable Federal, State and local laws, executive orders,
rules and regulations applicable to its performance under this
contract.

(r) Compliance with laws unique to Government contracts.
The Contractor agrees to comply with 31 U.S.C. 1352 relat-
ing to limitations on the use of appropriated fundsto influence
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certain Federal contracts, 18 U.S.C. 431 relating to officials
not to benefit; 40 U.S.C. 327, et seq., Contract Work Hours
and Safety Standards Act; 41 U.S.C. 51-58, Anti-Kickback
Act of 1986; 41 U.S.C. 265 and 10 U.S.C. 2409 relating to
whistleblower protections; 49 U.S.C. 40118, Fly American;
and 41 U.S.C. 423 relating to procurement integrity.

(s) Order of precedence. Any inconsistenciesin thissolic-
itation or contract shall be resolved by giving precedence in
the following order:

(1) The schedule of supplies/services.

(2) The Assignments, Disputes, Payments, Invoice,
Other Compliances, and Compliance with Laws Unigue to
Government Contracts paragraphs of this clause.

(3) The clause at 52.212-5.

(4) Addenda to this solicitation or contract, including
any license agreements for computer software.

(5) Solicitation provisionsif thisis a solicitation.

(6) Other paragraphs of this clause.

(7) The Standard Form 1449.

(8) Other documents, exhibits, and attachments.

(9) The specification.

(t) Central Contractor Registration (CCR). (1)  Unless
exempted by an addendum to this contract, the Contractor
is responsible during performance and through final pay-
ment of any contract for the accuracy and completeness of
the data within the CCR database, and for any liability
resulting from the Government’s reliance on inaccurate or
incomplete data. To remain registered in the CCR data-
base after the initial registration, the Contractor is required
to review and update on an annual basis from the date of
initial registration or subsequent updates its information in
the CCR database to ensure it is current, accurate and com-
plete. Updating information in the CCR does not alter the
terms and conditions of this contract and is not a substitute
for a properly executed contractual document.

(2)(i) If a Contractor has legally changed its business
name, “doing business as’ name, or division name (which-
ever is shown on the contract), or has transferred the assets
used in performing the contract, but has not completed the
necessary requirements regarding novation and change-of-
name agreementsin FAR Subpart 42.12, the Contractor shall
provide the responsible Contracting Officer a minimum of
one business day’s written notification of itsintention to (A)
change the name in the CCR database; (B) comply with the
requirements of Subpart 42.12; and (C) agreeinwriting to the
timeline and procedures specified by the responsible Con-
tracting Officer. The Contractor must provide with the noti-
fication sufficient documentation to support the legally
changed name.

(i) If the Contractor failsto comply with therequire-
ments of paragraph (t)(2)(i) of this clause, or failsto perform
the agreement at paragraph (t)(2)(i)(C) of this clause, and, in
the absence of a properly executed novation or change-of-
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name agreement, the CCR information that shows the Con-
tractor to be other than the Contractor indicated in the contract
will be considered to be incorrect information within the
meaning of the “Suspension of Payment” paragraph of the
electronic funds transfer (EFT) clause of this contract.

(3) The Contractor shall not change the name or address
for EFT payments or manual payments, as appropriate, in the
CCR record to reflect an assignee for the purpose of assign-
ment of claims (see Subpart 32.8, Assignment of Claims).
Assignees shall be separately registered in the CCR database.
Information provided to the Contractor’'s CCR record that
indicates payments, including those made by EFT, to an ulti-
mate recipient other than that Contractor will be considered
to be incorrect information within the meaning of the “Sus-
pension of payment” paragraph of the EFT clause of this con-
tract.

(4) Offerorsand Contractors may obtain information on
registration and annual confirmation reguirements via the
internet at http://www.ccr.gov or by calling 1-888-227-2423
or 269-961-5757.

(End of clause)

52.212-5 Contract Terms and Conditions Required to
Implement Statutes or  Executive Orders—
Commercial Items.

Asprescribed in 12.301(b)(4), insert the following clause:

CONTRACT TERMS AND CONDITIONS REQUIRED TO
IMPLEMENT STATUTES OR EXECUTIVE ORDERS—
COMMERCIAL ITEMS (OCT 2003)

(a) The Contractor shall comply with the following Fed-
eral Acquisition Regulation (FAR) clause, which is incorpo-
rated in this contract by reference, to implement provisions of
law or Executive ordersapplicableto acquisitions of commer-
cial items: 52.233-3, Protest after Award (AuG 1996) (31
U.S.C. 3553).

(b) The Contractor shall comply with the FAR clausesin
this paragraph (b) that the Contracting Officer has indicated
as being incorporated in this contract by reference to imple-
ment provisions of law or Executive orders applicable to
acquisitions of commercial items:

[Contracting Officer check as appropriate.]

__ (1) 52.203-6, Restrictions on Subcontractor Salesto
the Government (JuL 1995), with Alternate | (OcT 1995) (41
U.S.C. 253g and 10 U.S.C. 2402).

__(2) 52.219-3, Notice of Total HUBZone Set-Aside
(JaN 1999) (15 U.S.C. 657a).

__(3) 52.219-4, Notice of Price Evaluation Preference
for HUBZone Small Business Concerns (JAN 1999) (if the
offeror electsto waive the preference, it shall soindicateinits
offer) (15 U.S.C. 657a).
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__ (#(i) 52.219-5, Very Small Business Set-Aside
(JUNE 2003) (Pub. L. 103-403, section 304, Small Business
Reauthorization and Amendments Act of 1994).

__ (i) Alternate | (MAR 1999) of 52.219-5.
__(iii) Alternate Il (JUNE 2003) of 52.219-5.

__ (5)(i) 52.219-6, Notice of Total Small Business Set-
Aside (JUNE 2003) (15 U.S.C. 644).

__ (i) Alternate | (OcT 1995) of 52.219-6.

___(6)(i) 52.219-7, Notice of Partial Small Business
Set-Aside (JUNE 2003) (15 U.S.C. 644).

__ (i) Alternate | (OcT 1995) of 52.219-7.

__(7) 52.219-8, Utilization of Small Business
Concerns (OcT 2000) (15 U.S.C. 637(d)(2) and (3)).

__ (8)(i) 52.219-9, Small Business Subcontracting
Plan (JAN 2002) (15 U.S.C. 637(d)(4).

__ (i) Alternate | (OcT 2001) of 52.219-9.
__(iii) Alternate Il (OcT 2001) of 52.219-9.

__(9) 52.219-14, Limitations on Subcontracting (DEC
1996) (15 U.S.C. 637(a)(14)).

__ (10)(i) 52.219-23, Notice of Price Evaluation
Adjustment for Small Disadvantaged Business Concerns
(JUNE 2003) (Pub. L. 103-355, section 7102, and 10 U.S.C.
2323) (if the offeror elects to waive the adjustment, it shall
so indicateinits offer).

__ (i) Alternate | (JUNE 2003) of 52.219-23.

_(11) 52.219-25, small Disadvantaged Business
Participation Program—Disadvantaged Status and Reporting
(OcT 1999) (Pub. L. 103-355, section 7102, and 10 U.S.C.
2323).

_ (12) 52.219-26, Small Disadvantaged Business
Participation Program—Incentive Subcontracting (OcT
2000) (Pub. L. 103-355, section 7102, and 10 U.S.C. 2323).

__(13) 52.222-3, Convict Labor (JuNE 2003) (E.O.
11755).

(14 52.222-19, Child Labor—Caooperation with
Authorities and Remedies (Sep 2002) (E.O. 13126).

__(15) 52.222-21, Prohibition of Segregated Facilities
(FeB 1999).

__ (16) 52.222-26, Equal Opportunity (APrR 2002)
(E.O. 11246).

__(27) 52.222-35, Equal Opportunity for Special
Disabled Veterans, Veterans of the Vietnam Era, and Other
Eligible Veterans (Dec 2001) (38 U.S.C. 4212).

__(18) 52.222-36, Affirmative Action for Workers
with Disabilities (JuN 1998) (29 U.S.C. 793).

__ (19) 52.222-37, Employment Reports on Special
Disabled Veterans, Veterans of the Vietnam Era, and Other
Eligible Veterans (Dec 2001) (38 U.S.C. 4212).

__ (20)(i) 52.223-9, Estimate of Percentage of Recov-
ered Material Content for EPA-Designated Products (AuG
2000) (42 U.S.C. 6962(c)(3)(A)(ii)).

__ (ii) Alternate |1 (Auc 2000) of 52.223-9 (42
U.S.C. 6962(i)(2)(C)).

__(21) 52.225-1, Buy American Act—Supplies (JUNE
2003) (41 U.S.C. 10a-10d).

_ (22)(i) 52.225-3, Buy American Act—North Amer-
ican Free Trade Agreement—Israeli Trade Act (JUNE 2003)
(41 U.S.C. 10a-10d, 19 U.S.C. 3301 note, 19 U.S.C. 2112
note).

__(ii) Alternate | (MAY 2002) of 52.225-3.
__(iii) Alternate Il (MAY 2002) of 52.225-3.

__(23) 52.225-5, Trade Agreements (OcT 2003) (19
U.S.C. 2501, et seq., 19 U.S.C. 3301 note).

__(24) 52.225-13, Redtrictions on Certain Foreign
Purchases (Oct 2003) (E.o.s, proclamations, and statutes
administered by the Office of Foreign Assets Control of the
Department of the Treasury).

___ (25) 52.225-15, Sanctioned European Union
Country End Products (FEB 2000) (E.O. 12849).

__ (26) 52.225-16, Sanctioned European Union
Country Services (Fes 2000) (E.O. 12849).

__(27)52.232-29, Termsfor Financing of Purchases of
Commercia Items (FEB 2002) (41 U.S.C. 255(f), 10 U.S.C.
2307(f)).

__ (28) 52.232-30, Installment Payments for
Commercia Items (OcT 1995) (41 U.S.C. 255(f), 10 U.S.C.
2307(f)).

_(29) 52.232-33, Payment by Electronic Funds
Transfer—Central Contractor Registration (OcT 2003) (31
U.S.C. 3332).

__ (30) 52.232-34, Payment by Electronic Funds
Transfer—Other than Central Contractor Registration (MAY
1999) (31 U.S.C. 3332).

__ (31) 52.232-36, Payment by Third Party (MAY
1999) (31 U.S.C. 3332).

__(32)52.239-1, Privacy or Security Safeguards (AuG
1996) (5 U.S.C. 552a).

__ (33)(i) 52.247-64, Preference for Privately Owned
U.S.-Flag Commercia Vessels (APr 2003) (46 U.S.C. Appx
1241 and 10 U.S.C. 2631)..

__(ii) Alternate | (APR 1984) of 52.247-64.

(c) The Contractor shall comply with the FAR clauses in
this paragraph (c), applicable to commercial services, that the
Contracting Officer has indicated as being incorporated in
this contract by reference to implement provisions of law or
Executive orders applicable to acquisitions of commercial
items:

[Contracting Officer check as appropriate.]

(1) 52.222-41, Service Contract Act of 1965, as
Amended (MAY 1989) (41 U.S.C. 351, et seq.).

__(2) 52.222-42, Statement of Equivalent Rates for
Federal Hires(MAY 1989) (29 U.S.C. 206 and 41 U.S.C. 351,
et seq.).

__(3)52.222-43, Fair Labor Standards Act and Service
Contract Act—Price Adjustment (Multiple Year and Option
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Contracts) (MAY 1989) (29 U.S.C. 206 and 41 U.S.C. 351, et
seq.).

__(4)52.222-44, Fair Labor Standards Act and Service
Contract Act—Price Adjustment (FEB 2002) (29 U.S.C. 206
and 41 U.S.C. 351, et seq.).

__(5) 52.222-47, SCA Minimum Wages and Fringe
Benefits Applicable to Successor Contract Pursuant to
Predecessor Contractor Collective Bargaining Agreements
(CBA) (MAY 1989) (41 U.S.C. 351, et seq.).

(d) Comptroller General Examination of Record. The
Contractor shall comply with the provisions of this paragraph
(d) if this contract was awarded using other than sealed bid,
isin excess of the simplified acquisition threshold, and does
not contain the clause at 52.215-2, Audit and Records—
Negotiation.

(1) The Comptroller General of the United States, or an
authorized representative of the Comptroller General, shall
have access to and right to examine any of the Contractor’s
directly pertinent records involving transactions related to
this contract.

(2) The Contractor shall make available at its offices at
all reasonabletimestherecords, materials, and other evidence
for examination, audit, or reproduction, until 3 years after
final payment under this contract or for any shorter period
specified in FAR Subpart 4.7, Contractor Records Retention,
of the other clauses of this contract. If this contract is com-
pletely or partially terminated, the recordsrel ating to thework
terminated shall be made availablefor 3 years after any result-
ing final termination settlement. Records relating to appeals
under the disputes clause or to litigation or the settlement of
claimsarising under or relating to this contract shall be made
available until such appeals, litigation, or claims are finally
resolved.

(3) Asused inthis clause, recordsinclude books, docu-
ments, accounting procedures and practices, and other data,
regardless of type and regardless of form. This does not
requirethe Contractor to create or maintain any record that the
Contractor does not maintain in the ordinary course of busi-
ness or pursuant to a provision of law.

(e)(1) Notwithstanding the requirements of the clausesin
paragraphs (a), (b), (c), and (d) of this clause, the Contractor
isnot required to flow down any FAR clause, other than those
in paragraphs (i) through (vi) of this paragraph in a subcon-
tract for commercial items. Unless otherwiseindicated bel ow,
the extent of the flow down shall be as required by the
clause—

(i) 52.219-8, Utilization of Small Business Concerns
(OcT 2000) (15 U.S.C. 637(d)(2) and (3)), in all subcontracts
that offer further subcontracting opportunities. If the subcon-
tract (except subcontracts to small business concerns)
exceeds $500,000 ($1,000,000 for construction of any public
facility), the subcontractor must include 52.219-8 in lower
tier subcontracts that offer subcontracting opportunities.
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(i) 52.222-26, Equal Opportunity (APR 2002) (E.O.
11246).

(iii) 52.222-35, Equal Opportunity for Special Dis-
abled Veterans, Veterans of the Vietnam Era, and Other Eligi-
ble Veterans (DEC 2001) (38 U.S.C. 4212).

(iv) 52.222-36, Affirmative Action for Workerswith
Disabilities (JUNE 1998) (29 U.S.C. 793).

(v) 52.222-41, Service Contract Act of 1965, as
Amended (MAY 1989), flow down required for all subcon-
tracts subject to the Service Contract Act of 1965 (41 U.S.C.
351, et seq.).

(vi) 52.247-64, Preference for Privately Owned
U.S.-Flag Commercia Vessels (APR 2003) (46 U.S.C. Appx
1241 and 10 U.S.C. 2631). Flow down required in accordance
with paragraph (d) of FAR clause 52.247-64.

(2) While not required, the contractor may includeinits
subcontractsfor commercial itemsaminimal number of addi-
tional clauses necessary to satisfy its contractual obligations.

(End of clause)

Alternate | (Feb 2000). As prescribed in 12.301(b)(4),
delete paragraph (d) from the basic clause, redesignate para-
graph (e) as paragraph (d), and revise the reference to “para-
graphs (a), (b), (c), or (d) of this clause” in the redesignated
paragraph (d) to read “paragraphs (a), (b), and (c) of this
clause’.

52.213-1 Fast Payment Procedure.
As prescribed in 13.404, insert the following clause:

FAST PAYMENT PROCEDURE (FEB 1998)

(a) General. The Government will pay invoices based on
the Contractor's delivery to a post office or common carrier
(or, if shipped by other means, to the point of first receipt by
the Government).

(b) Responsihility for supplies. (1) Title to the supplies
passes to the Government upon delivery to—

(i) A post office or common carrier for shipment to
the specific destination; or

(if) The point of first receipt by the Government, if
shipment is by means other than Postal Service or common
carrier.

(2) Notwithstanding any other provision of the contract,
order, or blanket purchase agreement, the Contractor shall—
(i) Assume al responsibility and risk of lossfor sup-
plies not received at destination, damaged in transit, or not
conforming to purchase requirements; and
(ii) Replace, repair, or correct those supplies
promptly at the Contractor's expense, if instructed to do so by
the Contracting Officer within 180 days from the date title to
the supplies vests in the Government.
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(c) Preparation of invoice. (1) Upon delivery to a post
office or common carrier (or, if shipped by other means, the
point of first receipt by the Government), the Contractor
shall—

(i) Prepare an invoice as provided in this contract,
order, or blanket purchase agreement; and

(i) Display prominently on the invoice “FAST
PAY.”

(2) If the purchase price excludes the cost of transpor-
tation, the Contractor shall enter the prepaid shipping cost on
the invoice as a separate item. The Contractor shall not
include the cost of parcel post insurance. If transportation
charges are stated separately on the invoice, the Contractor
shall retain related paid freight bills or other transportation
billings paid separately for a period of 3 years and shall fur-
nish the bills to the Government upon request.

(3) If this contract, order, or blanket purchase agree-
ment requires the preparation of areceiving report, the Con-
tractor shall prepare the receiving report on the prescribed
form or, alternatively, shall include the following information
on theinvoice, in addition to that required in paragraph (c)(1)
of this clause:

(i) A statement in prominent letters “NO RECEIV-
ING REPORT PREPARED.”
(i) Shipment number.
(iii) Mode of shipment.
(iv) At lineitem level—
(A) National stock number and/or manufacturer's
part number;
(B) Unit of measure;
(C) Ship-To Point;
(D) Mark-For Point, if in the contract; and
(E) FEDSTRIP/MILSTRIP document number, if
in the contract.

(4) If this contract, order, or blanket purchase agree-
ment does not require preparation of a receiving report on a
prescribed form, the Contractor shall include on the invoice
thefollowing information at the lineitem level, in addition to
that required in paragraph (c)(1) of this clause:

(i) Ship-To Poaint.

(i1) Mark-For Paint.

(iii) FEDSTRIP/MILSTRIP document number, if in
the contract.

(5) Where a receiving report is not required, the Con-
tractor shall include a copy of the invoice in each shipment.

(d) Certification of invoice. The Contractor certifies by
submitting an invoice to the Government that the supplies
being billed to the Government have been shipped or deliv-
ered in accordance with shipping instructions issued by the
ordering officer, in the quantities shown on the invoice, and
that the supplies are in the quantity and of the quality desig-
nated by the contract, order, or blanket purchase agreement.

(e) Fast pay container identification. The Contractor shall
mark all outer shipping containers“FAST PAY.”

(End of clause)

52.213-2 Invoices.
Asprescribed in 13.302-5(b), insert the following clause:

INVOICES (APR 1984)

The Contractor’s invoices must be submitted before pay-
ment can be made. The Contractor will be paid on the basis
of the invoice, which must state—

(a) The starting and ending dates of the subscription deliv-
ery; and

(b) Either that orders have been placed in effect for the
addressees required, or that the orderswill be placed in effect
upon receipt of payment.

(End of clause)

52.213-3 Noticeto Supplier.
As prescribed in 13.302-5(c), insert the following clause:

NOTICE TO SUPPLIER (APR 1984)

Thisis afirm order ONLY if your price does not exceed
the maximum line item or total price in the Schedule. Submit
invoices to the Contracting Officer. If you cannot perform in
exact accordance with this order, WITHHOLD PERFORMANCE,
and notify the Contracting Officer immediately, giving your
guotation.

(End of clause)

52.213-4 Termsand Conditions—Simplified Acquisitions
(Other Than Commercial Items).
As prescribed in 13.302-5(d), insert the following clause:

TERMS AND CONDITIONS—SIMPLIFIED ACQUISITIONS
(OTHER THAN COMMERCIAL ITEMS) (OCT 2003)

(a) The Contractor shall comply with the following Fed-
eral Acquisition Regulation (FAR) clauses that are incorpo-
rated by reference:

(1) The clauses listed below implement provisions of
law or Executive order:

(i) 52.222-3, Convict Labor (JUNE 2003) (E.O.
11755).

(i) 52.222-21, Prohibition of Segregated Facilities
(Fes 1999) (E.O. 11246).

(i) 52.222-26, Equal Opportunity (APR 2002) (E.O.
11246).

(iv) 52.225-13, Restrictions on Certain Foreign Pur-
chases (OcT 2003) (E.0.s, proclamations, and statutes admin-
istered by the Office of Foreign Assets Control of the
Department of the Treasury).

(v) 52.233-3, Protest After Award (AuG 1996)
(31 U.S.C. 3553).

52.2-37
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(2) Listed below are additional clauses that apply:

(i) 52.232-1, Payments (APR 1984).

(i) 52.232-8, Discounts for Prompt Payment (FEB
2002).

(iii) 52.232-11, Extras (APR 1984).

(iv) 52.232-25, Prompt Payment (OcT 2003).

(v) 52.233-1, Disputes (JuLy 2002).

(vi) 52.244-6, Subcontracts for Commercia ltems
(APR 2003).

(vii) 52.253-1,
(JaN 1991).

(b) The Contractor shall comply with the following FAR
clauses, incorporated by reference, unless the circumstances
do not apply:

(1) The clauses listed below implement provisions of
law or Executive order:

(i) 52.222-19, Child Labor—Cooperation with
Authorities and Remedies (Sept 2002) (E.O. 13126).
(Applies to contracts for supplies exceeding the micro-pur-
chase threshold.)

(i) 52.222-20, Walsh-Healey Public Contracts Act
(DEC 1996) (41 U.S.C. 35-45) (Applies to supply contracts
over $10,000 in the United States, Puerto Rico, or the U.S.
Virgin Islands).

(iii) 52.222-35, Equal Opportunity for Specia Dis-
abled Veterans, Veterans of the Vietnam Era, and Other Eligi-
ble Veterans (Dec 2001) (38 U.S.C. 4212) (Applies to
contracts of $25,000 or more).

(iv) 52.222-36, Affirmative Action for Workerswith
Disabilities (JUNE 1998) (29 U.S.C. 793). (Applies to con-
tracts over $10,000, unless the work is to be performed out-
side the United States by employees recruited outside the
United States.) (For purposes of this clause, United Sates
includes the 50 States, the District of Columbia, Puerto Rico,
the Northern Mariana Islands, American Samoa, Guam, the
U.S. Virgin Islands, and Wake Island.)

(v) 52.222-37, Employment Reports on Special Dis-
abled Veterans, Veterans of the Vietnam Era, and Other Eligi-
ble Veterans (DEc 2001) (38 U.S.C. 4212) (Applies to
contracts of $25,000 or more).

(vi) 52.222-41, Service Contract Act of 1965, As
Amended (MAY 1989) (41 U.S.C. 351, et seq.) (Appliesto
service contracts over $2,500 that are subject to the Service
Contract Act and will be performed in the United States, Dis-
trict of Columbia, Puerto Rico, the Northern Marianaldands,
American Samoa, Guam, the U.S. Virgin Islands, Johnston
Island, Wake Island, or the outer continental shelf lands).

(vii) 52.223-5, Pollution Prevention and Right-to-
Know Information (AuG 2003) (E.O. 13148) (Appliesto ser-
vices performed on Federal facilities).

(viii) 52.225-1, Buy American Act—Supplies (JUNE
2003) (41 U.S.C. 10a-10d) (Appliesto contracts for supplies,
and to contracts for services involving the furnishing of sup-

Computer Generated Forms
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plies, for use in the United States or its outlying areas, if the
value of the supply contract or supply portion of aservice con-
tract exceeds the micro-purchase threshold and the acquisi-
tion—
(A) Is set aside for small business concerns; or
(B) Cannot be set aside for small business con-
cerns (see 19.502-2), and does not exceed $25,000).

(ix) 52.232-33, Payment by Electronic Funds Trans-
fer—Central Contractor Registration (OcTt 2003). (Applies
when the payment will be made by electronic funds transfer
(EFT) and the payment office uses the Central Contractor
Registration (CCR) database as its source of EFT informa
tion.)

(x) 52.232-34, Payment by Electronic Funds Trans-
fer—Other than Central Contractor Registration (May 1999).
(Applieswhen the payment will be made by EFT and the pay-
ment office does not use the CCR database as its source of
EFT information.)

(xi) 52.247-64, Preference for Privately Owned
U.S.-Flag Commercia Vessels (APr 2003) (46 U.S.C. Appx
1241). (Applies to supplies transported by ocean vessels
(except for the types of subcontracts listed at 47.504(d).)

(2) Listed below are additional clauses that may
apply:

(i) 52.209-6, Protecting the Government's Interest
When Subcontracting with Contractors Debarred, Sus-
pended, or Proposed for Debarment (JuLy 1995) (Appliesto
contracts over $25,000).

(ii) 52.211-17, Deélivery of Excess Quantities
(SePT 1989) (Appliesto fixed-price supplies).

(iii) 52.247-29, F.o.b. Origin (JUNE 1988) (Applies
to suppliesif delivery isf.o.b. origin).

(iv) 52.247-34, Fo.b. Destination (Nov 1991)
(Appliesto suppliesif delivery isf.o.b. destination).

(c) FAR 52.252-2, Clauses Incorporated by Reference
(FEB 1998). This contract incorporates one or more clauses
by reference, with the same force and effect as if they were
givenin full text. Upon request, the Contracting Officer will
make their full text available. Also, the full text of a clause
may be accessed electronically at this/these address(es):

[Insert one or more Internet addresses)

(d) Inspection/Acceptance. The Contractor shall tender for
acceptance only those items that conform to the requirements
of thiscontract. The Government reservestheright to inspect
or test any supplies or services that have been tendered for
acceptance. The Government may require repair or replace-
ment of nonconforming supplies or reperformance of noncon-
forming services at no increase in contract price. The
Government must exercise its postacceptance rights—
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(1) Within areasonable period of time after the defect
was discovered or should have been discovered; and

(2) Before any substantial change occurs in the condi-
tion of the item, unless the change is due to the defect in the
item.

(e) Excusable delays. The Contractor shall be liable for
default unless nonperformance is caused by an occurrence
beyond the reasonable control of the Contractor and without
its fault or negligence, such as acts of God or the public
enemy, acts of the Government in either its sovereign or con-
tractual capacity, fires, floods, epidemics, quarantine restric-
tions, strikes, unusually severe weather, and delays of
common carriers. The Contractor shall notify the Contracting
Officer inwriting as soon asit isreasonably possible after the
commencement of any excusable delay, setting forth the full
particulars in connection therewith, shall remedy such occur-
rence with all reasonable dispatch, and shall promptly give
written notice to the Contracting Officer of the cessation of
such occurrence.

(f) Termination for the Government's convenience. The
Government reserves the right to terminate this contract, or
any part hereof, for its sole convenience. Inthe event of such
termination, the Contractor shall immediately stop all work
hereunder and shall immediately cause any and all of its sup-
pliers and subcontractorsto cease work. Subject to the terms
of this contract, the Contractor shall be paid a percentage of
the contract price reflecting the percentage of the work per-

formed prior to the notice of termination, plus reasonable
chargesthat the Contractor can demonstrate to the satisfaction
of the Government, using its standard record keeping system,
have resulted from the termination. The Contractor shall not
be required to comply with the cost accounting standards or
contract cost principlesfor this purpose. This paragraph does
not give the Government any right to audit the Contractor's
records. The Contractor shall not be paid for any work per-
formed or costs incurred that reasonably could have been
avoided.

(g) Termination for cause. The Government may termi-
nate this contract, or any part hereof, for cause in the event of
any default by the Contractor, or if the Contractor fails to
comply with any contract termsand conditions, or failsto pro-
vide the Government, upon request, with adequate assurances
of future performance. In the event of termination for cause,
the Government shall not be liable to the Contractor for any
amount for suppliesor services not accepted, and the Contrac-
tor shall beliableto the Government for any and al rightsand
remedies provided by law. If it is determined that the Gov-
ernment improperly terminated this contract for default, such
termination shall be deemed a termination for convenience.

(h) Warranty. The Contractor warrantsand impliesthat the
items delivered hereunder are merchantable and fit for usefor
the particular purpose described in this contract.

(End of clause)

(FAC 2001-16)  52.2-38.1
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ican Act—North American Free Trade Agreement—Israeli
Trade Act”:

NAFTA Country or Israeli End Products:
LINE ITEM No. COUNTRY OF ORIGIN

[List as necessary]

(c) Theofferor shall list those suppliesthat areforeign end
products (other than those listed in paragraph (b) of this pro-
vision) as defined in the clause of this solicitation entitled
“Buy American Act—North American Free Trade Agree-
ment—Israeli Trade Act.” The offeror shall list as other for-
eign end products those end products manufactured in the
United States that do not qualify as domestic end products.

Other Foreign End Products:

LINE ITEM No. COUNTRY OF ORIGIN

[List as necessary]

(d) The Government will evaluate offers in accordance
with the policies and procedures of Part 25 of the Federal
Acquisition Regulation.

(End of provision)

Alternate | (May 2002). As prescribed in 25.1101
(b)(2)(ii), substitute the foll owing paragraph (b) for paragraph
(b) of the basic provision:

(b) The offeror certifies that the following supplies are
Canadian end products as defined in the clause of this solicita-
tion entitled “Buy American Act—North American Free Trade
Agreement—Israeli Trade Act”:

Canadian End Products:;
Line Item No.

[List as necessary]

Alternate Il (May 2002). As prescribed in
25.1101(b)(2)(iii), substitute the following paragraph (b) for
paragraph (b) of thebasic provision:

(b) The offeror certifies that the following supplies are
Canadian end products or Israeli end products as defined in the
clause of this solicitation entitled “Buy American Act—North
American Free Trade Agreement—Israeli Trade Act”:

CANADIAN OR ISRAELI END PRODUCTS:
LINE ITEM No. COUNTRY OF ORIGIN

[List as necessary]

52.225-5 Trade Agreements.
As prescribed in 25.1101(c)(1), insert the following
clause:

TRADE AGREEMENTS (OcT 2003)

(a) Definitions. Asused in this clause—

“Caribbean Basin country” means any of the following
countries; Antiguaand Barbuda, Aruba, Bahamas, Barbados,
Belize, British Virgin Idlands, Costa Rica, Dominica, Domin-
ican Republic, El Salvador, Grenada, Guatemala, Guyana,
Haiti, Honduras, Jamaica, Montserrat, Netherlands Antilles,
Nicaragua, S. Kittsand Nevis, &. Lucia, St. Vincent and the
Grenadines, Trinidad and Tobago.

“Caribbean Basin country end product” —

(1) Means an article that—
(i)(A) Iswholly the growth, product, or manufacture
of a Caribbean Basin country; or
(B) Inthe case of an article that consistsin whole
or in part of material sfrom another country, has been substan-
tialy transformed in a Caribbean Basin country into a new
and different article of commerce with a name, character, or
use distinct from that of the article or articles from which it
was transformed; and
(ii) Isnot excluded from duty-free treatment for Car-
ibbean countries under 19 U.S.C. 2703(b).
(A) For thisreason, the following articles are not
Caribbean Basin country end products:
(1) Tuna, prepared or preserved in any manner
in airtight containers,
(2) Petroleum, or any product derived from
petroleum;
(3) Watches and watch parts (including cases,
bracelets, and straps) of whatever type including, but not lim-
ited to, mechanical, quartz digital, or quartz analog, if such
watches or watch parts contain any material that isthe product
of any country to which the Harmonized Tariff Schedule of
the United States (HTSUS) column 2 rates of duty apply (i.e.,
Afghanistan, Cuba, Laos, North Korea, and Vietnam); and
(4) Certain of the following: textiles and
apparel articles; footwear, handbags, luggage, flat goods,
work gloves, and leather wearing apparel; or handloomed,
handmade, and folklore articles;
(B) Accessto the HTSUS to determine duty-free
status of articles of thesetypesisavailable at http://www.cus-

52.2-133
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toms.ustreas.gov/impoexpo/impoexpo.htm. In particular, see
the following:

(1) General Note 3(c), Products Eligible for
Specia Tariff treatment.

(2) General Note 17, Products of Countries
Designated as Beneficiary Countries under the United States-
Caribbean Basin Trade Partnership Act of 2000.

(3) Section XXII, Chapter 98, Subchapter I,
Articles Exported and Returned, Advanced or Improved
Abroad, U.S. Note 7(b).

(4) Section XXII, Chapter 98, Subchapter XX,
Goods Eligible for Special Tariff Benefits under the United
States-Caribbean Basin Trade Partnership Act; and

(2) Refersto aproduct offered for purchase under asup-
ply contract, but for purposes of calculating the value of the
acquisition, includes services (except transportation services)
incidental to the article, provided that the value of those inci-
dental services does not exceed that of the article itself.

“Designated country” means any of the following coun-

tries:

Aruba Kiribati
Austria Korea, Republic of
Bangladesh Lesotho
Belgium Liechtenstein
Benin L uxembourg
Bhutan Malawi
Botswana Maldives
Burkina Faso Mali
Burundi M ozambique
Canada Nepal
Cape Verde Netherlands
Central African Republic Niger
Chad Norway
Comoros Portugal
Denmark Rwanda
Djibouti Sao Tome and Principe
Equatorial Guinea Sierraleone
Finland Singapore
France Somalia
Gambia Spain
Germany Sweden
Greece Switzerland
Guinea TanzaniaU.R.
Guinea-Bissau Togo
Haiti Tuvalu
Hong Kong Uganda
Iceland United Kingdom
Ireland Vanuatu
Israel Western Samoa
Italy Yemen
Japan

52.2-134 (FAC 2001-16)

“Designated country end product” means an article that—
(1) Iswholly the growth, product, or manufacture of a
designated country; or
(2) In the case of an article that consists in whole or in
part of materials from another country, has been substantially
transformed in a designated country into a new and different
article of commerce with a name, character, or use distinct
from that of the article or articles from which it was trans-
formed. The term refers to a product offered for purchase
under a supply contract, but for purposes of calculating the
value of the end product includes services (except transporta-
tion services) incidental to the article, provided that the value
of those incidental services does not exceed that of the article
itself.

“End product” means those articles, materials, and
supplies to be acquired under the contract for public use.

“North American Free Trade Agreement country” means
Canada or Mexico.

“North American Free Trade Agreement country end
product” means an article that—

(1) Iswholly the growth, product, or manufacture of a
North American Free Trade Agreement (NAFTA) country; or

(2) In the case of an article that consists in whole or in
part of materials from another country, has been substantially
transformed inaNAFTA country into anew and different arti-
cle of commerce with a name, character, or use distinct from
that of the article or articles from which it was transformed.
Theterm refersto a product offered for purchase under a sup-
ply contract, but for purposes of calculating the value of the
end product includes services (except transportation services)
incidental to the article, provided that the value of those inci-
dental services does not exceed that of the article itself.

“United States” meansthe 50 States, the District of Colum-
bia, and outlying areas.

“U.S.-made end product” means an article that is mined,
produced, or manufactured in the United States or that is sub-
stantially transformed in the United States into a new and dif-
ferent article of commerce with a name, character, or use
distinct from that of the article or articles from which it was
transformed.

(b) Implementation. This clause implements the Trade
Agreements Act (19 U.S.C. 2501, et seq.) and the North
American Free Trade Agreement Implementation Act of 1993
(NAFTA) (19 U.S.C. 3301 note), by restricting the acquisi-
tion of end productsthat are not U.S.-made, designated coun-
try, Caribbean Basin country, or NAFTA country end
products.

(c) Delivery of end products. The Contracting Officer has
determined that the Trade Agreements Act and NAFTA apply
to this acquisition. Unless otherwise specified, these trade
agreementsapply to al itemsin the Schedule. The Contractor
shall deliver under this contract only U.S.-made, designated
country, Caribbean Basin country, or NAFTA country end
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graph (a) of the basic clause and substitute thefollowing para-

graphs (b)(1) and (b)(2) for paragraphs (b)(1) and (b)(2) of the

basic clause:

(b) Construction materials. (1) Thisclauseimplements

the Buy American Act (41 U.S.C. 10a - 10d) by providing a
preference for domestic construction material. In addition, the
Contracting Officer has determined that the Trade Agreements
Act applies to this acquisition. Therefore, the Buy American
Act restrictions are waived for designated country construction
materials.

(2) The Contractor shall use only domestic or desig-
nated country construction material in performing this contract,
except as provided in paragraphs (b)(3) and (b)(4) of this
clause.

52.225-12 Notice of Buy American Act Requirement—
Construction Materialsunder Trade Agreements.
Asprescribed in 25.1102(d)(1), insert the following provi-

sion:

NOTICE OF Buy AMERICAN ACT REQUIREMENT—
CONSTRUCTION MATERIALSUNDER TRADE AGREEMENTS
(MAY 2002)

(a) Definitions. “Construction material,” “designated
country construction material,” “domestic construction mate-
rial,” “foreign construction material,” and “NAFTA country
congtruction material,” as used in this provision, are defined
inthe clause of thissolicitation entitled “ Buy American Act—
Congtruction Materials under Trade Agreements’ (Federal
Acquisition Regulation (FAR) clause 52.225-11).

(b) Requests for determination of inapplicability. An off-
eror requesting a determination regarding the inapplicability
of the Buy American Act should submit the request to the
Contracting Officer in time to alow a determination before
submission of offers. The offeror shall include the informa-
tion and applicable supporting datarequired by paragraphs(c)
and (d) of FAR clause 52.225-11 in the request. If an offeror
has not requested a determination regarding the inapplicabil-
ity of the Buy American Act before submitting its offer, or has
not received aresponseto aprevious request, the offeror shall
include the information and supporting data in the offer.

(c) Evaluation of offers. (1) The Government will evalu-
ate an offer requesting exception to the requirements of the
Buy American Act, based on claimed unreasonable cost of
domestic construction materials, by adding to the offered
price the appropriate percentage of the cost of such foreign
construction material, as specified in paragraph (b)(4)(i) of
FAR clause 52.225-11.

(2) If evaluation results in atie between an offeror that
requested the substitution of foreign construction material
based on unreasonabl e cost and an offeror that did not request
an exception, the Contracting Officer will award to the offeror
that did not request an exception based on unreasonable cost.

(d) Alternate offers. (1) When an offer includes foreign
construction material, other than designated country or
NAFTA country construction material, that isnot listed by the
Government in this solicitation in paragraph (b)(3) of FAR
clause 52.225-11, the offeror also may submit an alternate
offer based on use of equivalent domestic, designated country,
or NAFTA country construction material.

(2) If an dternate offer is submitted, the offeror shall
submit a separate Standard Form 1442 for the aternate offer,
and a separate price comparison table prepared in accordance
with paragraphs (c) and (d) of FAR clause 52.225-11 for the
offer that isbased on the use of any foreign construction mate-
rial for which the Government has not yet determined an
exception applies.

(3) If the Government determines that a particular
exception requested in accordance with paragraph (c) of FAR
clause 52.225-11 does not apply, the Government will evalu-
ate only those offers based on use of the equivalent domestic,
designated country, or NAFTA country construction material,
and the offeror shall be required to furnish such domestic, des-
ignated country, or NAFTA country construction material.
An offer based on use of the foreign construction material for
which an exception was requested—

(i) Will be rejected as nonresponsive if this acquisi-
tion is conducted by sealed bidding; or
(if) May be accepted if revised during negotiations.

(End of provision)

Alternate | (May 2002). As prescribed in 25.1102(d)(2),
substitute the following paragraph (b) for paragraph (b) of the
basic provision:

(b) Requestsfor determination of inapplicability. An off-
eror requesting a determination regarding the inapplicability of
the Buy American Act shall submit the request with its offer,
including the information and applicable supporting data
required by paragraphs (c) and (d) of FAR clause 52.225-11.

Alternate Il (May 2002). As prescribed in 25.1102(d)(3),
substitute the following paragraphs (a) and (d) for paragraphs
(a) and (d) of the basic provision:

(@) Definitions. “Construction material,” “designated
country construction material,” “domestic construction mate-
rial,” and “foreign construction materia,” as used in this pro-
vision, are defined in the clause of this solicitation entitled
“Buy American Act—Construction Materials under Trade
Agreements’ (Federal Acquisition Regulation (FAR) clause
52.225-11).

(d) Alternate offers. (1) When an offer includes foreign
construction materia, other than designated country construc-
tion material, that is not listed by the Government in this solic-
itation in paragraph (b)(3) of FAR clause 52.225-11, the offeror
also may submit an alternate offer based on use of equivalent
domestic or designated country construction materia.

(2) If an aternate offer is submitted, the offeror shall
submit a separate Standard Form 1442 for the aternate offer,

(FAC 2001-16)  52.2-141
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and a separate price comparison table prepared in accordance
with paragraphs (c) and (d) of FAR clause 52.225-11 for the
offer that is based on the use of any foreign construction mate-
ria for which the Government hasnot yet determined an excep-
tion applies.

(3) If the Government determines that a particular
exception requested in accordance with paragraph (c) of FAR
clause 52.225-11 does not apply, the Government will evaluate
only those offers based on use of the equivalent domestic or
designated country construction material, and the offeror shall
be required to furnish such domestic or designated country con-
struction material. An offer based on use of the foreign con-
struction material for which an exception was requested—

(i) Will berejected as nonresponsive if this acquisi-
tion is conducted by sealed bidding; or

(ii) May be accepted if revised during negotiations.

52.225-13 Restrictionson Certain Foreign Purchases.
As prescribed in 25.1103(a), insert the following clause:

RESTRICTIONS ON CERTAIN FOREIGN PURCHASES
(OcT 2003)

(a) Except as authorized by the Office of Foreign Assets
Control (OFAC) in the Department of the Treasury, the Con-
tractor shall not acquire, for use in the performance of this
contract, any supplies or services if any proclamation, Exec-
utive order, or statute administered by OFAC, or if OFAC's
implementing regulations at 31 CFR chapter V, would pro-
hibit such atransaction by a person subject to the jurisdiction
of the United States.

(b) Except as authorized by OFAC, most transactions
involving Cuba, Iran, Libya, and Sudan are prohibited, as are
most imports from North Korea, into the United States or its
outlying areas. Listsof entitiesand individuals subject to eco-
nomic sanctions are included in OFAC's List of Specialy
Designated Nationals and Blocked Persons at http://
www.epls.gov/Terlistl.html. More information about these
restrictions, aswell asupdates, isavailableinthe OFAC'sreg-
ulations at 31 CFR chapter V and/or on OFAC's website at
http: /mww.treas.gov/ofac.

(c) The Contractor shall insert this clause, including this
paragraph (c), in all subcontracts.

(End of clause)
52.225-14 Inconsistency between English Version and

Trandation of Contract.

As prescribed at 25.1103(b), insert the following clause:

52.2-142

INCONSISTENCY BETWEEN ENGLISH VERSION AND
TRANSLATION OF CONTRACT (FEB 2000)

In the event of inconsistency between any terms of this
contract and any translation into another language, the
English language meaning shall control.

(End of clause)

52.225-15 Sanctioned European Union Country End
Products.

Asprescribed in 25.1103(c), insert the following clause:

SANCTIONED EUROPEAN UNION COUNTRY END
ProDUCTS (FEB 2000)

(a) Definitions. Asused in this clause—

“ Sanctioned European Union country end product” means
an article that—

(1) Iswholly the growth, product, or manufacture of a
sanctioned European Union (EU) member state; or

(2) In the case of an article that consists in whole or in
part of materials from another country, has been substantially
transformed in a sanctioned EU member state into a new and
different article of commerce with a name, character, or use
distinct from that of the article or articles from which it was
transformed. The term refers to a product offered for pur-
chase under a supply contract, but for purposes of cal culating
the value of the end product includes services (except trans-
portation services) incidental to the article, provided that the
value of those incidental services does not exceed that of the
articleitself.

“Sanctioned European Union member state” means Aus-
tria, Belgium, Denmark, Finland, France, Ireland, Italy, Lux-
embourg, the Netherlands, Sweden, or the United Kingdom.

(b) The Contractor shall not deliver any sanctioned Euro-
pean Union country end products under this contract.

(End of clause)

52.225-16 Sanctioned European Union Country Services.
As prescribed in 25.1103(c), insert the following clause:

SANCTIONED EUROPEAN UNION COUNTRY SERVICES
(FeB 2000)

(a) Definition. *“Sanctioned European Union member
state,” as used in this clause, means Austria, Belgium, Den-
mark, Finland, France, Ireland, Italy, L uxembourg, the Neth-
erlands, Sweden, or the United Kingdom.

(b) The Contractor shall not perform services under this
contract in a sanctioned European Union member state. This
prohibition does not apply to subcontracts.

(End of clause)
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52.225-17 Evaluation of Foreign Currency Offers.
As prescribed in 25.1103(d), insert the following provi-
sion:

EVALUATION OF FOREIGN CURRENCY OFFERS (FEB 2000)

If the Government receives offers in more than one cur-
rency, the Government will evaluate offers by converting the
foreign currency to United States currency using [Contract-
ing Officer to insert source of rate] in effect asfollows:

(a) For acquisitions conducted using seal ed bidding proce-
dures, on the date of bid opening.

(b) For acquisitions conducted using negotiation proce-
dures—

(1) On the date specified for receipt of offers, if award
isbased on initia offers; otherwise

(2) On the date specified for receipt of proposal revi-
sions.

(End of provision)

52.226-1 Utilization of Indian Organizations and Indian-
Owned Economic Enterprises.
Asprescribed in 26.104, insert the following clause:

UTILIZATION OF INDIAN ORGANIZATIONS AND INDIAN-
OWNED ECONOMIC ENTERPRISES (JUNE 2000)

(a) Definitions. Asused in this clause:

“Indian” means any person who isamember of any Indian
tribe, band, group, pueblo, or community that is recognized
by the Federal Government as dligible for services from the
Bureau of Indian Affairs (BIA) in accordance with 25 U.S.C.
1452(c) and any “Native” as defined in the Alaska Native
Claims Settlement Act (43 U.S.C. 1601).

“Indian organization” means the governing body of any
Indian tribe or entity established or recognized by the govern-
ing body of an Indian tribe for the purposes of 25 U.S.C.,
chapter 17.

“Indian-owned economic enterprise” means any Indian-
owned (as determined by the Secretary of the Interior) com-
mercial, industrial, or business activity established or orga-
nized for the purpose of profit, provided that Indian
ownership constitutes not less than 51 percent of the enter-
prise.

“Indian tribe” meansany Indian tribe, band, group, pueblo,
or community, including native villages and native groups
(including corporations organized by Kenai, Juneau, Sitka,
and Kodiak) as defined in the Alaska Native Claims Settle-
ment Act, that is recognized by the Federal Government as
eligible for services from BIA in accordance with 25 U.S.C.
1452(c).

“Interested party” means a prime contractor or an actual or
prospective offeror whose direct economic interest would be
affected by the award of a subcontract or by the failure to
award a subcontract.

(b) The Contractor shall use its best efforts to give Indian
organizations and Indian-owned economic enterprises
(25 U.S.C. 1544) the maximum practicable opportunity to
participate in the subcontracts it awards to the fullest extent
consistent with efficient performance of its contract.

(1) The Contracting Officer and the Contractor, acting
in good faith, may rely on the representation of an Indian
organization or Indian-owned economic enterprise as to its
digibility, unless an interested party challenges its status or
the Contracting Officer has independent reason to question
that status. In the event of a challenge to the representation
of a subcontractor, the Contracting Officer will refer the mat-
ter to the—

U.S. Department of the Interior

Bureau of Indian Affairs (BIA)

Attn: Chief, Division of Contracting and Grants
Administration

1849 C Street, NW,

MS-2626-MIB

Washington, DC 20240-4000.

The BIA will determine the eligibility and notify the Con-
tracting Officer. No incentive payment will be made within
50 working days of subcontract award or while achallengeis
pending. If a subcontractor is determined to be an ineligible
participant, no incentive payment will be made under the
Indian Incentive Program.

(2) The Contractor may request an adjustment under the
Indian Incentive Program to the following:

(i) The estimated cost of a cost-type contract.

(i) Thetarget cost of acost-plus-incentive-fee prime
contract.

(iii) The target cost and ceiling price of afixed-price
incentive prime contract.

(iv) The price of afirm-fixed-price prime contract.

(3) The amount of the adjustment to the prime contract

is 5 percent of the estimated cost, target cost, or firm-fixed-
price included in the subcontract initially awarded to the
Indian organization or Indian-owned economic enterprise.

(4) The Contractor has the burden of proving the
amount claimed and must assert its request for an adjustment
prior to completion of contract performance.

(c) The Contracting Officer, subject to the terms and con-
ditions of the contract and the availability of funds, will
authorize an incentive payment of 5 percent of the amount
paid to the subcontractor. The Contracting Officer will seek
funding in accordance with agency procedures.

(End of clause)

52.226-2 Historically Black College or University and
Minority I nstitution Representation.

As prescribed in 26.304, insert the following provision:

(FAC 2001-16)  52.2-143
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HISTORICALLY BLACK COLLEGE OR UNIVERSITY AND
MINORITY INSTITUTION REPRESENTATION (MAY 2001)

(a) Definitions. As used in this provision—

“Historically black college or university” means an insti-
tution determined by the Secretary of Education to meet the
requirements of 34 CFR 608.2. For the Department of
Defense, the National Aeronauticsand Space Administration,
and the Coast Guard, the term also includes any nonprofit
research institution that was an integral part of such acollege
or university before November 14, 1986.

52.2-144  (FAC 2001-16)

“Minority institution” means an institution of higher edu-
cation meeting the requirements of Section 1046(3) of the
Higher Education Act of 1965 (20 U.S.C. 1067k, including a
Hispanic-serving institution of higher education, asdefined in
Section 316(b)(1) of the Act (20 U.S.C. 1101a)).

(b) Representation. The offeror representsthat it—

O isO isnot ahistorically black college or university;
O is [0 isnot a minority institution.

(End of provision)
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(i) When and to the extent that the amount allotted by the
Government to the contract is increased, any costs the Con-
tractor incurs before the increase that are in excess of—

(1) The amount previously allotted by the Government
or;

(2) If thisis a cost-sharing contract, the amount previ-
oudly allotted by the Government to the contract plusthe Con-
tractor’s corresponding share, shall be allowable to the same
extent asif incurred afterward, unless the Contracting Officer
issues a termination or other notice and directs that the
increase is solely to cover termination or other specified
expenses.

(j) Change orders shall not be considered an authorization
to exceed the amount allotted by the Government specifiedin
the Schedule, unless they contain a statement increasing the
amount allotted.

(k) Nothing in this clause shall affect the right of the Gov-
ernment to terminate this contract. If this contract is termi-
nated, the Government and the Contractor shall negotiate an
equitable distribution of all property produced or purchased
under the contract, based upon the share of costsincurred by
each.

() If the Government does not alot sufficient funds to
allow completion of the work, the Contractor is entitled to a
percentage of the fee specified in the Schedule equalling the
percentage of completion of the work contemplated by this
contract.

(End of clause)

52.232-23 Assignment of Claims.
Asprescribed in 32.806(a)(1), insert the following clause:

ASSIGNMENT OF CLAIMS (JAN 1986)

(a) The Contractor, under the Assignment of Claims Act,
asamended, 31 U.S.C. 3727, 41 U.S.C. 15 (hereafter referred
to as“the Act”), may assign itsrights to be paid amounts due
or to become due as a result of the performance of this con-
tract to a bank, trust company, or other financing institution,
including any Federal lending agency. The assignee under
such an assignment may thereafter further assign or reassign
itsright under the original assignment to any type of financing
institution described in the preceding sentence.

(b) Any assignment or reassignment authorized under the
Act and this clause shall cover al unpaid amounts payable
under this contract, and shall not be made to more than one
party, except that an assignment or reassignment may be made
to one party as agent or trustee for two or more parties partic-
ipating in the financing of this contract.

(c) The Contractor shall not furnish or disclose to any
assignee under this contract any classified document (includ-
ing this contract) or information related to work under this

contract until the Contracting Officer authorizes such action
inwriting.

(End of clause)

Alternate | (Apr 1984). If a no-setoff commitment isto be
included in the contract (see 32.801 and 32.803(d)), add the
following sentence at the end of paragraph (@) of the basic
clause:

Unless otherwise stated in this contract, payments to an
assignee of any amounts due or to become due under this con-
tract shall not, to the extent specified in the Act, be subject to
reduction or setoff.

52.232-24 Prohibition of Assignment of Claims.
As prescribed in 32.806(b), insert the following clause:

PROHIBITION OF ASSIGNMENT OF CLAIMS (Jan 1986)

The assignment of claims under the Assignment of Claims
Act of 1940, as amended, 31 U.S.C. 3727, 41 U.SC. 15, is
prohibited for this contract.

(End of clause)

52.232-25 Prompt Payment.
As prescribed in 32.908(c), insert the following clause;

PROMPT PAYMENT (OcCT 2003)

Notwithstanding any other payment clausein this contract,
the Government will make invoice payments under the terms
and conditions specified in this clause. The Government con-
siders payment as being made on the day a check is dated or
the date of an electronic funds transfer (EFT). Definitions of
pertinent terms are set forth in sections 2.101, 32.001, and
32.902 of the Federal Acquisition Regulation. All days
referred to in this clause are calendar days, unless otherwise
specified. (However, see paragraph (a)(4) of this clause con-
cerning payments due on Saturdays, Sundays, and legal holi-
days.)

(a) Invoice payments—(1) Due date. (i) Except as indi-
cated in paragraphs (8)(2) and (c) of this clause, the due date
for making invoice payments by the designated payment
officeisthelater of the following two events:

(A) The 30th day after the designated billing
office receives a proper invoice from the Contractor (except
as provided in paragraph (a)(2)(ii) of this clause).

(B) The 30th day after Government acceptance of
supplies delivered or services performed. For afinal invoice,
when the payment amount is subject to contract settlement
actions, acceptance is deemed to occur on the effective date
of the contract settlement.

(ii) If the designated billing office fails to annotate
the invoice with the actual date of receipt at the time of
receipt, the invoice payment due date is the 30th day after the

52.2-211
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date of the Contractor's invoice, provided the designated bill-
ing office receives a proper invoice and there is no disagree-
ment over quantity, quality, or Contractor compliance with
contract reguirements.

(2) Certain food products and other payments. (i) Due
dates on Contractor invoices for meat, meat food products, or
fish; perishable agricultural commodities; and dairy products,
ediblefatsor oils, and food products prepared from ediblefats
or oils are—

(A) For meat or meat food products, asdefined in
section 2(a)(3) of the Packers and Stockyard Act of 1921 (7
U.S.C. 182(3)), and as further defined in Pub. L. 98-181,
including any edible fresh or frozen poultry meat, any perish-
ablepoultry meat food product, fresh eggs, and any perishable
egg product, as close as possible to, but not later than, the 7th
day after product delivery.

(B) For fresh or frozen fish, as defined in section
204(3) of the Fish and Seafood Promotion Act of 1986 (16
U.S.C. 4003(3)), asclose as possible to, but not |ater than, the
7th day after product delivery.

(C) For perishable agricultural commaodities, as
defined in section 1(4) of the Perishable Agricultural Com-
modities Act of 1930 (7 U.S.C. 499a(4)), as close as possible
to, but not later than, the 10th day after product delivery,
unless another date is specified in the contract.

(D) For dairy products, as defined in section
111(e) of the Dairy Production Stabilization Act of 1983 (7
U.S.C. 4502(e)), edible fats or oils, and food products pre-
pared from edible fats or qils, as close as possible to, but not
later than, the 10th day after the date on which a proper
invoice has been received. Liquid milk, cheese, certain pro-
cessed cheese products, butter, yogurt, ice cream, mayon-
naise, salad dressings, and other similar products, fall within
thisclassification. Nothing in the Act limitsthisclassification
to refrigerated products. When questions arise regarding the
proper classification of aspecific product, prevailing industry
practices will be followed in specifying a contract payment
due date. The burden of proof that aclassification of aspecific
product is, in fact, prevailing industry practice is upon the
Contractor making the representation.

(i) If the contract does not require submission of an
invoice for payment (e.g., periodic lease payments), the due
date will be as specified in the contract.

(3) Contractor's invoice. The Contractor shall prepare
and submit invoices to the designated billing office specified
inthe contract. A proper invoice must include theitemslisted
in paragraphs (a)(3)(i) through (a)(3)(x) of this clause. If the
invoice does not comply with these requirements, the desig-
nated billing officewill return it within 7 days after receipt (3
days for meat, meat food products, or fish; 5 days for perish-
able agricultural commodities, dairy products, edible fats or

522-212  (FAC 2001-16)

oils, and food products prepared from ediblefats or cils), with
the reasons why it is not a proper invoice. The Government
will take into account untimely notification when computing
any interest penalty owed the Contractor.

(i) Name and address of the Contractor.

(ii) Invoice date and invoice number. (The Contrac-
tor should date invoices as close as possible to the date of the
mailing or transmission.)

(iii) Contract number or other authorization for sup-
plies delivered or services performed (including order num-
ber and contract line item number).

(iv) Description, quantity, unit of measure, unit
price, and extended price of supplies delivered or services
performed.

(v) Shipping and payment terms (e.g., shipment
number and date of shipment, discount for prompt payment
terms). Bill of lading number and weight of shipment will be
shown for shipments on Government hills of lading.

(vi) Name and address of Contractor officia to
whom payment is to be sent (must be the same as that in the
contract or in a proper notice of assignment).

(vii) Name (where practicable), title, phone number,
and mailing address of personto notify in the event of adefec-
tiveinvoice.

(viii) Taxpayer ldentification Number (TIN). The
Contractor shal include its TIN on the invoice only if
reguired elsewhere in this contract.

(ix) Electronic funds transfer (EFT) banking infor-
mation.

(A) The Contractor shall include EFT banking
information on the invoice only if required elsewhere in this
contract.

(B) If EFT banking information is not required to
be on the invoice, in order for the invoice to be a proper
invoice, the Contractor shall have submitted correct EFT
banking information in accordance with the applicable solic-
itation provision (e.g., 52.232-38, Submission of Electronic
Funds Transfer Information with Offer), contract clause (e.g.,
52.232-33, Payment by Electronic Funds Transfer—Central
Contractor Registration, or 52.232-34, Payment by Electronic
Funds Transfer-Other Than Central Contractor Registration),
or applicable agency procedures.

(C) EFT banking information is not required if
the Government waived the requirement to pay by EFT.

(x) Any other information or documentation
required by the contract (e.g., evidence of shipment).

(4) Interest penalty. The designated payment office will
pay an interest penalty automatically, without request from
the Contractor, if payment is not made by the due date and the
conditions listed in paragraphs (a)(4)(i) through (a)(4)(iii) of
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thisclause are met, if applicable. However, when the due date
fals on a Saturday, Sunday, or legal holiday, the designated
payment office may make payment on the following working
day without incurring a late payment interest penalty.

(i) The designated hilling office received a proper
invoice.

(if) The Government processed a receiving report or
other Government documentation authorizing payment, and
there was no disagreement over quantity, quality, or Contrac-
tor compliance with any contract term or condition.

(iii) In the case of afinal invoice for any balance of
funds due the Contractor for supplies delivered or services
performed, the amount was not subject to further contract set-
tlement actions between the Government and the Contractor.

(5) Computing penalty amount. The Government will
compute the interest penalty in accordance with the Office of
Management and Budget prompt payment regulations at 5
CFR part 1315.

(i) For the sole purpose of computing an interest pen-
alty that might be due the Contractor, Government acceptance
is deemed to occur constructively on the 7th day (unless oth-
erwise specified in this contract) after the Contractor delivers
the supplies or performs the services in accordance with the
terms and conditions of the contract, unless there is a dis-
agreement over quantity, quality, or Contractor compliance
with a contract provision. If actual acceptance occurs within
the constructive acceptance period, the Government will base
the determination of an interest penalty on the actual date of
acceptance. The constructive acceptance requirement does
not, however, compel Government officialsto accept supplies
or services, perform contract administration functions, or
make payment prior to fulfilling their responsibilities.

(i) The prompt payment regulations at 5 CFR
1315.10(c) do not require the Government to pay interest pen-
alties if payment delays are due to disagreement between the
Government and the Contractor over the payment amount or
other issues involving contract compliance, or on amounts
temporarily withheld or retained in accordance with theterms
of the contract. The Government and the Contractor shall
resolve claimsinvolving disputes and any interest that may be
payable in accordance with the clause at FAR 52.233-1, Dis-
putes.

(6) Discountsfor prompt payment. The designated pay-
ment officewill pay aninterest penalty automatically, without
request from the Contractor, if the Government takes a dis-
count for prompt payment improperly. The Government will
calculate the interest penalty in accordance with the prompt
payment regulations at 5 CFR part 1315.

(7) Additional interest penalty. (i) The designated pay-
ment office will pay a penalty amount, calculated in accor-
dance with the prompt payment regulations at 5 CFR part
1315 in addition to the interest penalty amount only if—

(A) The Government owes an interest penalty of
$1 or more;

(B) The designated payment office does not pay
the interest penalty within 10 days after the date the invoice
amount is paid; and

(C) The Contractor makes a written demand to
the designated payment officefor additional penalty payment,
in accordance with paragraph (a)(7)(ii) of this clause, post-
marked not |ater than 40 days after the invoice amount ispaid.

(ii)(A) The Contractor shall support written
demands for additional penalty payments with the following
data. The Government will not request any additional data.
The Contractor shall—

(1) Specifically assert that late payment inter-
est isdue under a specific invoice, and request payment of all
overdue late payment interest penalty and such additional
penalty as may be required;

(2) Attach a copy of the invoice on which the
unpaid late payment interest is due; and

(3) State that payment of the principal has
been received, including the date of receipt.

(B) If there is no postmark or the postmark is
illegible—

(1) The designated payment office that
receives the demand will annotate it with the date of receipt,
provided the demand is received on or before the 40th day
after payment was made; or

(2) If the designated payment office fails to
make the required annotation, the Government will determine
the demand's validity based on the date the Contractor has
placed on the demand, provided such dateis no later than the
40th day after payment was made.

(iii) The additional penalty does not apply to pay-
ments regulated by other Government regulations (e.g., pay-
ments under utility contracts subject to tariffs and regulation).

(b) Contract financing payment. If this contract provides
for contract financing, the Government will make contract
financing payments in accordance with the applicable con-
tract financing clause.

(c) Fast payment procedure due dates. If this contract con-
tains the clause at 52.213-1, Fast Payment Procedure, pay-
ments will be made within 15 days after the date of receipt of
theinvoice.

(d) Overpayments. If the Contractor becomes aware of a
duplicate contract financing or invoice payment or that the
Government has otherwise overpaid on a contract financing
or invoice payment, the Contractor shall immediately notify
the Contracting Officer and request instructions for disposi-
tion of the overpayment.

(End of clause)

Alternate | (Feb 2002). As prescribed in 32.908(c)(3), add
the following paragraph (€) to the basic clause:
(e) Invoices for interim payments. For interim payments
under this cost-reimbursement contract for services—

(1) Paragraphs (8)(2), (8)(3), (a)(4)(ii), (&)(4)(iii), and
(8)(5)(i) do not apply;

52.2-213
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(2) For purposes of computing late payment interest
penalties that may apply, the due date for payment is the 30th
day after the designated billing office receives a proper invoice;
and

(3) The contractor shall submit invoicesfor interim pay-
ments in accordance with paragraph (a) of FAR 52.216-7,
Allowable Cost and Payment. If the invoice does not comply
with contract requirements, it will be returned within 7 days
after the date the designated hilling office received theinvoice.

52.232-26 Prompt Payment for Fixed-Price Architect-
Engineer Contracts.

As prescribed in 32.908(a), insert the following clause:

PROMPT PAYMENT FOR FIXED-PRICE ARCHITECT-
ENGINEER CONTRACTS (OcCT 2003)

Notwithstanding any other payment termsin this contract,
the Government will make invoice payments under the terms
and conditions specified in this clause. The Government con-
siders payment as being made on the day a check is dated or
the date of an electronic funds transfer. Definitions of perti-
nent terms are set forth in sections 2.101, 32.001, and 32.902
of the Federal Acquisition Regulation. All daysreferredtoin
this clause are calendar days, unless otherwise specified.
(However, see paragraph (a)(3) of this clause concerning pay-
ments due on Saturdays, Sundays, and legal holidays.)

(a) Invoice payments—(1) Due date. The due date for
making invoice payments is—

(i) For work or services completed by the Contrac-
tor, the later of the following two events:

(A) The 30th day after the designated hilling
office receives a proper invoice from the Contractor (except
as provided in paragraph (a)(1)(iii) of this clause).

(B) The 30th day after Government acceptance of
the work or services completed by the Contractor. For afinal
invoice, when the payment amount is subject to contract set-
tlement actions (e.g., release of claims), acceptanceis deemed
to occur on the effective date of the settlement.

(if) The due date for progress payments is the 30th
day after Government approval of Contractor estimates of
work or services accomplished.

(iii) If the designated billing office fails to annotate
the invoice or payment request with the actual date of receipt
at the time of receipt, the payment due date is the 30th day
after the date of the Contractor's invoice or payment request,
provided the designated hilling office receives a proper
invoice or payment request and there is no disagreement over
quantity, quality, or Contractor compliance with contract
requirements.

(2) Contractor's invoice. The Contractor shall prepare
and submit invoices to the designated billing office specified
inthe contract. A proper invoice must include theitemslisted
in paragraphs (a)(2)(i) through (a)(2)(x) of this clause. If the
invoice does not comply with these requirements, the desig-
nated billing office will return it within 7 days after receipt,

52.2-214

with the reasonswhy it isnot aproper invoice. When comput-
ing any interest penalty owed the Contractor, the Government
will takeinto account if the Government notifiesthe Contrac-
tor of an improper invoice in an untimely manner.

(i) Name and address of the Contractor.

(ii) Invoice date and invoice number. (The Contrac-
tor should date invoices as close as possible to the date of
mailing or transmission.)

(iii) Contract number or other authorization for work
or services performed (including order number and contract
line item number).

(iv) Description of work or services performed.

(v) Delivery and payment terms (e.g., discount for
prompt payment terms).

(vi) Name and address of Contractor officia to
whom payment is to be sent (must be the same as that in the
contract or in a proper notice of assignment).

(vii) Name (where practicable), title, phone number,
and mailing address of personto notify in the event of adefec-
tiveinvoice.

(viii) Taxpayer Identification Number (TIN). The
Contractor shall include its TIN on the invoice only if
required elsewhere in this contract.

(ix) Electronic funds transfer (EFT) banking infor-
mation.

(A) The Contractor shall include EFT banking
information on the invoice only if required elsewhere in this
contract.

(B) If EFT banking information is not required to
be on the invoice, in order for the invoice to be a proper
invoice, the Contractor shall have submitted correct EFT
banking information in accordance with the applicable solic-
itation provision (e.g., 52.232-38, Submission of Electronic
Funds Transfer Information with Offer), contract clause (e.g.,
52.232-33, Payment by Electronic Funds Transfer—Central
Contractor Registration, or 52.232-34, Payment by Electronic
Funds Transfer—Other Than Central Contractor Registra-
tion), or applicable agency procedures.

(C) EFT banking information is not required if
the Government waived the requirement to pay by EFT.

(x) Any other information or documentation
required by the contract.

(3) Interest penalty. The designated payment office will
pay an interest penalty automatically, without request from
the Contractor, if payment is not made by the due date and the
conditions listed in paragraphs (a)(3)(i) through (8)(3)(iii) of
thisclause are met, if applicable. However, when the due date
falls on a Saturday, Sunday, or legal holiday, the designated
payment office may make payment on the following working
day without incurring a late payment interest penalty.

(i) The designated billing office received a proper
invoice.

(if) The Government processed areceiving report or
other Government documentation authorizing payment and
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there was no disagreement over quantity, quality, Contractor
compliance with any contract term or condition, or requested
progress payment amount.

(iii) In the case of afinal invoice for any balance of
funds due the Contractor for work or services performed, the
amount was not subject to further contract settlement actions
between the Government and the Contractor.

(4) Computing penalty amount. The Government will
compute the interest penalty in accordance with the Office of
Management and Budget prompt payment regulations at 5
CFR part 1315.

(i) For the sole purpose of computing an interest pen-
alty that might be due the Contractor, Government acceptance
or approval is deemed to occur constructively as shown in
paragraphs (a)(4)(i)(A) and (B) of thisclause. If actual accep-
tance or approval occurs within the constructive acceptance
or approval period, the Government will base the determina-
tion of an interest penalty on the actual date of acceptance or
approval. Constructive acceptance or constructive approval
requirements do not apply if there is a disagreement over
quantity, quality, Contractor compliance with a contract pro-
vison, or requested progress payment amounts. These
requirements also do not compel Government officials to
accept work or services, approve Contractor estimates, per-
form contract administration functions, or make payment
prior to fulfilling their responsibilities.

(A) For work or services completed by the Con-
tractor, Government acceptance is deemed to occur construc-
tively on the 7th day after the Contractor completes the work
or servicesin accordance with the terms and conditions of the
contract.

(B) For progress payments, Government
approval is deemed to occur on the 7th day after the desig-
nated billing office receives the Contractor estimates.

(i) The prompt payment regulations at 5 CFR
1315.10(c) do not require the Government to pay interest pen-
alties if payment delays are due to disagreement between the
Government and the Contractor over the payment amount or
other issues involving contract compliance, or on amounts
temporarily withheld or retained in accordance with the terms
of the contract. The Government and the Contractor shall
resolve claims involving disputes, and any interest that may
be payable in accordance with the clause at FAR 52.233-1,
Disputes.

(5) Discountsfor prompt payment. The designated pay-
ment officewill pay aninterest penalty automatically, without
request from the Contractor, if the Government takes a dis-
count for prompt payment improperly. The Government will
calculate the interest penalty in accordance with 5 CFR part
1315.

(6) Additional interest penalty. (i) The designated pay-
ment office will pay a penalty amount, calculated in accor-

dance with the prompt payment regulations at 5 CFR part
1315, in addition to the interest penalty amount only if—

(A) The Government owes an interest penalty of
$1 or more;

(B) The designated payment office does not pay
the interest penalty within 10 days after the date the invoice
amount is paid; and

(C) The contractor makes awritten demand to the
designated payment office for additional penalty payment, in
accordance with paragraph (a)(6)(ii) of this clause, post-
marked not later than 40 days after the date the invoice
amount is paid.

(ii)(A) The Contractor shall support written
demands for additional penalty payments with the following
data. The Government will not request any additional data.
The Contractor shall—

(1) Specifically assert that late payment inter-
est isdue under a specific invoice, and request payment of all
overdue late payment interest penalty and such additional
penalty as may be required;

(2) Attach a copy of the invoice on which the
unpaid late payment interest is due; and

(3) State that payment of the principal has
been received, including the date of receipt.

(B) If there is no postmark or the postmark is
illegible—

(1) The designated payment office that
receives the demand will annotate it with the date of receipt,
provided the demand is received on or before the 40th day
after payment was made; or

(2) If the designated payment office fails to
make the required annotation, the Government will determine
the demand's validity based on the date the Contractor has
placed on the demand, provided such dateis no later than the
40th day after payment was made.

(iii) The additional penalty does not apply to pay-
ments regulated by other Government regulations (e.g., pay-
ments under utility contracts subject to tariffs and regulation).

(b) Contract financing payments. If this contract provides
for contract financing, the Government will make contract
financing payments in accordance with the applicable con-
tract financing clause.

(c) Overpayments. If the Contractor becomes aware of a
duplicate contract financing or invoice payment or that the
Government has otherwise overpaid on a contract financing
or invoice payment, the Contractor shall immediately notify
the Contracting Officer and request instructions for disposi-
tion of the overpayment.

(End of clause)

52.232-27 Prompt Payment for Construction Contracts.
As prescribed in 32.908(b), insert the following clause:

52.2-215
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PROMPT PAYMENT FOR CONSTRUCTION CONTRACTS
(OcT 2003)

Notwithstanding any other payment termsin this contract,
the Government will make invoice payments under the terms
and conditions specified in this clause. The Government con-
siders payment as being made on the day a check is dated or
the date of an electronic funds transfer. Definitions of perti-
nent terms are set forth in sections 2.101, 32.001, and 32.902
of the Federal Acquisition Regulation. All daysreferredtoin
this clause are calendar days, unless otherwise specified.
(However, see paragraph (a)(3) concerning payments due on
Saturdays, Sundays, and legal holidays.)

(a) Invoice payments—(1) Types of invoice payments. For
purposes of this clause, there are several types of invoice pay-
ments that may occur under this contract, as follows:

(i) Progress payments, if provided for elsewhere in
this contract, based on Contracting Officer approval of the
estimated amount and value of work or services performed,
including payments for reaching milestonesin any project.

(A) The due date for making such paymentsis 14
days after the designated billing office receives a proper pay-
ment request. If the designated billing office fails to annotate
the payment request with the actual date of receipt at thetime
of receipt, the payment due date is the 14th day after the date
of the Contractor's payment request, provided the designated
billing office receives a proper payment request and there is
no disagreement over quantity, quality, or Contractor compli-
ance with contract requirements.

(B) The due date for payment of any amounts
retained by the Contracting Officer in accordance with the
clause at 52.232-5, Payments Under Fixed-Price Construc-
tion Contracts, is as specified in the contract or, if not speci-
fied, 30 days after approval by the Contracting Officer for
release to the Contractor.

(i) Final payments based on completion and accep-
tance of all work and presentation of release of all claims
against the Government arising by virtue of the contract, and
paymentsfor partia deliveriesthat have been accepted by the
Government (e.g., each separate building, public work, or
other division of the contract for which the priceis stated sep-
arately in the contract).

(A) Thedue date for making such paymentsisthe
later of the following two events:

(1) The 30th day after the designated hilling
office receives a proper invoice from the Contractor.

(2) The 30th day after Government acceptance
of the work or services completed by the Contractor. For a
final invoice when the payment amount is subject to contract
settlement actions (e.g., release of claims), acceptance is
deemed to occur on the effective date of the contract settle-
ment.

(B) If the designated billing office fails to anno-
tate the invoice with the date of actual receipt at the time of
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receipt, the invoice payment due date is the 30th day after the
date of the Contractor'sinvoice, provided the designated bill-
ing office receives a proper invoice and there is no disagree-
ment over quantity, quality, or Contractor compliance with
contract requirements.

(2) Contractor's invoice. The Contractor shall prepare
and submit invoices to the designated billing office specified
inthe contract. A proper invoice must include theitemslisted
in paragraphs (a)(2)(i) through (a)(2)(xi) of this clause. If the
invoice does not comply with these requirements, the desig-
nated billing office must return it within 7 days after receipt,
with thereasonswhy it isnot aproper invoice. When comput-
ing any interest penalty owed the Contractor, the Government
will take into account if the Government notifiesthe Contrac-
tor of an improper invoice in an untimely manner.

(i) Name and address of the Contractor.

(i) Invoice date and invoice number. (The Contrac-
tor should date invoices as close as possible to the date of
mailing or transmission.)

(iii) Contract number or other authorization for work
or services performed (including order number and contract
line item number).

(iv) Description of work or services performed.

(v) Delivery and payment terms (e.g., discount for
prompt payment terms).

(vi) Name and address of Contractor officia to
whom payment is to be sent (must be the same as that in the
contract or in a proper notice of assignment).

(vii) Name (where practicable), title, phone number,
and mailing address of personto notify in the event of adefec-
tive invoice.

(viii) For payments described in paragraph (a)(2)(i)
of this clause, substantiation of the amounts requested and
certificationin accordance with the requirements of the clause
at 52.232-5, Payments Under Fixed-Price Construction Con-
tracts.

(ix) Taxpayer Identification Number (TIN). The
Contractor shal include its TIN on the invoice only if
reguired elsewhere in this contract.

(x) Electronic funds transfer (EFT) banking infor-
mation.

(A) The Contractor shall include EFT banking
information on the invoice only if required elsewhere in this
contract.

(B) If EFT banking information is not required to
be on the invoice, in order for the invoice to be a proper
invoice, the Contractor shall have submitted correct EFT
banking information in accordance with the applicable solic-
itation provision (e.g., 52.232-38, Submission of Electronic
Funds Transfer Information with Offer), contract clause (e.g.,
52.232-33, Payment by Electronic Funds Transfer—Central
Contractor Registration, or 52.232-34, Payment by Electronic
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Funds Transfe—Other Than Central Contractor Registra-
tion), or applicable agency procedures.

(C) EFT banking information is not required if
the Government waived the requirement to pay by EFT.

(xi) Any other information or documentation
required by the contract.

(3) Interest penalty. The designated payment office will
pay an interest penalty automatically, without request from
the Contractor, if payment isnot made by the due date and the
conditions listed in paragraphs (a)(3)(i) through (a)(3)(iii) of
thisclause are met, if applicable. However, when the due date
fals on a Saturday, Sunday, or legal holiday, the designated
payment office may make payment on the following working
day without incurring alate payment interest penalty.

(i) The designated hilling office received a proper
invoice.

(if) The Government processed a receiving report or
other Government documentation authorizing payment and
there was no disagreement over quantity, quality, Contractor
compliance with any contract term or condition, or requested
progress payment amount.

(iii) In the case of afinal invoice for any balance of
funds due the Contractor for work or services performed, the
amount was not subject to further contract settlement actions
between the Government and the Contractor.

(4) Computing penalty amount. The Government will
compute the interest penalty in accordance with the Office of
Management and Budget prompt payment regulations at 5
CFR part 1315.

(i) For the sole purpose of computing an interest pen-
alty that might be due the Contractor for payments described
in paragraph (a)(1)(ii) of this clause, Government acceptance
or approval is deemed to occur constructively on the 7th day
after the Contractor has completed the work or services in
accordance with the terms and conditions of the contract. If
actual acceptance or approval occurs within the constructive
acceptance or approval period, the Government will base the
determination of an interest penalty on the actual date of
acceptance or approval. Constructive acceptance or construc-
tive approval requirements do not apply if thereisadisagree-
ment over quantity, quality, or Contractor compliance with a
contract provision. These requirements also do not compel
Government officials to accept work or services, approve
Contractor estimates, perform contract administration func-
tions, or make payment prior to fulfilling their responsibili-
ties.

(i) The prompt payment regulations at 5 CFR
1315.10(c) do not require the Government to pay interest pen-
alties if payment delays are due to disagreement between the
Government and the Contractor over the payment amount or
other issues involving contract compliance, or on amounts
temporarily withheld or retained in accordance with the terms
of the contract. The Government and the Contractor shall

resolve claims involving disputes, and any interest that may
be payable in accordance with the clause at FAR 52.233-1,
Disputes.

(5) Discountsfor prompt payment. The designated pay-
ment officewill pay aninterest penalty automatically, without
request from the Contractor, if the Government takes a dis-
count for prompt payment improperly. The Government will
calculate the interest penalty in accordance with the prompt
payment regulations at 5 CFR part 1315.

(6) Additional interest penalty. (i) The designated pay-
ment office will pay a penalty amount, calculated in accor-
dance with the prompt payment regulations at 5 CFR part
1315 in addition to the interest penalty amount only if—

(A) The Government owes an interest penalty of
$1 or more;

(B) The designated payment office does not pay
the interest penalty within 10 days after the date the invoice
amount is paid; and

(C) The Contractor makes a written demand to
the designated payment officefor additional penalty payment,
in accordance with paragraph (a)(6)(ii) of this clause, post-
marked not later than 40 days after the date the invoice
amount is paid.

(ii)(A) The Contractor shall support written
demands for additional penalty payments with the following
data. The Government will not request any additional data.
The Contractor shall—

(1) Specifically assert that late payment inter-
est isdue under a specific invoice, and request payment of all
overdue late payment interest penalty and such additional
penalty as may be required;

(2) Attach a copy of the invoice on which the
unpaid late payment interest was due; and

(3) State that payment of the principal has
been received, including the date of receipt.

(B) If there is no postmark or the postmark is
illegible—

(1) The designated payment office that
receives the demand will annotate it with the date of receipt
provided the demand is received on or before the 40th day
after payment was made; or

(2) If the designated payment office fails to
make the required annotation, the Government will determine
the demand's validity based on the date the Contractor has
placed on the demand, provided such dateis no later than the
40th day after payment was made.

(b) Contract financing payments. If this contract provides
for contract financing, the Government will make contract
financing payments in accordance with the applicable con-
tract financing clause.

(c) Subcontract clause requirements. The Contractor shall
includein each subcontract for property or services (including
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a material supplier) for the purpose of performing this con-
tract the following:

(1) Prompt payment for subcontractors. A payment
clause that obligates the Contractor to pay the subcontractor
for satisfactory performance under its subcontract not later
than 7 days from receipt of payment out of such amounts as
are paid to the Contractor under this contract.

(2) Interest for subcontractors. An interest penalty
clause that obligates the Contractor to pay to the subcontrac-
tor an interest penalty for each payment not made in accor-
dance with the payment clause—

(i) For the period beginning on the day after the
required payment date and ending on the date on which pay-
ment of the amount due is made; and

(if) Computed at the rate of interest established by
the Secretary of the Treasury, and published in the Federal
Register, for interest payments under section 12 of the Con-
tract DisputesAct of 1978 (41 U.S.C. 611) in effect at thetime
the Contractor accrues the obligation to pay an interest pen-
alty.

(3) Subcontractor clause flowdown. A clause requiring
each subcontractor to—

(i) Include a payment clause and an interest penalty
clause conforming to the standards set forth in paragraphs
(©)(1) and (c)(2) of this clausein each of its subcontracts; and

(il) Require each of its subcontractors to include
such clauses in their subcontracts with each lower-tier sub-
contractor or supplier.

(d) Subcontract clause interpretation. The clauses
required by paragraph (c) of this clause shall not be construed
to impair the right of the Contractor or a subcontractor at any
tier to negotiate, and to include in their subcontract, provi-
sions that—

(1) Retainage permitted. Permit the Contractor or asub-
contractor to retain (without cause) a specified percentage of
each progress payment otherwise due to a subcontractor for
satisfactory performance under the subcontract without incur-
ring any obligation to pay a late payment interest penalty, in
accordance with terms and conditions agreed to by the parties
to the subcontract, giving such recognition asthe partiesdeem
appropriate to the ability of a subcontractor to furnish a per-
formance bond and a payment bond;

(2) Withholding permitted. Permit the Contractor or
subcontractor to make a determination that part or all of the
subcontractor's request for payment may be withheld in
accordance with the subcontract agreement; and

(3) Withholding requirements. Permit such withholding
without incurring any obligation to pay alate payment penalty
if—

(i) A notice conforming to the standards of para
graph (g) of this clause previously has been furnished to the
subcontractor; and
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(ii) The Contractor furnishes to the Contracting
Officer a copy of any notice issued by a Contractor pursuant
to paragraph (d)(3)(i) of this clause.

(e) Subcontractor withholding procedures. If a Contractor,
after making a request for payment to the Government but
before making a payment to a subcontractor for the subcon-
tractor's performance covered by the payment request, dis-
coversthat all or aportion of the payment otherwise due such
subcontractor is subject to withholding from the subcontrac-
tor in accordance with the subcontract agreement, then the
Contractor shall—

(1) Subcontractor notice. Furnish to the subcontractor
a notice conforming to the standards of paragraph (g) of this
clause as soon as practicabl e upon ascertaining the cause giv-
ing riseto awithholding, but prior to the due date for subcon-
tractor payment;

(2) Contracting Officer notice. Furnish to the Contract-
ing Officer, as soon as practicable, a copy of the notice fur-
nished to the subcontractor pursuant to paragraph (e)(1) of
this clause;

(3) Subcontractor progress payment reduction. Reduce
the subcontractor's progress payment by an amount not to
exceed the amount specified in the notice of withholding fur-
nished under paragraph (€)(1) of this clause;

(4) Subsequent subcontractor payment. Pay the sub-
contractor as soon as practicable after the correction of the
identified subcontract performance deficiency, and—

(i) Make such payment within—

(A) Seven days after correction of the identified
subcontract performance deficiency (unless the funds there-
for must be recovered from the Government because of a
reduction under paragraph (e)(5)(i)) of this clause; or

(B) Seven daysafter the Contractor recoverssuch
funds from the Government; or

(i) Incur an obligation to pay alate payment interest
penalty computed at therate of interest established by the Sec-
retary of the Treasury, and published in the Federal Register,
for interest payments under section 12 of the Contracts Dis-
putes Act of 1978 (41 U.S.C. 611) in effect at the time the
Contractor accrues the obligation to pay an interest penalty;

(5) Notice to Contracting Officer. Notify the Contract-
ing Officer upon—
(i) Reduction of the amount of any subsequent certi-
fied application for payment; or
(ii) Payment to the subcontractor of any withheld
amounts of a progress payment, specifying—
(A) Theamountswithheld under paragraph (e)(1)
of this clause; and

(B) The dates that such withholding began and
ended; and
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(6) Interest to Government. Be obligated to pay to the
Government an amount equal to interest on the withheld pay-
ments (computed in the manner provided in 31 U.S.C.
3903(c)(1)), from the 8th day after receipt of the withheld
amounts from the Government until—

() The day theidentified subcontractor performance
deficiency is corrected; or

(i) The date that any subsequent payment is reduced
under paragraph (e€)(5)(i) of this clause.

(f) Third-party deficiency reports—(1) Withholding from
subcontractor. If a Contractor, after making payment to a
first-tier subcontractor, receives from a supplier or subcon-
tractor of the first-tier subcontractor (hereafter referred to as
a "second-tier subcontractor") a written notice in accordance
with section 2 of the Act of August 24, 1935 (40 U.S.C. 270b,
Miller Act), asserting a deficiency in such first-tier subcon-
tractor's performance under the contract for which the Con-
tractor may be ultimately liable, and the Contractor
determines that all or a portion of future payments otherwise
due such first-tier subcontractor is subject to withholding in
accordance with the subcontract agreement, the Contractor
may, without incurring an obligation to pay aninterest penalty
under paragraph (e)(6) of this clause—

(i) Furnish to the first-tier subcontractor a notice
conforming to the standards of paragraph (g) of this clause as
soon as practicable upon making such determination; and

(if) Withhold from the first-tier subcontractor's next
available progress payment or payments an amount not to
exceed the amount specified in the notice of withholding fur-
nished under paragraph (f)(2)(i) of this clause.

(2) Subsequent payment or interest charge. As soon as
practicable, but not later than 7 days after receipt of satisfac-
tory written notification that theidentified subcontract perfor-
mance deficiency has been corrected, the Contractor shall—

(i) Pay the amount withheld under paragraph
(H)(D)(ii) of this clause to such first-tier subcontractor; or

(i1) Incur an obligation to pay alate payment interest
penalty to such first-tier subcontractor computed at the rate of
interest established by the Secretary of the Treasury, and pub-
lished in the Federal Register, for interest payments under
section 12 of the Contracts Disputes Act of 1978 (41 U.S.C.
611) in effect at the time the Contractor accruesthe obligation
to pay an interest penalty.

(g) Written notice of subcontractor withholding. The Con-
tractor shall issue awritten notice of any withholding to asub-
contractor (with a copy furnished to the Contracting Officer),
specifying—

(1) The amount to be withheld;

(2) The specific causes for the withholding under the
terms of the subcontract; and

(3) Theremedial actionsto be taken by the subcontrac-
tor in order to receive payment of the amounts withheld.

(h) Subcontractor payment entitlement. The Contractor
may not request payment from the Government of any

amount withheld or retained in accordance with paragraph (d)
of this clause until such time asthe Contractor has determined
and certified to the Contracting Officer that the subcontractor
is entitled to the payment of such amount.

(i) Prime-subcontractor disputes. A dispute between the
Contractor and subcontractor relating to the amount or enti-
tlement of a subcontractor to a payment or a late payment
interest penalty under a clause included in the subcontract
pursuant to paragraph (c) of this clause does not constitute a
dispute to which the Government is a party. The Government
may not be interpleaded in any judicial or administrative pro-
ceeding involving such a dispute.

(j) Preservation of prime-subcontractor rights. Except as
provided in paragraph (i) of this clause, this clause shall not
limit or impair any contractual, administrative, or judicia
remedies otherwise available to the Contractor or a subcon-
tractor in the event of adisputeinvolving late payment or non-
payment by the Contractor or deficient subcontract
performance or nonperformance by a subcontractor.

(K) Non-recourse for prime contractor interest penalty.
The Contractor's obligation to pay an interest penalty to asub-
contractor pursuant to the clauses included in a subcontract
under paragraph (c) of this clause shall not be construed to be
an obligation of the Government for such interest penalty. A
cost-reimbursement claim may not include any amount for
reimbursement of such interest penalty.

(I) Overpayments. If the Contractor becomes aware of a
duplicate contract financing or invoice payment or that the
Government has otherwise overpaid on a contract financing
or invoice payment, the Contractor shall immediately notify
the Contracting Officer and request instructions for disposi-
tion of the overpayment.

(End of clause)

52.232-28 Invitation to Propose Performance-Based
Payments.
Asprescribed in 32.1005(b)(1), insert the following provi-
sion:

INVITATION TO PROPOSE PERFORMANCE-BASED
PAYMENTS (MAR 2000)

(a) The Government invites the offeror to propose terms
under which the Government will make performance-based
contract financing payments during contract performance.
The Government will consider performance-based payment
financing terms proposed by the offeror in the evaluation of
the offeror's proposal. The Contracting Officer will incorpo-
rate the financing terms of the successful offeror and the FAR
clause, Performance-Based Payments, at FAR 52.232-32, in
any resulting contract.

(b) Inthe event of any conflict between the terms proposed
by the offeror and the terms in the clause at FAR 52.232-32,
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Performance-Based Payments, the terms of the clause at FAR
52.232-32 shall govern.

(c) The Contracting Officer will not accept the offeror's
proposed performance-based payment financing if thefinanc-
ing does not conform to the following limitations:

(1) The Government will make delivery payments only
for supplies delivered and accepted, or services rendered and
accepted in accordance with the payment terms of this con-
tract.

(2) Theterms and conditions of the performance-based
payments must—

(i) Comply with FAR 32.1004;

(i) Bereasonable and consistent with all other tech-
nical and cost information included in the offeror’s proposal;
and

(iii) Their total shall not exceed 90 percent of the
contract priceif onawhole contract basis, or 90 percent of the
delivery item price if on adelivery item basis.

(3) Theterms and conditions of the performance-based
financing must be in the best interests of the Government.

(d) The offeror's proposal of performance-based payment
financing shall include the following:

(1) The proposed contractual language describing the
performance-based payments (see FAR 32.1004 for appropri-
ate criteria for establishing performance bases and perfor-
mance-based finance payment amounts).

(2) A listing of—

(i) The projected performance-based payment dates
and the projected payment amounts; and

(il) The projected delivery date and the projected
payment amount.

(3) Information addressing the Contractor’sinvestment
in the contract.

(e) Evaluation of the offeror's proposed prices and financ-
ing terms will include whether the offeror’s proposed perfor-
mance-based payment events and payment amounts are
reasonable and consistent with all other terms and conditions
of the offeror’s proposal.

(End of provision)

Alternate | (Mar 2000). As prescribed in FAR
32.1005(h)(2), add the following paragraph (f) to the basic
provision:

(f) The Government will adjust each proposed price to
reflect the cost of providing the proposed performance-based
payments to determine the total cost to the Government of that
particular combination of price and performance-based financ-
ing. The Government will make the adjustment using the pro-
cedure described in FAR 32.205(c).

52.232-29 Terms for
Commercial Items.
Asprescribed in 32.206(b)(2), insert the following clause:

Financing of Purchases of
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TERMS FOR FINANCING OF PURCHASES OF COMMERCIAL
ITEMS (FEB 2002)

(a) Contractor entitlement to financing payments. The
Contractor may request, and the Government shall pay, acon-
tract financing payment as specified el sewherein this contract
when: the payment requested is properly due in accordance
with this contract; the supplies deliverable or services due
under the contract will be delivered or performed in accor-
dance with the contract; and there has been no impairment or
diminution of the Government’s security under this contract.

(b) Special terms regarding termination for cause. If this
contract is terminated for cause, the Contractor shall, on
demand, repay to the Government the amount of unliquidated
contract financing payments. The Government shall beliable
for no payment except as provided by the Termination for
Cause paragraph of the clause at 52.212-4, Contract Terms
and Conditions—Commercial Items.

(c) Security for Government financing. In the event the
Contractor fails to provide adequate security, as required in
this contract, no financing payment shall be made under this
contract. Upon receipt of adequate security, financing pay-
ments shall be made, including all previous payments to
which the Contractor is entitled, in accordance with the terms
of the provisions for contract financing. If at any time the
Contracting Officer determines that the security provided by
the Contractor is insufficient, the Contractor shall promptly
provide such additional security as the Contracting Officer
determines necessary. Inthe event the Contractor failsto pro-
vide such additional security, the Contracting Officer may
collect or liquidate such security that has been provided and
suspend further payments to the Contractor; and the Contrac-
tor shall repay to the Government the amount of unliquidated
financing payments as the Contracting Officer at hissole dis-
cretion deems repayable.

(d) Reservation of rights. (1) No payment or other action
by the Government under this clause shall—

(i) Excuse the Contractor from performance of obli-
gations under this contract; or

(i) Constitute awaiver of any of the rights or reme-
dies of the parties under the contract.

(2) The Government's rights and remedies under this
clause—

(i) Shall not be exclusive, but rather shall bein addi-
tion to any other rights and remedies provided by law or this
contract; and

(ii) Shall not be affected by delayed, partial, or omit-
ted exercise of any right, remedy, power, or privilege, nor
shall such exercise or any single exercise preclude or impair
any further exercise under this clause or the exercise of any
other right, power, or privilege of the Government.

(e) Content of Contractor'srequest for financing payment.
The Contractor's request for financing payment shall contain
the following:





