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FAC 2001-15 SuUMvARY of | TEMS

Federal Acquisition Crcular (FAC) 2001-15 anmends the Federal
Acqui sition Regul ation (FAR) as specified bel ow

Item | —Elimnation of Standard Form 129, Solicitation Miling
Li st Application (FAR Case 2001-032)

This final rule renoves the requirenent for contracting
offices to establish and maintain manual solicitation mailing
lists and the need to use the Standard Form (SF) 129, Solicitation
Mai ling List Application. The purpose of the rule is to broaden
use and reliance on e-business applications. It is expected that
this rule will elimnate, in part, the need for contracting
of fices to maintain paper-based sources of contractor information.

Repl acenent pages: 1.1-3 and 1.1-4; 1.1-7 and 1.1-8; 5.2-3 and
5.2-4; 5.4-1 and 5.4-2; Part 14 TOC 14-1 and 14-2; 14.1-1 and
14.1-2; 14.2-1 and 14.2-2; 14.2-5 thru 14.2-8 (14.2-9 and 14. 2-10
removed); 14.5-1 and 14.5-2; 19.2-3 and 19.2-4; 19.4-1 and 19. 4-
2; 22.10-7 and 22.10-8; 36.2-3 and 36.2-4; Part 52 TOC 52-1 and
52-2; 52.2-39 and 52.2-40; Matrix 7 and Matrix 8; Part 53 TCC
53-1 thru 53-4; 53.2-1 and 53.2-2; and 53.3-39 and 53. 3-40.

Item | | —Energy-Efficient Standby Power Devices (FAR Case
2001- 028)

This final rule inplenents Executive Order 13221, of
July 31, 2001, Energy-Efficient Standby Power Devices, by
provi di ng gui dance on energy-efficient standby power devices.
The rule also clarifies requirenents for the purchase of
recovered material. The requirenents of this rule apply to
contracting officers that purchase products that use external
standby power devices or that contain an internal standby power
function, and products that are conposed of recovered material .
Government contracting and technical personnel will need to
ensure that proposed acquisitions conply with the Gover nnent
preference for energy-efficient products.

Repl acenent pages: 2.1-5 and 2.1-6; 11.1-1 and 11.1-2; 23.2-1
and 23.2-2; and 23.4-1 and 23. 4-2.

Item Il 1l —Electronic Listing of Acquisition Vehicles Avail abl e
For Use By More Than One Agency (FAR Case 2001-030)

This final rule provides the regulatory underpinning for the
operation and use of an online directory to facilitate greater
awar eness of contracts available for multiple agency use. The
rul e—



1. Adds a new Subpart 5.6, Publicizing Milti-Agency Use
Contracts, that—

(a) Provides the Internet address to access the database;

(b) Requires agencies to enter information into the
dat abase within ten days of award of a Governnentw de acquisition
contract (GMC), nulti-agency contract, Federal Supply Schedul e
contract, or other procurenent instrunent intended for use by
mul ti pl e agenci es including bl anket purchase agreenents under
Federal Supply Schedul e contracts; and

(c) Requires contracting activities to enter information
into the database by Cctober 31, 2003, on all existing contracts
and ot her procurenent instrunments intended for use by nultiple
agenci es, except for those expiring on or before June 1, 2004.

2. Adds | anguage at FAR 7.105(b)(1) to consider the sources
contained in the database as prospective sources of supplies and
servi ces.

3. Adds | anguage at FAR 10.002(b)(2)(iv) to encourage
querying the database during market research for information
rel evant to agency acquisitions.

Repl acenent pages: Structure i and ii; Part 5 TOC 5-1 and 5-2;
5.6-1 and 5.6-2; 7.1-3 and 7.1-4; and 10.0-1 and 10.0-2.

Item | V—Conpensati on Cost Principle (FAR Case 2001-008)

This final rule anends the FAR to revise the “conpensation
for personal services” cost principle by renoving unnecessary and
duplicative | anguage and restructuring it. This rule is of
particular interest to contracting officers who use cost analysis
to price contracts and nodifications, and who determ ne or
negoti ate reasonabl e costs in accordance with a clause of a
contract, e.g., price revision of fixed-price incentive
contracts, term nated contracts, indirect cost rates.

Repl acenent pages: 22.1-1 and 22.1-2; 31.1-1 and 31.1-2; 31.2-5
thru 31.2-12; 37.1-3 and 37.1-4; and 52.2-243 and 52. 2- 244,

|tem V—Leadership in Environnental Managenent (E O 13148)
(FAR Case 2000-005)

This final rule provides policies and procedures for
obt ai ning contractor information so that agencies can inpl enent
envi ronnent al managenent systens and conplete facility conpliance
audits. The rule inplenents Executive Order 13148 of April 21,



2000, Geening the Governnent through Leadership in Environnental
Managenment. The requirenents of this rule apply to facilities
owned or operated by Federal agencies, except those facilities

| ocated outside the United States and its outlying areas.

Repl acenent pages: Structure pp v and vi; Part 23 TOC pp 23-1
and 23-2; 23.1-1 and 23.1-2; 27.7-1 and 23.7-2; 23.8-1 and 23. 8-2;
23.9-1 and 23.9-2; 23.10-1 and 23.10-2; 52.2-37 and 52. 2- 38;
52.2-125 thru 52.2-130 (52.2-130.1 and 52. 2-130. 2 added); and
Matrix 21 and Matrix 22.

Item VI—Sel ling Cost Principle (FAR Case 2001-024)

This final rule anends the FAR to revise the “selling costs”
cost principle by restructuring the paragraphs and renoving
unnecessary and duplicative | anguage to increase clarity. The
rul e does not change the allowability of selling costs. The case
was initiated at the request of the Aerospace Industries
Association (AlA). This rule is of particular interest to
contractors and contracting officers who use cost analysis to
price contracts and nodifications, and who determ ne or negotiate
reasonabl e costs in accordance with a clause of a contract, e.g.,
price revision of fixed-price incentive contracts, term nated
contracts, or indirect cost rates.

Repl acenent pages: 31.2-3 and 31.2-4; and 31.2-13 thru 31.2-32.

ltem VI1 —Section 508 M cropurchase Exception Sunset Provision
(FAR Case 2002-012)

The interimrule published in the Federal Register at 67 FR
80321, Decenber 31, 2002, is converted to a final rule, wthout
change, to extend the Electronic and |Informati on Technol ogy
(Section 508) m cropurchase exception to Cctober 1, 2004.

Repl acenent pages: None.
ltem VI | —Techni cal Anmendnents

These anmendnents update references and make editori al
changes at FAR 19. 1005 and 52. 212- 1.

Repl acenent pages: 19.10-1 and 19.10-2 (19.10-3 and 19.10-4
added); and 52.2-25 and 52. 2- 26.



LOOSELEAF ONLY CORRECTI ON

PART 52—SOLI Cl TATI ON PROVI SI ONS AND CONTRACT CLAUSES

52.301 Solicitation provisions and contract clauses (Mtrix).
In the FAR Matrix at entry 52.232-25, Alternate I, the

letter “A” is renoved fromthe “FP SUP", “CR SUP", “FP R&D’, and

“FP SVC' col ums.

Repl acenent pages: Matrix 31 and Matrix 32.



FAC 2001-15 FILING | NSTRUCTI ONS

Nore: The FAR i s now segnmented by subparts. The FAR page nunbers
refl ect FAR Subparts. For exanple, "5.6-1" is page 1 of
Subpart 5.6, and "52.2-26" is page 26 of Subpart 52.2.

The foll owm ng pages reflect changes to the FAR that are
effective July 24, 200S3.

Renove Pages | nsert Pages
Structure i and il Structure i and i

Part 5 TOC, 5-1 and 5-2 Part 5 TOC, 5-1 and 5-2
None 5.6-1 and 5.6-2

7.1-3 and 7.1-4 7.1-3 and 7.1-4

10.0-1 and 10.0-2 10.0-1 and 10.0-2
19.10-1 and 19.10-2 19.10-1 thru 19.10-4
52.2-25 and 52. 2- 26 52.2-25 and 52. 2- 26

Matri x 31 and Matrix 32 Matrix 31 and Matri x 32



( BLANK PAGE)



FAC 2001-15 JULY 24, 2003

FEDERAL AQUISITION REGULATION
General Structure and Subparts

SUBCHAPTER A—GENERAL

PART 1—FEDERAL ACQUISITION REGULATIONS SYSTEM

11
12
13
14
15
16
17

Purpose, Authority, | ssuance

Administration

Agency Acquisition Regulations

Deviations from the FAR

Agency and Public Participation

Career Development, Contracting Authority, and Responsibilities
Determinations and Findings

PART 2—DEFINITIONS OF WORDS AND TERMS

21
2.2

Definitions
Definitions Clause

PART 3—IMPROPER BUSINESS PRACTICES AND PERSONAL CONFLICTS OF INTEREST

31
3.2
3.3
34
35
3.6
3.7
3.8
39

Safeguards

Contractor Gratuitiesto Government Personnel

Reports of Suspected Antitrust Violations

Contingent Fees

Other Improper Business Practices

Contracts with Government Employees or Organizations Owned or Controlled by Them
Voiding and Rescinding Contracts

Limitation on the Payment of Funds to Influence Federal Transactions

Whistleblower Protections for Contractor Employees

PART 4—ADMINISTRATIVE MATTERS

4.1
4.2
4.3
4.4
4.5
4.6
4.7
4.8
4.9
4.10

Contract Execution

Contract Distribution

Paper Documents

Safeguarding Classified Information Within Industry
Electronic Commerce in Contracting

Contract Reporting

Contractor Records Retention

Government Contract Files

Taxpayer |dentification Number Information
Contract Line Items

SUBCHAPTER B—COMPETITION AND ACQUISITION PLANNING

PART 5—PuUBLICIZING CONTRACT ACTIONS

51
52
53
54
55
5.6

Dissemination of Information

Synopses of Proposed Contract Actions
Synopses of Contract Awards

Release of Information

Paid Advertisements

Publicizing Multi-Agency Use Contracts



FEDERAL ACQUISITION REGULATION

PART 6—COMPETITION REQUIREMENTS

6.1 Full and Open Competition

6.2 Full and Open Competition After Exclusion of Sources
6.3 Other Than Full and Open Competition

6.4 Sealed Bidding and Competitive Proposals

6.5 Competition Advocates

PART 7—ACQUISITION PLANNING

7.1 Acquisition Plans

7.2 Planning for the Purchase of Suppliesin Economic Quantities
7.3 Contractor Versus Government Performance

7.4 Equipment L ease or Purchase

75 Inherently Governmental Functions

PART 8—REQUIRED SOURCES OF SUPPLIES AND SERVICES

8.1 Excess Personal Property

8.2 [Reserved]

8.3 [Reserved]

8.4 Federal Supply Schedules

85 Acquisition of Helium

8.6 Acquisition from Federal Prison Industries, Inc.
8.7 Acquisition from Nonprofit Agencies Employing People Who Are Blind or Severely Disabled
8.8 Acquisition of Printing and Related Supplies
8.9 [Reserved]

8.10 [Reserved]

8.11 Leasing of Motor Vehicles

PART 9—CONTRACTOR QUALIFICATIONS

9.1 Responsible Prospective Contractors

9.2 Quialifications Requirements

9.3 First Article Testing and Approval

9.4 Debarment, Suspension, and Ineligibility

9.5 Organizational and Consultant Conflicts of Interest

9.6 Contractor Team Arrangements

9.7 Defense Production Pools and Research and Development Pools

PART 10—MARKET RESEARCH

PART 11—DESCRIBING AGENCY NEEDS

111 Selecting and Developing Requirements Documents
11.2 Using and Maintaining Requirements Documents
11.3 Acceptable Material

114 Delivery or Performance Schedules

115 Liquidated Damages

11.6 Priorities and Allocations

11.7 Variation in Quantity

11.8 Testing

(FAC 2001-15) i



FAC 2001-15 JULY 24, 2003
PART 5—PUBLICIZING CONTRACT ACTIONS

5.000 Scope of part.

5.001 Definition.

5.002 Policy.

5.003 Governmentwide point of entry.

Subpart 5.1—Dissemination of I nformation
5.101 Methods of disseminating information.
5.102 Auvailability of solicitations.

Subpart 5.2—Synopses of Proposed Contract
Actions
5.201 General.
5.202 Exceptions.
5.203 Publicizing and response time.
5.204 Presolicitation notices.
5.205 Special situations.
5.206 Notices of subcontracting opportunities.
5.207 Preparation and transmittal of synopses.

Subpart 5.3—Synopses of Contract Awards
5.301 General.
5.302 Preparation and transmittal of synopses of
awards.

5.303

5.401
5.402
5.403
5.404
5.404-1
5.404-2

5.405

5.501
5.502
5.503
5.504

Announcement of contract awards.

Subpart 5.4—Release of I nformation
Generd.

Genera public.

Requests from Members of Congress.
Rdease of long-range acquisition estimates.
Rdease procedures.

Announcements of long-range acquisition
estimetes.

Exchange of acquisition information.

Subpart 5.5—Paid Advertisements
Definitions.

Authority.

Procedures.

Use of advertising agencies.

Subpart 5.6—Publicizing Multi-Agency Use

5.601

Contracts
Governmentwide database of contracts.
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FAC 2001-15 JULY 24, 2003

SUBPART 5.6—PUBLICIZING MULTI-AGENCY USE CONTRACTS

5.601

Subpart 5.6—Publicizing Multi-Agency Use
Contracts

5.601 Governmentwide database of contracts.

(a) A Governmentwide database of contractsand other pro-
curement instruments intended for use by multiple agenciesis
available viathe Internet at www.contractdirectory.gov. This
searchable databaseisatool that may be used to identify exist-
ing contracts and other procurement instruments that may be
used to fulfill Government needs.

(b) The contracting activity shall—

(2) Enter the information specified at wwww.contractdi-
rectory.gov, in accordance with the instructions on that web
site, within ten days of award of a Governmentwide acquisi-
tion contract (GWAC), multi-agency contract, Federal Sup-
ply Schedule contract, or any other procurement instrument
intended for use by multiple agencies, including blanket pur-
chase agreements (BPAs) under Federal Supply Schedule
contracts.

(2) Enter the information specified at wwww.contractdi-
rectory.gov in accordance with the instructions on that web
site by October 31, 2003, for all contracts and other procure-
ment instruments intended for use by multiple agencies that
were awarded before July 24, 2003.

* * *

56-1
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SUBPART 7.1—ACQUISITION PLANS

7.105

(2) Applicable conditions. State all significant condi-
tions affecting the acquisition, such as—

(i) Regquirements for compatibility with existing or
future systems or programs; and

(if) Any known cost, schedule, and capability or per-
formance constraints.

(3) Cost. Set forth the established cost goals for the
acquisition and the rationale supporting them, and discuss
related cost concepts to be employed, including, as appropri-
ate, the following items:

(i) Life-cycle cost. Discuss how life-cycle cost will
be considered. If it is not used, explain why. If appropriate,
discuss the cost model used to develop life-cycle-cost esti-
mates.

(i) Design-to-cost. Describe the design-to-cost
objective(s) and underlying assumptions, including the ratio-
nale for quantity, learning-curve, and economic adjustment
factors. Describe how objectives are to be applied, tracked,
and enforced. Indicate specific related solicitation and con-
tractual requirements to be imposed.

(iii) Application of should-cost. Describe the appli-
cation of should-cost analysis to the acquisition (see 15.407-
4).

(4) Capability or performance. Specify the required
capabilities or performance characteristics of the supplies or
the performance standards of the services being acquired and
state how they are related to the need.

(5) Delivery or performance-period requirements.
Describe the basis for establishing delivery or performance-
period requirements (see Subpart 11.4). Explain and provide
reasons for any urgency if it results in concurrency of devel-
opment and production or constitutesjustification for not pro-
viding for full and open competition.

(6) Trade-offs. Discuss the expected consequences of
trade-offs among the various cost, capability or performance,
and schedule goals.

(7) Risks. Discuss technical, cost, and schedule risks
and describe what efforts are planned or underway to reduce
risk and the consequences of failure to achieve goals. If con-
currency of development and production is planned, discuss
its effects on cost and schedule risks.

(8) Acquisition streamlining. If specifically designated
by the requiring agency as a program subject to acquisition
streamlining, discuss plans and procedures to—

(i) Encourage industry participation by using draft
solicitations, presolicitation conferences, and other means of
stimulating industry involvement during design and develop-
ment in recommending the most appropriate application and
tailoring of contract requirements;

(if) Select and tailor only the necessary and cost-
effective requirements; and

(iii) State the timeframe for identifying which of
those specifications and standards, originally provided for
guidance only, shall become mandatory.

(b) Plan of action—(1) Sources. Indicate the prospective
sources of supplies or services that can meet the need. Con-
sider required sources of supplies or services (see Part 8) and
sources identifiable through databases including the Govern-
mentwide database of contracts and other procurement instru-
ments intended for use by multiple agencies available at
www.contractdirectory.gov. Include consideration of small
business, veteran-owned small business, service-disabled
veteran-owned small business, HUBZone small business,
small disadvantaged business, and women-owned small busi-
ness concerns (see Part 19), and the impact of any bundling
that might affect their participation in the acquisition (see
7.107) (15 U.S.C. 644(e)). Address the extent and results of
the market research and indicate their impact on the various
elements of the plan (see Part 10).

(2) Competition. (i) Describe how competition will be
sought, promoted, and sustained throughout the course of the
acquisition. If full and open competition is not contemplated,
citetheauthority in 6.302, discussthe basisfor the application
of that authority, identify the source(s), and discuss why full
and open competition cannot be obtained.

(ii) ldentify the major components or subsystems.
Discuss component breakout plans relative to these major
componentsor subsystems. Describe how competition will be
sought, promoted, and sustained for these components or sub-
systems.

(iii) Describe how competition will be sought, pro-
moted, and sustained for spares and repair parts. |dentify the
key logistic milestones, such astechnical data delivery sched-
ules and acquisition method coding conferences, that affect
competition.

(iv) When effective subcontract competition is both
feasible and desirable, describe how such subcontract compe-
tition will be sought, promoted, and sustained throughout the
course of the acquisition. Identify any known barriers to
increasing subcontract competition and address how to over-
come them.

(3) Source-selection procedures. Discuss the source-
selection procedures for the acquisition, including the timing
for submission and evaluation of proposals, and the relation-
ship of evaluation factors to the attainment of the acquisition
objectives (see Subpart 15.3).

(4) Acquisition considerations. (i) For each contract
contemplated, discuss contract type selection (see Part 16);
use of multiyear contracting, options, or other special con-
tracting methods (see Part 17); any special clauses, special
solicitation provisions, or FAR deviations required (see Sub-
part 1.4); whether sealed bidding or negotiation will be used
and why; whether equipment will be acquired by lease or pur-
chase (see Subpart 7.4) and why; and any other contracting

7.1-3



7.105

FEDERAL ACQUISITION REGULATION

considerations. Provide rationale if a performance-based con-
tract will not be used or if a performance-based contract for
servicesis contemplated on other than afirm fixed price basis
(see 37.102(a) and 16.505(a)(3)).

(ii) For each order contemplated, discuss—

(A) For information technology acquisitions,
how the capital planning and investment control requirements
of 40 U.S.C. 1422 and OMB Circular A-130 will be met (see
7.103(t) and Part 39); and

(B) Why this action benefits the Government,
such as when—

(1) The agency can accomplish its mission
more efficiently and effectively (e.g., take advantage of the
servicing agency's specialized expertise; or gain access to
contractors with needed expertise); or

(2) Ordering through an indefinite delivery
contract facilitates access to small business concerns, includ-
ing small disadvantaged business concerns, 8(a) contractors,
women-owned small business concerns, HUBZone small
business concerns, veteran-owned small business concerns,
or service-disabled veteran-owned small business concerns.

(5) Budgeting and funding. Include budget estimates,
explain how they were derived, and discuss the schedule for
obtaining adequate funds at the time they are required (see
Subpart 32.7).

(6) Product or service descriptions. Explain the choice
of product or service description types (including
performance-based contracting descriptions) to be used inthe
acquisition.

(7) Priorities, allocations, and allotments. When
urgency of the requirement dictates a particularly short deliv-
ery or performance schedule, certain priorities may apply. If
s, specify the method for obtaining and using priorities, allo-
cations, and allotments, and the reasons for them (see Subpart
11.6).

(8) Contractor versus Government performance.
Address the consideration given to OMB Circular No. A-76
(see Subpart 7.3).

(9) Inherently governmental functions. Address the
consideration given to OFPP Policy Letter 92-1 (see Subpart
7.5).

(10) Management information requirements. Discuss,
as appropriate, what management system will be used by the
Government to monitor the contractor’s effort.

(12) Make or buy. Discuss any consideration given to
make-or-buy programs (see 15.407-2).

(12) Test and evaluation. To the extent applicable,
describe the test program of the contractor and the Govern-
ment. Describe the test program for each major phase of a
major system acquisition. If concurrency is planned, discuss
the extent of testing to be accomplished before production
release.

(13) Logistics considerations. Describe—

7.1-4  (FAC 2001-15)

(i) The assumptions determining contractor or
agency support, both initially and over the life of the acquisi-
tion, including consideration of contractor or agency mainte-
nance and servicing (see Subpart 7.3) and distribution of
commercial items;

(ii)y The reliability, maintainability, and quality
assurance requirements, including any planned use of warran-
ties (see Part 46);

(iii) The requirements for contractor data (including
repurchase data) and datarights, their estimated cost, and the
use to be made of the data (see Part 27); and

(iv) Standardization concepts, including the neces-
sity to designate, in accordance with agency procedures, tech-
nical equipment as “standard” so that future purchases of the
equipment can be made from the same manufacturing source.

(14) Government-furnished property. Indicate any
property to be furnished to contractors, including material and
facilities, and discuss any associated considerations, such as
its availability or the schedule for its acquisition (see Part 45).

(15) Government-furnished information. Discuss any
Government information, such as manuals, drawings, and test
data, to be provided to prospective offerors and contractors.

(16) Environmental and energy conservation objec-
tives. Discuss all applicable environmental and energy con-
servation objectives associated with the acquisition (see Part
23), the applicability of an environmental assessment or envi-
ronmental impact statement (see 40 CFR 1502), the proposed
resolution of environmental issues, and any environmentally-
related requirements to be included in solicitations and con-
tracts.

(17) Security considerations. For acquisitions dealing
with classified matters, discuss how adequate security will be
established, maintained, and monitored (see Subpart 4.4).

(18) Contract administration. Describe how the con-
tract will be administered. In contracts for services, include
how inspection and acceptance corresponding to the work
statement’ s performance criteria will be enforced.

(19) Other considerations. Discuss, as applicable, stan-
dardization concepts, the industrial readiness program, the
Defense Production Act, the Occupational Safety and Health
Act, foreign sales implications, and any other matters ger-
mane to the plan not covered elsewhere.

(20) Milestones for the acquisition cycle. Address the
following steps and any others appropriate:

Acquisition plan approval.

Statement of work.

Specifications.

Data requirements.

Completion of acquisition-package preparation.

Purchase request.

Justification and approval for other than full and open
competition where applicable and/or any required D&F
approval.
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PART 10—MARKET RESEARCH

10.002

10.000 Scope of part.

This part prescribes policies and procedures for conduct-
ing market research to arrive at the most suitable approach to
acquiring, distributing, and supporting supplies and services.
This part implements requirements of 41 U.S.C. 253a(a)(1),
41 U.S.C 264b, and 10 U.S.C. 2377.

10.001 Palicy.
(a) Agencies must—
(1) Ensure that legitimate needs are identified and
trade-offs evaluated to acquire items that meet those needs;
(2) Conduct market research appropriate to the circum-
stances—

(i) Before developing new requirements documents
for an acquisition by that agency;

(i) Before soliciting offers for acquisitions with an
estimated value in excess of the simplified acquisition
threshold;

(iii) Before soliciting offers for acquisitions with an
estimated value less than the simplified acquisition threshold
when adequate information is not available and the circum-
stances justify its cost;

(iv) Before soliciting offers for acquisitions that
could lead to a bundled contract (15 U.S.C. 644(e)(2)(A));
and

(v) Agencies shall conduct market research on an
ongoing basis, and take advantage to the maximum extent
practicable of commercially available market research meth-
ods, to identify effectively the capabilities, including the
capabilities of small businesses and new entrants into Fed-
era contracting, that are available in the marketplace for
meeting the requirements of the agency in furtherance of
defense against or recovery from terrorism or nuclear, bio-
logical, chemical or radiological attack (Pub. L. 107-296,
Sec. 858); and

(3) Use the results of market research to—

(i) Determine if sources capable of satisfying the
agency's requirements exist;

(ii) Determine if commercial items or, to the extent
commercial items suitable to meet the agency's needs are not
available, nondevelopmental items are available that—

(A) Meet the agency's requirements,

(B) Could be modified to meet the agency's
reguirements; or

(C) Could meet the agency's requirements if
those requirements were modified to a reasonable extent;

(iii) Determine the extent to which commercial
items or nondevelopmental items could be incorporated at
the component level;

(iv) Determine the practices of firms engaged in
producing, distributing, and supporting commercial items,
such as terms for warranties, buyer financing, maintenance
and packaging, and marking;

(v) Ensure maximum practicable use of recovered
materials (see Subpart 23.4) and promote energy conserva
tion and efficiency; and

(vi) Determine whether bundling is necessary and
justified (see 7.107) (15 U.S.C. 644(e)(2)(A)).

(vii) Assess the availability of electronic and infor-
mation technology that meets all or part of the applicable
accessibility standards issued by the Architectural and
Transportation Barriers Compliance Board at 36 CFR part
1194 (see Subpart 39.2).

(b) When conducting market research, agencies should
not request potential sources to submit more than the mini-
mum information necessary.

(c) If an agency contemplates awarding a bundled con-
tract, the agency—

(1) When performing market research, should consult
with the local Small Business Administration procurement
center representative (PCR) or, if a PCR is not assigned to
the procuring activity, the SBA Office of Government Con-
tracting Area Office serving the area in which the procuring
activity is located; and

(2) At least 30 days before release of the solicitation—

(i) Must notify any affected incumbent small busi-
ness concerns of the Government’s intention to bundle the
reguirement; and

(if)y Should notify any affected incumbent small
business concerns of how the concerns may contact the
appropriate Small Business Administration representative.

10.002 Procedures.

(a) Acquisitions begin with a description of the Govern-
ment's needs stated in terms sufficient to allow conduct of
market research.

(b) Market research is then conducted to determine if
commercial items or nondevelopmental items are available
to meet the Government's needs or could be modified to
meet the Government's needs.

(1) The extent of market research will vary, depending
on such factors as urgency, estimated dollar value, complex-
ity, and past experience. Market research involves obtaining
information specific to the item being acquired and should
include—

(i) Whether the Government's needs can be met
by—
(A) Items of atype customarily available in the
commercial marketplace;
(B) Items of a type customarily available in the
commercial marketplace with modifications; or
(C) Items used exclusively for governmental
purposes,
(if) Customary practices regarding customizing,
modifying or tailoring of items to meet customer needs and
associated costs;

(FAC 2001-15) 10.0-1
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(iii) Customary practices, including warranty, buyer
financing, discounts, etc., under which commercial sales of
the products are made;

(iv) The requirements of any laws and regulations
unique to the item being acquired;

(v) The availability of items that contain recovered
materials and items that are energy efficient;

(vi) The distribution and support capabilities of
potential suppliers, including alternative arrangements and
cost estimates; and

(vii) Size and status of potential sources (see Part
19).
(2) Techniques for conducting market research may
include any or all of the following:

(i) Contacting knowledgeable individuals in Gov-
ernment and industry regarding market capabilities to meet
reguirements.

(i) Reviewing the results of recent market research
undertaken to meet similar or identical requirements.

(iii) Publishing formal requests for information in
appropriate technical or scientific journals or business publi-
cations.

(iv) Querying the Governmentwide database of
contracts and other procurement instruments intended for
use by multiple agencies available at www.contractdirec-
tory.gov and other Government databases that provide infor-
mation relevant to agency acquisitions.

(v) Participating in interactive, on-line communica-
tion among industry, acquisition personnel, and customers.

10.0-2

(vi) Obtaining source lists of similar items from
other contracting activities or agencies, trade associations or
other sources.

(vii) Reviewing catalogs and other generally avail-
able product literature published by manufacturers, distribu-
tors, and dealers or available on-line.

(viii) Conducting interchange meetings or holding
presolicitation conferences to involve potential offerors early
in the acquisition process.

(c) If market research indicates commercial or hondevel-
opmental items might not be available to satisfy agency
needs, agencies shall reevaluate the need in accordance with
10.001(a)(3)(ii) and determine whether the need can be
restated to permit commercial or nondevelopmental items to
satisfy the agency's needs.

(d)(1) If market research establishes that the Govern-
ment's need may be met by a type of item or service custom-
arily available in the commercial marketplace that would
meet the definition of a commercial item at Subpart 2.1, the
contracting officer shall solicit and award any resultant con-
tract using the policies and procedures in Part 12.

(2) If market research establishes that the Govern-
ment's need cannot be met by a type of item or service cus-
tomarily available in the marketplace, Part 12 shall not be
used. When publication of the notice at 5.201 is required, the
contracting officer shall include a notice to prospective off-
erors that the Government does not intend to use Part 12 for
the acquisition (see 5.207(¢e)(4)).

(e) Agencies should document the results of market
research in a manner appropriate to the size and complexity
of the acquisition.
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19.1005

Subpart 19.10—Small Business
Competitiveness Demonstration Program

19.1001 General.

The Small Business Competitiveness Demonstration Pro-
gram was established by the Small Business Competitiveness
Demonstration Program Act of 1988, Public Law 100-656
(15 U.S.C. 644 note). The program is implemented by a joint
OFPP and SBA Policy Directive and Implementation Plan,
dated May 25, 1999. The program consists of two major com-
ponents—

(a) Unrestricted competition in four designated industry
groups; and

(b) Enhanced small business participation in 10 agency
targeted industry categories.

19.1002 Definitions.

“Emerging small business,” as used in this subpart, means
asmall business concern whose size isno greater than 50 per-
cent of the numerical size standard applicable to the North
American Industry Classification System (NAICS) code
assigned to a contracting opportunity.

“Emerging small business reserve amount,” for the desig-
nated groups described in 19.1005, means a threshold estab-
lished by the Office of Federal Procurement Policy of—

(1) $25,000 for construction, refuse systems and related
services, and nonnuclear ship repair; and

(2) $50,000 for architectural and engineering services.

19.1003 Purpose.
The purpose of the Program isto—

(a) Assess the ability of small businesses to compete suc-
cessfully in certain industry categories without competition
being restricted by the use of small business set-asides. This
portion of the program islimited to the four designated indus-
try groups listed in section 19.1005.

(b) Expand small business participation in 10 targeted
industry categories through continued use of set-aside proce-
dures, increased management attention, and specifically tai-
lored acquisition procedures, as implemented through agency
procedures.

(c) Measure the extent to which awards are made to a new
category of small businesses known as emerging small busi-
nesses (ESB's), and to provide for certain acquisitions to be
reserved for ESB participation only. This portion of the pro-
gram is also limited to the four designated industry groups
listed in section 19.1005.

19.1004 Participating agencies.

The following agencies have been identified as partici-
pants in the demonstration program:

The Department of Agriculture.

The Department of Defense, except the National Imagery
and Mapping Agency.

The Department of Energy.

The Department of Health and Human Services.

The Department of the Interior.

The Department of Transportation.

The Department of Veterans Affairs.

The Environmental Protection Agency.

The Genera Services Administration.

The National Aeronautics and Space Administration.

19.1005 Applicability.
(a) Designated industry groups. |

NAICS

CODE NAICS DESCRIPTI ON

1. CONSTRUCTION (EXCEPT DREDGING) |
SUBSECTOR 236—CONSTRUCTION OF BUILDINGS

236115 New Single-Family Housing Construction (except
Operative Builders)

236116  New Multi-Family Housing Construction (except Oper-
ative Builders)

236117  New Housing Operative Builders

236118  Residential Remodelers

236210  Industria Building Construction

236220 Commercial and Institutional Building Construction

SUBSECTOR 237—HEAVY AND CIVIL ENGINEERING
CONSTRUCTION

237110  Water and Sewer Line and Related Structures Construc-
tion

237120  Oil and Gas Pipeline and Related Structures Construc-
tion

237130  Power and Communication Line and Related Structures
Construction

237210 Land Subdivision

237310  Highway, Street, and Bridge Construction

237990  Other Heavy and Civil Engineering Construction

(except dredging)
SUBSECTOR 238—SPECIALTY TRADE CONTRACTORS

238110  Poured Concrete Foundation and Structure Contractors

238120  Structural Steel and Precast Concrete Contractors

238130  Framing Contractors

238140 Masonry Contractors

238150  Glass and Glazing Contractors

238160 Roofing Contractors

238170  Siding Contractors

238190  Other Foundatin, Structure, and Building Exterior Con-
tractors

238210  Electrical Contractors

238220  Plumhing, Heating, and Air-Conditioning Contractors

238290  Other Building Equipment Contractors

238310  Drywall and Insulation Contractors

238320  Painting and Wall Covering Contractors

238330  Flooring Contractors

19.10-1
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NAICS NAICS
CODE NAICSDESCRIPTION CODE NAICS DESCRIPTION
238340  Tileand Terrazzo Contractors 4. REFUSE SYSTEMS AND RELATED SERVICES
238350  Finish Carpentry Contractors 562111  Solid Waste Collection or
238390  Other Building Finishing Contractors 562119  Other Waste Collection or
238910  Site Preparation Contractors 562219  Other Nonhazardous Waste Treatment and Disposal
238990  All Other Specialty Trade Contractors PSC S205 Trash/Garbage Collection Services—including Portable
2. NON-NUCLEAR SHIP REPAIR Sanitation Services
336611  Ship Building and Repairing

PSC J998 Non-nuclear Ship Repair (East) Ship Repair (including
overhauls and conversions) performed on non-nuclear
propelled and nonpropelled ships east of the 108th
meridian

PSC J999 Non-nuclear Ship Repair (West) Ship Repair (including
overhauls and conversions) performed on non-nuclear
propelled and nonpropelled ships west of the 108th
meridian

3. ARCHITECTURAL AND ENGINEERING SERVICES
(INCLUDING SURVEYING AND MAPPING)

541310  Architectural Services or

541330  Engineering Services

PSC C111 Administrative and Service Buildings

PSC C112 Airfield, Communication and Missile Facilities

PSC C113 Educational Buildings

PSC C114 Hospital Buildings

PSC C115 Industrial Buildings

PSC C116 Residential Buildings

PSC C117 Warehouse Buildings

PSC C118 Research and Development Facilities

PSC C119 Other Buildings

PSC C121 Conservation and Development

PSC C122 Highways, Roads, Streets, Bridges and Railways

PSC C123 Electric Power Generation (EPG)

PSC C124 Utilities

PSC C129 Other Non-Building Structures

PSC C130 Restoration

PSC C211 Architect-Engineering Services (including landscaping,
interior layout, and designing)

PSC C212 Engineering Drafting Services

PSC C213 A&E Inspection Services (non-construction)

PSC C214 A&E Management Engineering Services

PSC C215 A&E Production Engineering Services (including
Design and Control, and Building Programming)

PSC C216 Marine Architect and Engineering Services

PSC C219 Other Architect and Engineering Services

541360  Geophysical Surveying and Mapping Services or

541370  Surveying and Mapping (except Geophysical) Services

PSC T002 Cartography Services

PSC T004 Charting Services

PSC T008 Photogrammetry Services

PSC T0O09 Aeria Photographic Services

PSC T014 Topography Services

PSC R404 Land Surveys, Cadastral Services (non-construction)

19.10-2

(b) Targeted industry categories. Each participating
agency, in consultation with the Small Business Administra-
tion, designates its own targeted industry categories for
enhanced small business participation.

19.1006 Exclusions.

This subpart does not apply to—

(a) Orders placed against Federal Supply Schedules;

(b) Contract awardsto educational and nonprofit organiza-
tions; or

(c) Contract awards to governmental entities.

19.1007 Procedures.
(a) General. (1) All solicitations must include the applica-
ble NAICS code and size standards.

(2) The face of each award made pursuant to the pro-
gram must contain a statement that the award is being issued
pursuant to the Small Business Competitiveness Demonstra-
tion Program.

(b) Solicitations greater than the ESB reserve amount.
(1) Solicitations for acquisitionsin any of the four designated

industry groups that have an anticipated dollar value greater
than the emerging small business reserve amount must not be
considered for small business set-asides under Subpart 19.5.
However, agencies may reinstate the use of small business
set-asides as necessary to meet their assigned goals, but only
within organizational units that failed to meet the small busi-
ness participation goal.

(2) Acquisitionsin the designated industry groups must
continue to be considered for placement under the 8(a) Pro-
gram (see Subpart 19.8) and the HUBZone Program (see Sub-
part 19.13).

(c) Solicitations equal to or less than the ESB reserve
amount. (1) Solicitations for acquisitions in the four desig-
nated industry groups with an estimated value equal to or less
than the emerging small business reserve amount must be set
aside for ESBs, provided that the contracting officer deter-
mines that there is a reasonable expectation of obtaining
offers from two or more responsible ESBs that will be com-
petitive in terms of market price, quality, and delivery. If no
such reasonable expectation exists, the contracting officer
must—
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(i) For acquisitions $25,000 or less, proceed in
accordance with Subpart 19.5, 19.8, or 19.13; or

(i) For acquisitions greater than $25,000 and less
than or equal to the ESB reserve amount, proceed in accor-
dance with paragraph (b) of this section.

(2) If the contracting officer proceeds with the ESB set-
aside and receives a quotation from only one ESB at areason-
able price, the contracting officer must make the award. If
thereis no quote from an ESB, or the quote is not at areason-
able price, then the contracting officer must cancel the ESB
set-aside and proceed in accordance with paragraph (c)(1)(i)
or (ii) of this section.

(d) Expanding small business participation in targeted
industry categories. Each participating agency must develop
and implement atime-phased strategy with incremental goals,
including reporting on goal attainment. To the extent practi-
cable, provisions that encourage and promote teaming and
joint ventures must be considered. These provisions should
permit small business firms to effectively compete for con-

tracts that individual small businesses would be ineligible to
compete for because of lack of production capacity or capa-
bility.

19.1008 Solicitation provisions.

(@) Insert in full text the provision at 52.219-19, Small
Business Concern Representation for the Small Business
Competitiveness Demonstration Program, in all solicitations
in the four designated industry groups.

(b) Insert in full text the provision at 52.219-20, Notice of
Emerging Small Business Set-Aside, in all solicitations for
emerging small businesses in accordance with 19.1007(c).

(c) Insert in full text the provision at 52.219-21, Small
Business Size Representation for Targeted Industry Catego-
ries under the Small Business Competitiveness Demonstra-
tion Program, in all solicitationsissued in each of the targeted
industry categories under the Small Business Competitive-
ness Demonstration Program that are expected to result in a
contract award in excess of $25,000.
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SUBPART 52.2—TEXT OF PROVISIONS AND CLAUSES

52.212-1

52.212-1 Instructionsto Offerors—Commercial |tems.
As prescribed in 12.301(b)(1), insert the following provi-
sion:

INSTRUCTIONS TO OFFERORS—COMMERCIAL ITEMS
(JuLy 2003)

(& North American Industry Classification System
(NAICS) code and small business size standard. The NAICS
code and small business size standard for this acquisition
appear in Block 10 of the solicitation cover sheet (SF 1449).
However, the small business size standard for a concern
which submits an offer in its own name, but which proposes
to furnish an item which it did not itself manufacture, is 500
employees.

(b) Submission of offers. Submit signed and dated offers
to the office specified in this solicitation at or before the exact
time specified in this solicitation. Offers may be submitted
on the SF 1449, letterhead stationery, or as otherwise speci-
fied in the solicitation. Asaminimum, offers must show—

(1) The solicitation number;

(2) The time specified in the solicitation for receipt of
offers;

(3) The name, address, and telephone number of the off-
eror;

(4) A technical description of the items being offered in
sufficient detail to evaluate compliance with the requirements
in the solicitation. This may include product literature, or
other documents, if necessary;

(5) Terms of any express warranty;

(6) Price and any discount terms;

(7) “Remit to” address, if different than mailing
address;

(8) A completed copy of the representations and certi-
fications at FAR 52.212-3;

(9) Acknowledgment of Solicitation Amendments;

(10) Past performance information, when included as
an evaluation factor, to include recent and relevant contracts
for the same or similar items and other references (including
contract numbers, points of contact with telephone numbers
and other relevant information); and

(11) If the offer isnot submitted on the SF 1449, include
a statement specifying the extent of agreement with all terms,
conditions, and provisions included in the solicitation. Offers
that fail to furnish required representations or information, or
reject the terms and conditions of the solicitation may be
excluded from consideration.

(c) Period for acceptance of offers. The offeror agreesto
hold the prices in its offer firm for 30 calendar days from the
date specified for receipt of offers, unless another time period
is specified in an addendum to the solicitation.

(d) Product samples. When required by the solicitation,
product samples shall be submitted at or prior to the time
specified for receipt of offers. Unless otherwise specified in

this solicitation, these samples shall be submitted at no
expense to the Government, and returned at the sender's
request and expense, unless they are destroyed during
preaward testing.

(e) Multiple offers. Offerors are encouraged to submit
multiple offers presenting alternative terms and conditions or
commercial itemsfor satisfying the requirements of this solic-
itation. Each offer submitted will be evaluated separately.

(f) Late submissions, modifications, revisions, and with-
drawals of offers. (1) Offerors are responsible for submitting
offers, and any modifications, revisions, or withdrawals, so as
to reach the Government office designated in the solicitation
by the time specified in the solicitation. If no timeis specified
in the solicitation, the time for receipt is 4:30 p.m., local time,
for the designated Government office on the date that offers
or revisions are due.

(2)(i) Any offer, modification, revision, or withdrawal
of an offer received at the Government office designated in
the solicitation after the exact time specified for receipt of
offersis“late” and will not be considered unlessit is received
before award is made, the Contracting Officer determines that
accepting the late offer would not unduly delay the acquisi-
tion; and—

(A) If it was transmitted through an electronic
commerce method authorized by the solicitation, it was
received at the initial point of entry to the Government infra-
structure not later than 5:00 p.m. one working day prior to the
date specified for receipt of offers; or

(B) Thereis acceptable evidence to establish that
it was received at the Government installation designated for
receipt of offers and was under the Government’'s control
prior to the time set for receipt of offers; or

(C) If this solicitation is a request for proposals,
it was the only proposal received.

(if) However, a late modification of an otherwise
successful offer, that makes its terms more favorable to the
Government, will be considered at any time it is received and
may be accepted.

(3) Acceptable evidence to establish the time of receipt
at the Government installation includes the time/date stamp
of that installation on the offer wrapper, other documentary
evidence of receipt maintained by the installation, or oral tes-
timony or statements of Government personnel.

(4) If an emergency or unanticipated event interrupts
normal Government processes so that offers cannot be
received at the Government office designated for receipt of
offers by the exact time specified in the solicitation, and
urgent Government requirements preclude amendment of the
solicitation or other notice of an extension of the closing date,
the time specified for receipt of offers will be deemed to be
extended to the same time of day specified in the solicitation
onthe first work day on which normal Government processes
resume.

52.2-25
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(5) Offers may be withdrawn by written notice received
at any time before the exact time set for receipt of offers. Oral
offers in response to oral solicitations may be withdrawn
orally. If the solicitation authorizes facsimile offers, offers
may be withdrawn via facsimile received at any time before
the exact time set for receipt of offers, subject to the condi-
tions specified in the solicitation concerning facsimile offers.
An offer may be withdrawn in person by an offeror or its
authorized representative if, before the exact time set for
receipt of offers, the identity of the person requesting with-
drawal is established and the person signs a receipt for the
offer.

(g) Contract award (not applicable to Invitation for Bids).
The Government intends to evaluate offers and award a con-
tract without discussions with offerors. Therefore, the off-
eror'sinitial offer should contain the offeror's best terms from
a price and technical standpoint. However, the Government
reserves the right to conduct discussions if later determined
by the Contracting Officer to be necessary. The Government
may reject any or all offersif such actionisinthe public inter-
est; accept other than the lowest offer; and waive informalities
and minor irregularities in offers received.

(h) Multiple awards. The Government may accept any
item or group of items of an offer, unless the offeror qualifies
the offer by specific limitations. Unless otherwise provided
in the Schedule, offers may not be submitted for quantities
less than those specified. The Government reserves the right
to make an award on any item for a quantity less than the
quantity offered, at the unit prices offered, unless the offeror
specifies otherwise in the offer.

(i) Availability of requirements documents cited in the
solicitation. (1)(i) The GSA Index of Federal Specifications,
Standards and Commercial Item Descriptions, FPMR Part
101-29, and copies of specifications, standards, and commer-
cia item descriptions cited in this solicitation may be
obtained for a fee by submitting a request to—

GSA Federal Supply Service Specifications Section
Suite 8100

470 East L' Enfant Plaza, SW

Washington, DC 20407

Telephone (202) 619-8925
Facsimile (202) 619-8978.

(ii) If the General Services Administration, Depart-
ment of Agriculture, or Department of Veterans Affairs
issued this solicitation, a single copy of specifications, stan-
dards, and commercial item descriptions cited in this solicita-
tion may be obtained free of charge by submitting a request
to the addressee in paragraph (i)(1)(i) of thisprovision. Addi-
tional copies will be issued for afee.

(2) The DoD Index of Specifications and Standards
(DoDISS) and documents listed in it may be obtained from
the—

52.2-26

Department of Defense Single Stock Point (DoDSSP)
Building 4, Section D

700 Robbins Avenue

Philadelphia, PA 19111-5094

Telephone (215) 697-2667/2179
Facsimile (215) 697-1462.

(i) Automatic distribution may be obtained on a sub-
scription basis.
(ii) Order forms, pricing information, and customer
support information may be obtained—
(A) By telephone at (215) 697-2667/2179; or
(B) Through the DoDSSP Internet site at http://
dodssp.daps.mil.

(3) Nongovernment (voluntary) standards must be
obtained from the organization responsible for their prepara-
tion, publication, or maintenance.

() Data Universal Numbering System (DUNS) Number.
(Appliesto offersexceeding $25,000.) The offeror shall enter,
in the block with its name and address on the cover page of
its offer, the annotation “DUNS’ followed by the DUNS
number that identifies the offeror’s name and address. |If the
offeror does not have a DUNS number, it should contact Dun
and Bradstreet to obtain one at no charge. An offeror within
the United States may call 1-800-333-0505. The offeror may
obtain more information regarding the DUNS number,
including locations of local Dun and Bradstreet Information
Services officesfor offerorslocated outside the United States,
from the Internet home page at http://mmw.customerser-
vice@dnb.com. If an offeror isunableto locate alocal service
center, it may send an e-mail to Dun and Bradstreet at glo-
balinfo@mail.dnb.com.

(End of provision)

52.212-2 Evaluation—Commercial Items.
As prescribed in 12.301(c), the Contracting Officer may
insert a provision substantially as follows:

EVALUATION—COMMERCIAL ITEMS (JAN 1999)

(a) The Government will award a contract resulting from
this solicitation to the responsible offeror whose offer con-
forming to the solicitation will be most advantageous to the
Government, price and other factors considered. The follow-
ing factors shall be used to evaluate offers:

[Contracting Officer shall insert the significant evaluation
factors, such as (i) technical capability of the item offered to
meet the Government requirement; (ii) price; (iii) past perfor-
mance (see FAR 15.304); (iv) small disadvantaged business
participation; and includethemin therelative order of impor-
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PRINCIPLE TYPE AND/OR PURPOSE OF CONTRACT

PROVISION OR CLAUSE PRESCRIBED P IBR | UCF FP CR FP CR FP CR FP CR | T&M | LMV | COM | DDR | A&E | FAC | IND | TRN | SAP | UTL Cl
IN OR SUP | SUP | R&D | R&D | SVC | SVC | CON | CON | LH svc DEL svc
C
Alternate | 32.502-4(b) C | Yes | A A A A A A A A A A A
Alternate Il (See Note 1.) 32.502-4(c) C | Yes |
Alternate 11 32.502-4(d) C | Yes | A
52.232-17 Interest. 32.617(a) and C | Yes | A A A A A A A A A A A A A A A A A
(b)
52.232-18 Availability of Funds. 32.705-1(a) C | Yes | A A A A A A A A A A A A A A A A A A
52.232-19 Availability of Fundsfor  |32.705-1(b) C | Yes | A A A A
the Next Fiscal Year.
52.232-20 Limitation of Cost. 32.705-2(a) C | Yes | A A A A A A A A A A
52.232-21 Limitation of Cost 32.705-2(b) C | Yes |
(Fecilities).
52.232-22 Limitation of Funds. 32.705-2(c) C | Yes | A A A A A A A A A
52.232-23 Assignment of Claims. 32.806(a)(1) C | Yes | A A A A A A A A A A A A A A A A A A
Alternate | 32.806(a)(2) C | Yes | A A A A A A A A A A A A A A A A A A
52.232-24 Prohibition of Assignment |32.806(b) C | Yes | A A A A A A A A A A A A A A A A A A
of Claims.
52.232-25 Prompt Payment. 32.908(c) C | Yes | A A A A A A A A A A A A A A A A
Alternate | 32.908(c)(3) C | Yes | v v v A A A A A A A A A A A A
52.232-26 Prompt Payment for Fixed- | 32.908(a) C | Yes | A
Price Architect-Engineer Contracts.
52.232-27 Prompt Payment for 32.908(b) C | Yes | R R
Congtruction Contracts.
52.232-28 Invitation to Propose 32.1005(b)(1) No L A A A A A A A A A A
Performance-Based Payments. P
Alternate | 32.1005(b)(2) P | No L A A A A A A A A A A

FEDERAL AQUISITION REGULATION (FAR) Matrix 31



PRINCIPLE TYPE AND/OR PURPOSE OF CONTRACT
PRrRoOVISION OR CLAUSE PRESCRIBED | P | IBR | UCF | FP CR FP CR FP CR FP CR | T&M | LMV | COM | DDR | A&E | FAC | IND | TRN | SAP | UTL cl
IN OR SUP | SUP | R&D | R&D | SVC | SVC | CON | CON | LH svC DEL svC
[@
52.232-29 Terms for Financing of 32.206(b)(2) C | No | A A A
Purchases of Commercial Items.
52.232-30 Installment Payments for 32.206(g) C | Yes | A A A
Commercial Items.
52.232-31 Invitation to Propose 32.205(b) P | No L A A
Financing Terms. 32.206
52.232-32 Performance-Based 32.1005 C | No | A A
Payments.
52.232-33 Payment by Electronic Funds | 32.1110 C | Yes | A A A A A A A A A A A A A A A A A A A
Transfer—Central Contractor @, (&(1), (b),
Registration. and (e)(1)
52.232-34 Payment by Electronic Funds | 32.1110 C | Yes | A A A A A A A A A A A A A A A A A A A
Transfer—Other than Central @), (&(2), (b),
Contractor Registration. and (€)(2)
52.232-35 Designation of Office for 32.1110(c) C | Yes | A A A A A A A A A A A A A A A A A A A
Government Receipt of Electronic
Funds Transfer Information.
52.232-36 Payment by Third Party. 32.1110(d)and | C | Yes | A A A A A A A A A A A A A A A A A A A
®@3)
52.232-37 Multiple Payment 32.1110(e) C | Yes | A A A A A A A A A A A A A A A A A A A
Arrangements.
52.232-38 Submission of Electronic 32.1110(g) P | Yes L A A A A A A A A A A A A A A A A A A A
Funds Transfer Information with Offer.
52.233-1 Disputes. 33.215 C | Yes | A A A A A A A A A A A A A A A A A A
Alternate | 33.215 C | Yes | A A A A A A A A A A A A A A A A A A
52.233-2 Service of Protest. 33.106(a) P | No L R R R R R R R R R R R R R R R R R
52.233-3 Protest after Award. 33.106(b) C | Yes | R R R R R R A R A A R A R
FEDERAL ACQUISITION REGULATION (FAR) (FAC 2001-15) Matrix 32
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SUBPART 1.1—PURPOSE, AUTHORITY, ISSUANCE

1.106

Policy Act of 1974 (Pub. L. 93-400), as amended by Pub. L.
96-83.

(b) The FAR is prepared, issued, and maintained, and the
FAR System is prescribed jointly by the Secretary of
Defense, the Administrator of General Services, and the
Administrator, National Aeronautics and Space Administra-
tion, under their several statutory authorities.

1.104 Applicability.
The FAR applies to al acquisitions as defined in Part 2 of
the FAR, except where expressly excluded.

1.105 Issuance.

1.105-1 Publication and code arrangement.
(a) The FAR is published in—
(1) The daily issue of the Federal Register;
(2) Cumulated form in the Code of Federal Regula-
tions (CFR); and
(3) A separate loose-leaf edition.

(b) The FAR isissued as Chapter 1 of Title 48, CFR. Sub-
sequent chapters are reserved for agency acquisition regula-
tions that implement or supplement the FAR (see Subpart
1.3). The CFR Staff will assign chapter numbers to request-
ing agencies.

(c) Each numbered unit or segment (e.g., part, subpart,
section, etc.) of an agency acquisition regulation that is codi-
fied in the CFR shall begin with the chapter number. How-
ever, the chapter number assigned to the FAR will not be
included in the numbered units or segments of the FAR.

1.105-2 Arrangement of regulations.

(8) General. The FAR is divided into subchapters, parts
(each of which covers a separate aspect of acquisition), sub-
parts, sections, and subsections.

(b) Numbering. (1) The numbering system permits the
discrete identification of every FAR paragraph. The digitsto
the left of the decimal point represent the part number. The
numbers to the right of the decimal point and to the left of
the dash represent, in order, the subpart (one or two digits),
and the section (two digits). The number to the right of the
dash represents the subsection. Subdivisions may be used at
the section and subsection level to identify individual para-
graphs. The following example illustrates the make-up of a
FAR number citation (note that subchapters are not used
with citations):

25.108-2
Part 4—‘ T
Subpart <+
Section
Subsection

(2) Subdivisions below the section or subsection level
consist of parenthetical alpha numerics using the following
sequence:

@D OAD)

(c) References and citations. (1) Unless otherwise stated,
cross-references indicate parts, subparts, sections, subsec-
tions, paragraphs, subparagraphs, or subdivisions of this reg-
ulation.

(2) This regulation may be referred to as the Federal
Acquisition Regulation or the FAR.
(3) Using the FAR coverage at 9.106-4(d) as a typical
illustration, reference to the—
(i) Part would be “FAR Part 9" outside the FAR and
“Part 9" within the FAR.
(i) Subpart would be “FAR Subpart 9.1" outside
the FAR and “Subpart 9.1'" within the FAR.
(iii) Section would be “FAR 9.106" outside the
FAR and “ 9.106" within the FAR.
(iv) Subsection would be “FAR 9.106-4" outside
the FAR and “9.106-4" within the FAR.
(v) Paragraph would be “FAR 9.106-4(d)” outside
the FAR and “9.106-4(d)” within the FAR.
(4) Citations of authority e.g., statutes or Executive
orders) in the FAR shall follow the Federal Register form
guides.

1.105-3 Copies.
Copies of the FAR in Federal Register, loose-leaf, CD-
ROM, and CFR form may be purchased from the—

Superintendent of Documents
Government Printing Office (GPO)
Washington, DC 20402.

1.106 OMB approval under the Paperwork Reduction

Act.

The Paperwork Reduction Act of 1980 (Pub. L. 96-511)
imposes a requirement on Federal agencies to obtain
approval from the Office of Management and Budget
(OMB) before collecting information from 10 or more mem-
bers of the public. The information collection and record-
keeping requirements contained in this regulation have been
approved by the OMB. The following OMB control numbers

apply:

FAR segment OMB Control Number
3.103 9000-0018
34 9000-0003
4.102 9000-0033
45 9000-0137
4.602 9000-0145
4.603 9000-0145

(FAC 2001-15)  1.1-3
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FAR segment OMB Control Number FAR segment OMB Control Number

4.7 9000-0034 325 9000-0010 and
4.9 9000-0097 9000-0138
5.405 9000-0036 327 9000-0074
7.2 9000-0082 329 9000-0102
85 9000-0113 32.10 9000-0138
9.1 9000-0011 33 9000-0035
9.2 9000-0020 34.1 9000-0133
14.201 9000-0034 36.213-2 9000-0037

14.202-4 9000-0040 36.603 9000-0004 and
14.202-5 9000-0039 9000-0005
14.205 9000-0037 36.701 9000-0037
41.202(c) 9000-0125
14.214 9000-0105 42.205(f) 9000-0026
14.407 9000-0038 2.7 9000-0013
14.5 9000-0041 42.12 9000-0076
152 9000-0037 42.13 9000-0076
15.209 9000-0034 42.14 9000-0056
154 9000-0013 45 9000-0075
15.404-1(f) 9000-0080 46 9000-0077
15.407-2 9000-0078 47 9000-0061
15.408 9000-0115 48 9000-0027
19.7 9000-0006 49 9000-0028
19.12 9000-0150 50 9000-0029
22.103 9000-0065 511 9000-0031
228 1215-0072 51.2 9000-0032
2211 9000-0066 52.203-2 9000-0018
22.13 1215-0072 52.203-7 9000-0091
22.14 1215-0072 52.204-3 9000-0097
23.602 9000-0107 52.204-6 9000-0145
239 9000-0139 52.207-3 9000-0114
27.3 9000-0095 52.208-8 9000-0113
274 9000-0090 52.208-9 9000-0113
28.1 9000-0045 52.209-1(b) 9000-0020
28.2 9000-0045 52.209-1(c) 9000-0083
29.304 9000-0059 52.209-5 9000-0094
30.6 9000-0129 52.209-6 9000-0094
31.205-46 9000-0079 52.210-8 9000-0018
31.205-46(a)(3) 9000-0088 52.210-9 9000-0016
32 9000-0035 52.210-10 9000-0017
32.000 9000-0138 52.212-1 9000-0043
321 9000-0070 and 52.212-2 9000-0043
9000-0138 52.212-3 9000-0136
322 9000-0138 52.214-14 9000-0047
324 9000-0073 52.214-15 9000-0044

114
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FAR segment
52.249-5
52.249-6
52.249-11
52.250-1
53.236-1(a)
SF 24
SF 25
SF 25-A
SF 28
SF 34
SF 35

SF 254

SF 255

SF 273

SF 274

SF 275

SF 294

SF 295

SF 1403
SF 1404
SF 1405
SF 1406
SF 1407
SF 1408
SF 1413
SF 1416
SF 1417
SF 1418
SF 1423
SF 1424
SF 1426
SF 1427
SF 1428
SF 1429
SF 1430
SF 1431
SF 1432
SF 1433
SF 1434
SF 1435
SF 1436
SF 1437

OMB Control Number
9000-0028
9000-0028
9000-0028
9000-0029
9000-0037
9000-0045
9000-0045
9000-0045
9000-0001
9000-0045
9000-0045

9000-0004
9000-0005
9000-0045
9000-0045
9000-0045
9000-0006
9000-0007
9000-0011
9000-0011
9000-0011
9000-0011
9000-0011
9000-0011
9000-0014
9000-0045
9000-0037
9000-0045
9000-0015
9000-0015
9000-0015
9000-0015
9000-0015
9000-0015
9000-0015
9000-0015
9000-0015
9000-0015
9000-0015
9000-0012
9000-0012
9000-0012

1.108
FAR segment OMB Control Number
SF 1438 9000-0012
SF 1439 9000-0012
SF 1440 9000-0012
SF 1443 9000-0010
SF 1444 9000-0089
SF 1445 9000-0089
SF 1446 9000-0089
OF 312 9000-0150

1.107 Certifications.

In accordance with Section 29 of the Office of Federa
Procurement Policy Act (41 U.S.C. 425), as amended by
Section 4301 of the Clinger-Cohen Act of 1996 (Public Law
104-106), a new requirement for a certification by a contrac-
tor or offeror may not be included in this chapter unless—

(a) The certification requirement is specifically imposed
by statute; or

(b) Written justification for such certification is provided
to the Administrator for Federal Procurement Policy by the
Federal Acquisition Regulatory Council, and the Adminis-
trator approves in writing the inclusion of such certification
reguirement.

1.108 FAR conventions.

The following conventions provide guidance for inter-
preting the FAR:

(a) Words and terms. Definitions in Part 2 apply to the
entire regulation unless specifically defined in another part,
subpart, section, provision, or clause. Words or terms
defined in a specific part, subpart, section, provision, or
clause have that meaning when used in that part, subpart,
section, provision, or clause. Undefined words retain their
common dictionary meaning.

(b) Delegation of authority. Each authority is delegable
unless specifically stated otherwise (see 1.102-4(b)).

(c) Dollar thresholds. Unless otherwise specified, a spe-
cific dollar threshold for the purpose of applicability is the
final anticipated dollar value of the action, including the dol-
lar value of all options. If the action establishes a maximum
quantity of supplies or services to be acquired or establishes
a ceiling price or establishes the final price to be based on
future events, the final anticipated dollar value must be the
highest final priced alternative to the Government, including
the dollar value of all options.

(d) Application of FAR changes to solicitations and con-
tracts. Unless otherwise specified—

(1) FAR changes apply to solicitations issued on or
after the effective date of the change;

1.1-7
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(2) Contracting officers may, at their discretion, (e) Citations. When the FAR cites a statute, Executive

include the FAR changes in solicitations issued before the  order, Office of Management and Budget circular, Office of
effective date, provided award of the resulting contract(s) Federal Procurement Policy policy letter, or relevant portion
0CCUrS ON or after the effective date: and of the Code of Federal Regulations, the citation includes all
applicable amendments, unless otherwise stated.

(3) Contracting officers may, at their discretion, (f) Imperative sentences. When an imperative sentence
include the changes in any existing contract with appropriate  directs action, the contracting officer is responsible for the
consideration. action, unless another party is expressly cited.

1.1-8  (FAC 2001-15)
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facts that can be reasonably expected to contribute to the
soundness of estimates of future costs and to the validity of
determinations of costs already incurred. They also include
such factors as—

(1) Vendor quotations;

(2) Nonrecurring costs;

(3) Information on changes in production methods and
in production or purchasing volume;

(4) Data supporting projections of business prospects
and objectivesand related operations costs;

(5) Unit-cost trends such as those associated with labor
efficiency;

(6) Make-or-buy decisions;

(7) Estimated resourcesto attain businessgoals; and

(8) Information on management decisions that could
have asignificant bearing on costs.

“Cost realism” means that the costs in an offeror’'s
proposal—

(2) Arerealistic for the work to be performed;

(2) Reflect a clear understanding of the requirements;
and

(3) Are consistent with the various elements of the off-
eror’ stechnical proposal.

“Cost sharing” means an explicit arrangement under which
the contractor bears some of the burden of reasonable, alloca-
ble, and allowable contract cost.

“Customs territory of the United States’ means the 50
States, the District of Columbia, and Puerto Rico.

“Day” means, unless otherwise specified, acalendar day.

“ Debarment” means action taken by a debarring official
under 9.406 to exclude a contractor from Government con-
tracting and Government-approved subcontracting for a rea-
sonable, specified period; a contractor that is excluded is
“debarred.”

“Delivery order” means an order for supplies placed
against an established contract or with Government sources.

“ Descriptive literature” meansinformation provided by an
offeror, such as cuts, illustrations, drawings, and brochures,
that shows a product’s characteristics or construction of a
product or explainsits operation. Theterm includes only that
information needed to evaluate the acceptability of the prod-
uct and excludes other information for operating or maintain-
ing the product.

“ Design-to-cost” means aconcept that establishes cost ele-
ments as management goals to achieve the best balance
between life-cycle cost, acceptable performance, and sched-
ule. Under this concept, cost isadesign constraint during the
design and development phases and a management discipline
throughout the acquisition and operation of the system or
equipment.

“ Drug-free workplace” means the site(s) for the perfor-
mance of work done by the contractor in connection with a
specific contract where employees of the contractor are pro-
hibited from engaging in the unlawful manufacture, distribu-
tion, dispensing, possession, or use of a controlled substance.

“ Effective date of termination” means the date on which
the notice of termination requires the contractor to stop per-
formance under the contract. If the contractor receivestheter-
mination notice after the date fixed for termination, then the
effective date of termination means the date the contractor
receivesthe notice.

“Electronic and information technology (EIT)” has the
same meaning as “information technology” except EIT also
includes any equipment or interconnected system or sub-
system of equipment that is used in the creation, conversion,
or duplication of dataor information. Theterm EIT, includes,
but is not limited to, telecommunication products (such as
telephones), information kiosks and transaction machines,
worldwide websites, multimedia, and office equipment (such
ascopiersand fax machines).

“ Electronic commerce” means electronic techniques for
accomplishing business transactions including electronic
mail or messaging, World Wide Web technology, electronic
bulletin boards, purchase cards, electronic funds transfer, and
electronic datainterchange.

“ Electronic data interchange (EDI)” means atechnique for
electronically transferring and storing formatted information
between computers utilizing established and published for-
mats and codes, as authorized by the applicable Federal Infor-
mation Processing Standards.

“ Electronic Funds Transfer (EFT)” means any transfer of
funds, other than a transaction originated by cash, check, or
similar paper instrument, that is initiated through an elec-
tronic terminal, telephone, computer, or magnetic tape, for the
purpose of ordering, instructing, or authorizing a financial
institution to debit or credit an account. The term includes
Automated Clearing House transfers, Fedwire transfers, and
transfers made at automatic teller machines and point-of-sale
terminals. For purposes of compliance with 31 U.S.C. 3332
and implementing regulations at 31 CFR part 208, the term
“electronic funds transfer” includes a Governmentwide com-
mercial purchase card transaction.

“End product” means supplies delivered under a line item
of a Government contract, except for use in Part 25 and the
associated clauses at 52.225-1, 52.225-3, and 52.225-5, see
the definitions in 25.003, 52.225-1(a), 52.225-3(a), and
52.225-5(a).

“ Energy-efficient product” meansaproduct that—

(1) Meets Department of Energy and Environmental
Protection Agency criteria for use of the Energy Star trade-
mark label; or

(2) Isinthe upper 25 percent of efficiency for all simi-
lar products as designated by the Department of Energy's Fed-
eral Energy Management Program.

“ Energy-efficient standby power devices’ means products
that use—

(1) External standby power devices, or that contain an
internal standby power function; and

2.1-5
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(2) No more than one watt of electricity in their standby
power consuming mode or meet recommended low standby
levels as designated by the Department of Energy Federal
Energy Management Program.

“Energy-savings performance contract” means a contract
that requiresthe contractor to—

(2) Perform services for the design, acquisition, financ-
ing, installation, testing, operation, and where appropriate,
maintenance and repair, of an identified energy conservation
measure or seriesof measuresat one or more locations;

(2) Incur the costs of implementing the energy savings
measures, including at least the cost (if any) incurred in mak-
ing energy audits, acquiring and installing equipment, and
training personnel in exchange for a predetermined share of
the value of the energy savings directly resulting from imple-
mentation of such measures during the term of the contract;
and

(3) Guarantee future energy and cost savings to the
Government.

“Environmentally preferable” means products or services
that have a lesser or reduced effect on human health and the
environment when compared with competing products or ser-
vicesthat serve the same purpose. Thiscomparison may con-
sider raw materials acquisition, production, manufacturing,
packaging, distribution, reuse, operation, maintenance, or dis-
posal of the product or service.

“Executive agency” means an executive department, a
military department, or any independent establishment within
the meaning of 5 U.S.C. 101, 102, and 104(1), respectively,
and any wholly owned Government corporation within the
meaning of 31 U.S.C. 9101.

“Facilities capital cost of money” means*“ cost of money as
an element of the cost of facilities capital” asused at 48 CFR
9904.414—Cost Accounting Standard—Cost of Money as an
Element of the Cost of Facilities Capital.

“Facsimile” means electronic equipment that communi-
cates and reproduces both printed and handwritten material.
If used in conjunction with a reference to a document;e.g.,
facsimile bid, the terms refers to a document (in the example
given, abid) that has been transmitted to and received by the
Government viafacsimile.

“Federal Acquisition Computer Network (FACNET)
Architecture” is a Government system that provides user
access, employs nationally and internationally recognized
data formats, and allows the electronic data interchange of
acquisition information between the private sector and the
Federal Government.

“Federal agency” means any executive agency or any
independent establishment in the legislative or judicial branch
of the Government (except the Senate, the House of Repre-
sentatives, the Architect of the Capitol, and any activities
under the Architect’ sdirection).

“Federally Funded Research and Development Centers
(FFRDC's)” means activities that are sponsored under a

2.1-6

broad charter by a Government agency (or agencies) for the
purpose of performing, analyzing, integrating, supporting,
and/or managing basic or applied research and/or develop-
ment, and that receive 70 percent or more of their financial
support fromthe Government; and—

(1) A long-termrelationship is contemplated;

(2) Most or all of the facilities are owned or funded by
the Government; and

(3) The FFRDC has access to Government and supplier
data, employees, and facilities beyond that common in a nor-
mal contractual relationship.

“Final indirect cost rate” meanstheindirect cost rate estab-
lished and agreed upon by the Government and the contractor
as not subject to change. It is usually established after the
close of the contractor’s fiscal year (unless the parties decide
upon a different period) to which it applies. For cost-reim-
bursement research and development contracts with educa-
tional institutions, it may be predetermined; that is,
established for afuture period on the basis of cost experience
with similar contracts, together with supporting data.

“First article” means a preproduction model, initial pro-
duction sample, test sample, first lot, pilot lot, or pilot models.

“First articletesting” meanstesting and evaluating the first
article for conformance with specified contract requirements
before or intheinitial stage of production.

“F.0.b.” means free on board. This term is used in con-
junctionwith aphysical point to determine—

(1) The responsibility and basis for payment of freight
charges; and

(2) Unless otherwise agreed, the point where title for
goods passesto the buyer or consignee.

“F.0.b. destination” means free on board at destination;
i.e., the seller or consignor delivers the goods on seller’s or
consignor’s conveyance at destination. Unless the contract
provides otherwise, the seller or consignor is responsible for
the cost of shipping and risk of loss. For use in the clause at
52.247-34, seethedefinition at 52.247-34(a).

“F.o0.b. origin” meansfree on board at origin;i.e., the seller
or consignor places the goods on the conveyance. Unlessthe
contract provides otherwise, the buyer or consigneeisrespon-
sible for the cost of shipping and risk of loss. For use in the
clause at 52.247-29, seethe definition at 52.247-29(a).

“F.0.b.”... (For other typesof F.0.b., see 47.303).

“Forward pricing rate agreement” means a written
agreement negotiated between a contractor and the
Government to make certain rates available during a specified
period for use in pricing contracts or modifications. These
rates represent reasonable projections of specific costs that
are not easily estimated for, identified with, or generated by a
specific contract, contract end item, or task. These
projections may include ratesfor such things aslabor, indirect
costs, material obsolescence and usage, spare parts
provisioning, and material handling.
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5.206

5.205 Special situations.

(8) Research and development (R&D) advance notices.
Contracting officers may transmit to the GPE advance
notices of their interest in potential R&D programs when-
ever market research does not produce a sufficient number of
concerns to obtain adequate competition. Advance notices
must not be used where security considerations prohibit such
publication. Advance notices will enable potential sourcesto
learn of R&D programs and provide these sources with an
opportunity to submit information which will permit evalua-
tion of their capabilities. Contracting officers must consider
potential sources which respond to advance notices for a
subsequent solicitation. Advance notices must be entitled
"Research and Development Sources Sought," cite the
appropriate Numbered Note, and include the name and tele-
phone number of the contracting officer or other contracting
activity official from whom technical details of the project
can be obtained. This will enable sources to submit informa-
tion for evaluation of their R&D capabilities. Contracting
officers must synopsize (see 5.201) all subsequent solicita-
tions for R&D contracts, including those resulting from a
previously synopsized advance notice, unless one of the
exceptionsin 5.202 applies.

(b) Federally Funded Research and Development Cen-
ters. Before establishing a Federally Funded Research and
Development Center (FFRDC) (see Part 35) or before
changing its basic purpose and mission, the sponsor must
transmit at least three notices over a 90-day period to the
GPE and the Federal Register, indicating the agency's inten-
tion to sponsor an FFRDC or change the basic purpose and
mission of an FFRDC. The notice must indicate the scope
and nature of the effort to be performed and request com-
ments. Notice is not required where the action is required by
law. When transmitting notices to the GPE before January 1,
2002, contracting officers must direct the GPE to forward the
notice to the CBD.

(c) Special notices. Contracting officers may transmit to
the GPE special notices of procurement matters such as busi-
ness fairs, long-range procurement estimates, prebid or pre-
proposal conferences, meetings, and the availability of draft
solicitations or draft specifications for review.

(d) Architect-engineering services. Contracting officers
must publish notices of intent to contract for architect-engi-
neering services as follows:

(1) Except when exempted by 5.202, contracting offic-
ers must transmit to the GPE a synopsis of each proposed
contract action for which the total fee (including phases and
options) is expected to exceed $25,000. When transmitting
notices to the GPE before January 1, 2002, contracting offic-
ers must direct the GPE to forward the notice to the CBD.
The notice must reference the appropriate CBD Numbered
Note.

(2) When the total fee is expected to exceed $10,000
but not exceed $25,000, the contracting officer must comply
with 5.101(a)(2). When the proposed contract action is not
reguired to be synopsized under paragraph (d)(1) of this sec-
tion, the contracting officer must display a notice of the
solicitation or a copy of the solicitation in a public place at
the contracting office. Other optional publicizing methods
are authorized in accordance with 5.101(b).

(e) Effort to locate commercial sources under OMB Cir-
cular A-76. When determining the availability of commer-
cia sources under the procedures prescribed in Subpart 7.3
and OMB Circular A-76, the contracting officer must not
arrive at a conclusion that there are no commercial sources
capable of providing the required supplies or services until
publicizing the requirement through the GPE at least three
timesin a 90 calendar-day period, with a minimum of 30 cal-
endar days between notices. When necessary to meet an
urgent requirement, this may be limited to a total of two
notices through the GPE in a 30 calendar-day period, with a
minimum of 15 calendar days between each. When transmit-
ting notices to the GPE before January 1, 2002, contracting
officers must direct the GPE to forward the notice to the
CBD.

(f) Section 8(a) competitive acquisition. When a national
buy requirement is being considered for competitive acquisi-
tion limited to eligible 8(a) concerns under Subpart 19.8, the
contracting officer must transmit a synopsis of the proposed
contract action to the GPE. When transmitting notices to the
GPE before January 1, 2002, contracting officers must direct
the GPE to forward the notice to the CBD. The synopsis may
be transmitted to the GPE concurrent with submission of the
agency offering (see 19.804-2) to the Small Business
Administration (SBA). The synopsis should also include
information—

(1) Advising that the acquisition is being offered for
competition limited to eligible 8(a) concerns;

(2) Specifying the North American Industry Classifi-
cation System (NAICS) code;

(3) Advising that eligibility to participate may be
restricted to firms in either the developmental stage or the
developmental and transitional stages; and

(4) Encouraging interested 8(a) firms to request a copy
of the solicitation as expeditiously as possible since the
solicitation will be issued without further notice upon SBA
acceptance of the requirement for the section 8(a) program.

5.206 Notices of subcontracting opportunities.

(a) The following entities may transmit a notice to the
GPE, the CBD, or both to seek competition for subcontracts,
to increase participation by qualified HUBZone small busi-
ness, small, small disadvantaged, and small women-owned
business concerns, and to meet established subcontracting
plan goals:
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(1) A contractor awarded a contract exceeding
$100,000 that is likely to result in the award of any subcon-
tracts.

(2) A subcontractor or supplier, at any tier, under a
contract exceeding $100,000, that has a subcontracting
opportunity exceeding $10,000.

(b) The notices must describe—

(1) The business opportunity, following the standard
CDB format for items 7, 10, 11, and 17 in 5.207(b)(4);

(2) Any prequalification requirements; and

(3) Where to obtain technical data needed to respond
to the requirement.

5.207 Preparation and transmittal of synopses.

(8 Content. Each synopsis transmitted to the GPE or
CBD must address the following data elements, as applica-
ble:

(1) Action Code.

(2) Date.

(3) Year.

(4) Government Printing Office (GPO) Billing
Account Code.

(5) Contracting Office Zip Code.

(6) Classification Code.

(7) Contracting Office Address.

(8) Subject.

(9) Proposed Solicitation Number.

(10) Opening and Closing Response Date.

(12) Contact Point or Contracting Officer.

(12) Contract Award and Solicitation Number.

(13) Contract Award Dollar Amount.

(14) Contract Line Item Number.

(15) Contract Award Date.

(16) Contractor.

(17) Description.

(18) Place of Contract Performance.

(19) Set-aside Status.

(b) Transmittal—(1) GPE. Transmissions must be in
accordance with the interface description available via the
Internet at http://www.fedbizopps.gov.

(2) CBD—(i) Electronic transmission. All synopses
transmitted electronically to the CBD, other than through the
GPE (see 5.003), must be in ASCIlI Code. Contact your
agency's communications center for the appropriate trans-
mission instructions or services.

(i) Hard copy transmission. When electronic trans-
mission is not feasible (see 5.003), synopses should be sent
to the CBD via mail or other physical delivery of hard copy
and should be addressed to the—

Commerce Business Daily

U.S. Department of Commerce
P.O. Box 77880

Washington, DC 20013-8880.
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(c) Format for the CBD. The contracting officer must pre-
pare the synopsis in the following style and format to assure
timely processing of the synopsis by the Commerce Business
Daily.

(1) General. Format for all synopses shall employ con-
ventional typing with abbreviations, capitalization, and
punctuation all grammatically correct. Each synopsis shall
include all 17 format items. Do not include the title for the
format item.

(2) Spacing. Begin each line flush left and use double
spaced lines between each format item. If more than one
synopsis is to be sent at one time, separate each synopsis
with four line spaces and begin each synopsis with format
item number 1.

(3) Abbreviations. Minimize abbreviations or acro-
nyms to commonly recognized abbreviations.

(4) Sandard format. Prepare each synopsis in the fol-
lowing format. Begin each format item with the number of
the item followed by a period (.g., 1.). Then make two
spaces after the period. Next, type the appropriate informa-
tion for each format. Then conclude each format item with
two exclamation points (i.e.,!). Conclude each complete syn-
opsis, following format item 17, with five asterisks (i.e.,

*****)

FORMAT ITEM AND EXPLANATION/DESCRIPTION OF
ENTRY

1. Action Code (A single alphabetic character denoting
the specific action related in the synopsis. Choices are lim-
ited to the following: P=Presolicitation Notice/Procurement;
A=Award announcement; M=Modification of a previously
announced procurement action (a correction to a previous
CBD announcement); R=Sources Sought (includes A-76 ser-
vices and architect-engineer contracts). If none of the stan-
dard codes apply, enter “N/A".)

2. Date. (Date on which the synopsis is transmitted to the
CBD for publication. Use a four digit number indicating
month in two digits and date in two digits (MMDD). All four
spaces must be used with preceding 0 for months January
thru September. Format: 0225 for February 25.)

3. Year. (Two numeric digits denoting the calendar year of
the synopsis. Format 85: for 1985.)

4. Government Printing Office (GPO) Billing Account
Code. (The originating office’'s account number used by the
GPO for hilling and collection purposes. The field length is
nine apha-numeric characters. The first three characters
entered are “ GPO” and then the following six characters are
the numeric account number. Agencies should contact the
GPO’s Office of Comptroller for additional information.
Enter N/A if an account humber has not been assigned.)

5. Contracting Office Zip Code (The geographic zip code
for the contracting office. Up to nine characters may be
entered. When using a nine digit zip code, separate the first
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SUBPART 5.4—RELEASE OF INFORMATION

5.405

Subpart 5.4—Release of I nfor mation

5.401 General.

(a) A high level of business security must be maintained
in order to preserve the integrity of the acquisition process.
When it is necessary to obtain information from potential
contractors and others outside the Government for use in
preparing Government estimates, contracting officers shall
ensure that the information is not publicized or discussed
with potential contractors.

(b) Contracting officers may make available maximum
information to the public, except information—

(1) On plans that would provide undue or discrimina-
tory advantage to private or personal interests;

(2) Received in confidence from an offeror;

(3) Otherwise requiring protection under Freedom of
Information Act (see Subpart 24.2) or Privacy Act (see
Subpart 24.1); or

(4) Pertaining to internal agency communications
(e.g., technical reviews, contracting authority or other rea-
sons, or recommendations referring thereto).

(c) This policy applies to all Government personnel who
participate directly or indirectly in any stage of the acquisi-
tion cycle.

5.402 General public.

Contracting officers shall process requests for specific
information from the general public, including suppliers, in
accordance with Subpart 24.1 or 24.2, as appropriate.

5.403 Requestsfrom Members of Congress.

Contracting officers shall give Members of Congress,
upon their request, detailed information regarding any par-
ticular contract. When responsiveness would result in disclo-
sure of classified matter, business confidential information,
or information prejudicial to competitive acquisition, the
contracting officer shall refer the proposed reply, with full
documentation, to the agency head and inform the legislative
liaison office of the action.

5.404 Release of long-range acquisition estimates.

To assist industry planning and to locate additional
sources of supply, it may be desirable to publicize estimates
of unclassified long-range acquisition requirements. Esti-
mates may be publicized as far in advance as possible.

5.404-1 Release procedures.

(8 Application. The agency head, or a designee, may
release long-range acquisition estimates if the information
will—

(1) Assist industry in its planning and facilitate meet-
ing the acquisition requirements;

(2) Not encourage undesirable practices (e.g., attempts
to corner the market or hoard industrial materials); and

(3) Not indicate the existing or potential mobilization
of the industry as awhole.

(b) Conditions. The agency head shall ensure that—

(1) Classified information is released through existing
security channels in accordance with agency security regula-
tions;

(2) The information is publicized as widely as practi-
cable to al parties simultaneously by any of the means
described in this part;

(3) Each release states that—

(i) The estimate is based on the best information
available,

(if) The information is subject to modification and
isin no way binding on the Government, and

(iii) More specific information relating to any indi-
vidual item or class of items will not be furnished until the
proposed action is synopsized through the GPE or the solici-
tation is issued;

(4) Each release contains the name and address of the
contracting officer that will process the acquisition;

(5) Modifications to the original release are publicized
as soon as possible, in the same manner as the original; and

(6) Each release—

(i) Is coordinated in advance with small business,
public information, and public relations personnel, as appro-
priate;

(ii) Contains, if applicable, a statement that small
business set-asides may be involved, but that a determination
can be made only when acquisition action is initiated; and

(iii) Contains the name or description of the item,
and the estimated quantity to be acquired by calendar quar-
ter, fiscal year, or other period. It may also contain such addi-
tional information as the number of units last acquired, the
unit price, and the name of the last supplier.

5.404-2  Announcements of
estimates.

Further publicizing, consistent with the needs of the indi-
vidual case, may be accomplished by announcing through
the GPE that long-range acquisition estimates have been
published and are obtainable, upon request, from the con-
tracting officer.

long-range acquisition

5.405 Exchange of acquisition information.

(@) When the same item or class of items is being
acquired by more than one agency, or by more than one con-
tracting activity within an agency, the exchange and coordi-
nation of pertinent information, particularly cost and pricing
data, between these agencies or contracting activities is nec-
essary to promote uniformity of treatment of major issues
and the resolution of particularly difficult or controversial
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issues. The exchange and coordination of information is par-
ticularly beneficial during the period of acquisition planning,
presolicitation, evaluation, and pre-award survey.

(b) When substantial acquisitions of major items are
involved or when the contracting activity deems it desirable,
the contracting activity shall request appropriate information
(on both the end item and on major subcontracted compo-
nents) from other agencies or contracting activities responsi-
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ble for acquiring similar items. Each agency or contracting

activity receiving such a request shall furnish the informa-

tion requested. The contracting officer, early in a negotiation
of a contract, or in connection with the review of a subcon-
tract, shall request the contractor to furnish information as to
the contractor’s or subcontractor’s previous Government
contracts and subcontracts for the same or similar end items
and major subcontractor components.
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11.002

11.000 Scope of part.
This part prescribes policies and procedures for describ-
ing agency needs.

11.001 Definitions.

Asused in this part—

“Reconditioned” means restored to the original normal
operating condition by readjustments and material replace-
ment.

“Remanufactured” means factory rebuilt to original spec-
ifications.

11.002 Policy.

(@) In fulfilling requirements of 10 U.S.C. 2305(a)(1), 10
U.S.C. 2377, 41 U.S.C. 253a(a), and 41 U.S.C. 264b, agen-
cies shall—

(1) Specify needs using market research in a manner
designed to—

(i) Promote full and open competition (see Part 6),
or maximum practicable competition when using simplified
acquisition procedures, with due regard to the nature of the
supplies or services to be acquired; and

(i) Only include restrictive provisions or conditions
to the extent necessary to satisfy the needs of the agency or
as authorized by law.

(2) To the maximum extent practicable, ensure that
acquisition officials—

(i) State requirements with respect to an acquisition
of supplies or servicesin terms of—

(A) Functions to be performed;
(B) Performance required; or
(C) Essential physical characteristics;

(ii) Define requirements in terms that enable and
encourage offerors to supply commercial items, or, to the
extent that commercial items suitable to meet the agency's
needs are not available, nondevelopmental items, in response
to the agency solicitations;

(iii) Provide offerors of commercial items and non-
developmental items an opportunity to compete in any
acquisition to fill such requirements;

(iv) Reguire prime contractors and subcontractors
at all tiers under the agency contracts to incorporate com-
mercial items or nondevelopmental items as components of
items supplied to the agency; and

(v) Modify requirements in appropriate cases to
ensure that the requirements can be met by commercial items
or, to the extent that commercial items suitable to meet the
agency's needs are not available, nondevelopmental items.

(b) The Metric Conversion Act of 1975, as amended by
the Omnibus Trade and Competitiveness Act of 1988 (15
U.S.C. 2053, et seq.), designates the metric system of mea-
surement as the preferred system of weights and measures
for United States trade and commerce, and it requires that
each agency use the metric system of measurement in its

acquisitions, except to the extent that such use is impractica-
ble or is likely to cause significant inefficiencies or loss of
markets to United States firms. Requiring activities are
responsible for establishing guidance implementing this pol-

icy in formulating their requirements for acquisitions.

(c) To the extent practicable and consistent with Subpart
9.5, potential offerors should be given an opportunity to
comment on agency reguirements or to recommend applica-
tion and tailoring of requirements documents and alternative
approaches. Requiring agencies should apply specifications,
standards, and related documents initially for guidance only,
making final decisions on the application and tailoring of
these documents as a product of the design and development
process. Requiring agencies should not dictate detailed
design solutions prematurely (see 7.101 and 7.105(a)(8)).

(d)(1) The Resource Conservation and Recovery Act of
1976 (42 U.S.C. 6901, et seq.), Executive Order 13101 of
September 14, 1998, Greening the Government through
Waste Prevention, Recycling, and Federal Acquisition,
Executive Order 13123 of June 3, 1999, Greening the Gov-
ernment through Efficient Energy Management, and Execu-
tive Order 13221 of July 31, 2001, Energy-Efficient Standby
Power Devices, establish requirements for acquiring—

(i) Products containing recovered materials;

(i) Environmentally preferable products and ser-
vices;

(iii) Energy-efficient products and services,

(iv) Products and services that utilize renewable
energy technologies; and

(v) Products containing energy-efficient standby
power devices.

(2) Executive agencies shall consider use of recovered
meaterials, energy- and water-efficient products and services,
products containing energy-efficient standby power devices,
environmentally preferable purchasing criteria developed by
the EPA, and environmental objectives (see Subparts 23.2
and 23.4, and 23.703(b)) when—

(i) Developing, reviewing, or revising Federal and
military specifications, product descriptions (including com-
mercial item descriptions) and standards;

(ii) Describing Government requirements for sup-
plies and services; and

(iii) Developing source-selection factors.

(e) Some or all of the performance levels or performance
specifications in a solicitation may be identified as targets
rather than as fixed or minimum requirements.

(f) In accordance with Section 508 of the Rehabilitation
Act of 1973 (29 U.S.C. 794d), requiring activities must pre-
pare reguirements documents for electronic and information
technology that comply with the applicable accessibility
standards issued by the Architectural and Transportation
Barriers Compliance Board at 36 CFR part 1194 (see Sub-
part 39.2)
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Subpart 11.1—Selecting and Developing
Requirements Documents

11.101 Order of
documents.

(a) Agencies may select from existing requirements docu-
ments, modify or combine existing requirements documents,
or create new requirements documents to meet agency
needs, consistent with the following order of precedence:

(1) Documents mandated for use by law.

(2) Performance-oriented documents.

(3) Detailed design-oriented documents.

(4) Standards, specifications and related publications
issued by the Government outside the Defense or Federal
series for the non-repetitive acquisition of items.

| (b) Agencies shall prepare requirements documents to
achieve maximum practicable—

(1) Energy efficiency, including using products con-
taining energy-efficient standby power devices and renew-
able energy technologies; and

(2) Use of recovered material, other materials that are
environmentally preferable, energy- and water-efficient
products, and renewable energy technologies (see Subparts
23.2, 23.4, and 23.7).

(¢) In accordance with OMB Circular A-119, “Federal
Participation in the Development and Use of Voluntary Con-
sensus Standards and in Conformity Assessment Activities,”
agencies must use voluntary consensus standards, when they
exist, in lieu of Government-unique standards, except where
inconsistent with law or otherwise impractical. The private
sector manages and administers voluntary consensus stan-
dards. Such standards are not mandated by law €.g., indus-
try standards such as 1SO 9000).

precedence for requirements

11.102 Standardization program.

Agencies shall select existing requirements documents or
develop new requirements documents that meet the needs of
the agency in accordance with the guidance contained in the
Federal Standardization Manual, FSPM-0001, and, for DoD
components, DoD 4120.3-M, Defense Standardization Pro-
gram Policies and Procedures. The Federal Standardization
Manual may be obtained from the General Services Admin-
istration (see address in 11.201(d)(1)). DoD 4120.3-M may
be obtained from DoD (see addressin 11.201(d)(2)).

11.103 Market acceptance.

(a) Section 8002(c) of Pub. L. 103-355 provides that, in
accordance with agency procedures, the head of an agency
may, under appropriate circumstances, require offerors to
demonstrate that the items offered—

(1) Have either—
(i) Achieved commercial market acceptance; or

11.1-2

(i) Been satisfactorily supplied to an agency under
current or recent contracts for the same or similar require-
ments; and

(2) Otherwise meet the item description, specifica-
tions, or other criteria prescribed in the public notice and
solicitation.

(b) Appropriate circumstances may, for example, include
situations where the agency’s minimum need is for an item
that has a demonstrated reliability, performance or product
support record in a specified environment. Use of market
acceptance is inappropriate when new or evolving items may
meet the agency’s needs.

(c) In developing criteria for demonstrating that an item
has achieved commercial market acceptance, the contracting
officer shall ensure the criteriain the solicitation—

(1) Reflect the minimum need of the agency and are
reasonably related to the demonstration of an item's accept-
ability to meet the agency's minimum need;

(2) Relate to an item’s performance and intended use,
not an offeror’s capability;

(3) Are supported by market research;

(4) Include consideration of items supplied satisfacto-
rily under recent or current Government contracts, for the
same or similar items; and

(5) Consider the entire relevant commercial market,
including small business concerns.

(d) Commercial market acceptance shall not be used as a
sole criterion to evaluate whether an item meets the Govern-
ment's requirements.

(e) When commercial market acceptance is used, the con-
tracting officer shall document the file to—

(1) Describe the circumstances justifying the use of
commercial market acceptance criteria; and

(2) Support the specific criteria being used.

11.104 Use of brand name or
descriptions.

(a8) While the use of performance specifications is pre-
ferred to encourage offerors to propose innovative solutions,
the use of brand name or equal purchase descriptions may be
advantageous under certain circumstances.

(b) Brand name or equal purchase descriptions must
include, in addition to the brand name, a general description
of those salient physical, functional, or performance charac-
teristics of the brand name item that an “equal” item must
meet to be acceptable for award. Use brand name or equal
descriptions when the salient characteristics are firm require-
ments.

equal purchase

11.105 Items peculiar to one manufacturer.

Agency requirements shall not be written so as to require
a particular brand name, product, or a feature of a product,
peculiar to one manufacturer, thereby precluding consider-
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SUBPART 14.1—USE OF SEALED BIDDING

14.105

14.000 Scope of part.

This part prescribes—

(a) The basic requirements of contracting for supplies and
services (including construction) by sealed bidding;

(b) Theinformation to be included in the solicitation (invi-
tation for bids);

(c) Procedures concerning the submission of bids;

(d) Requirements for opening and evaluating bids and
awarding contracts; and

(e) Procedures for two-step sealed bidding.

Subpart 14.1—Use of Sealed Bidding

14.101 Elements of sealed bidding.

Sealed bidding is a method of contracting that employs
competitive bids, public opening of bids, and awards. Thefol-
lowing steps are involved:

(a) Preparation of invitations for bids. Invitations must
describe the requirements of the Government clearly, accu-
rately, and completely. Unnecessarily restrictive specifica-
tions or requirements that might unduly limit the number of
bidders are prohibited. The invitation includes all documents
(whether attached or incorporated by reference) furnished
prospective bidders for the purpose of bidding.

(b) Publicizing the invitation for bids. Invitations must be
publicized through distribution to prospective bidders, post-
ing in public places, and such other means as may be appro-
priate. Publicizing must occur a sufficient time before public
opening of bids to enable prospective bidders to prepare and
submit bids.

(c) Submission of bids. Bidders must submit sealed bids to
be opened at the time and place stated in the solicitation for
the public opening of bids.

(d) Evaluation of bids. Bids shall be evaluated without dis-
cussions.

(e) Contract award. After bids are publicly opened, an
award will be made with reasonable promptness to that
responsible bidder whose bid, conforming to the invitation for
bids, will be most advantageous to the Government, consid-

ering only price and the price-related factors included in the
invitation.

14.102 [Reserved]
14.103 Policy.

14.103-1 General.

(a) Sealed bidding shall be used whenever the conditions
in 6.401(a) are met. Thisrequirement appliesto any proposed
contract action under Part 6.

(b) Sealed bidding may be used for classified acquisitions |
if its use does not violate agency security reguirements.

(c) The policy for pricing modifications of sealed bid con- |
tract appears in 15.403-4(a)(2)(iii).

14.103-2 Limitations.

No awards shall be made as a result of sealed bidding
unless—

(a) Bids have been solicited as required by Subpart 14.2;

(b) Bids have been submitted as required by Subpart 14.3;

(c) The requirements of 1.602-1(b) and Part 6 have been
met; and

(d) An award is made to the responsible bidder (see 9.1)
whose bid is responsive to the terms of the invitation for bids
and is most advantageous to the Government, considering
only price and the price related factorsincluded in the invita-
tion, as provided in Subpart 14.4.

14.104 Types of contracts.

Firm-fixed-price contracts shall be used when the method
of contracting is sealed bidding, except that fixed-price con-
tracts with economic price adjustment clauses may be used if
authorized in accordance with 16.203 when some flexibility
is necessary and feasible. Such clauses must afford all bidders
an equal opportunity to bid.

14.105 Solicitationsfor informational or planning

pur poses.
(See 15.201(e).)

14.1-1
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14.201-2

Subpart 14.2—Solicitation of Bids

14.201 Preparation of invitations for bids.

14.201-1 Uniform contract format.

(a) Contracting officers shall prepare invitations for bids
and contracts using the uniform contract format outlined in
Table 14-1 to the maximum practicable extent. The use of the
format facilitates preparation of the solicitation and contract
aswell asreferenceto, and use of, those documents by bidders
and contractors. It need not be used for acquisition of the fol-
lowing:

(2) Construction (see Part 36).

(2) Shipbuilding (including design, construction, and
conversion), ship overhaul, and ship repair.

(3) Subsistence items.

(4) Suppliesor servicesrequiring special contract forms
prescribed elsewhere in this regulation that are inconsistent
with the uniform contract format.

(5) Firm-fixed-price or fixed-price with economic price
adjustment acquisitions that use the simplified contract for-
mat (see 14.201-9).

(b) Information suitable for inclusion in invitations for
bids under the uniform contract format shall also be included
in invitations for bids not subject to that format if applicable.

(c) Solicitations to which the uniform contract format
applies shall include Parts I, I1, 111, and IV. If any section of
the uniform contract format does not apply, the contracting
officer should so mark that section in the solicitation. Upon
award, the contracting officer shall not physically include Part
IV in the resulting contract, but shall retain it in the contract
file. Award by acceptance of a bid on the award portion of
Standard Form 33, Solicitation, Offer and Award (SF 33),
Standard Form 26, Award/Contract (SF 26), or Standard
Form 1447, Solicitation/Contract (SF 1447), incorporates
Section K, Representations, certifications, and other state-
ments of bidders, in the resultant contract even though not
physically attached.

TABLE 14-1—UNIFORM CONTRACT FORMAT

SECTION TITLE

Part |—The Schedule
Solicitation/contract form
Supplies or services and prices
Description/specifications
Packaging and marking
I nspection and acceptance
Deliveries or performance
Contract administration data
Special contract requirements

IOTMTmMOO >

SECTION TITLE

Part I|—Contract Clauses
| Contract clauses

Part I11—List of Documents, Exhibits, and Other
Attachments
J List of documents, exhibits, and other
attachments

Part 1V—Representations and Instructions

K Representations, certifications, and other
statements of bidders

L Instructions, conditions, and notices to bidders

M Evaluation factors for award

14.201-2 Part |—The Schedule.

The contracting officer shall prepare the Schedule as
follows:

() Section A, Solicitation/contract form. (1) Prepare the
invitation for bids on SF 33, unless otherwise permitted by
this regulation. The SF 33 is the first page of the solicitation
and includes Section A of the uniform contract format. When
the SF 1447 is used as the solicitation document, the informa-
tion in subdivisions (a)(2)(i) and (a)(2)(iv) of this subsection
shall be inserted in block 9 of the SF 1447.

(2) When the SF 33 or SF 1447 is not used, include the
following on the first page of the invitation for bids:

(i) Name, address, and location of issuing activity,
including room and building where bids must be submitted.

(ii) Invitation for bids number.

(iii) Date of issuance.

(iv) Time specified for receipt of bids.

(v) Number of pages.

(vi) Requisition or other purchase authority.

(vii) Requirement for bidder to provide its name and
complete address, including street, city, county, state, and ZIP
code.

(viii) A statement that bidders should include in the
bid the address to which payment should be mailed, if that
address is different from that of the bidder.

(b) Section B, Supplies or services and prices. Include a
brief description of the supplies or services; e.g., item num-
ber, national stock number/part number if applicable, title or
name identifying the supplies or services, and quantities (see
Part 11). The SF 33 and the SF 1447 may be supplemented as
necessary by the Optional Form 336 (OF 336), Continuation
Sheet (53.302-336).

(c) Section C, Description/specifications. Include any
description or specifications needed in addition to Section B
to permit full and open competition (see Part 11).

(FAC 2001-15) 14.2-1
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(d) Section D, Packaging and marking. Provide packag-
ing, packing, preservation, and marking requirements, if
any.

(e) Section E, Inspection and acceptance. Include inspec-
tion, acceptance, quality assurance, and reliability require-
ments (see Part 46, Quality Assurance).

(f) Section F, Deliveries or performance. Specify the
requirements for time, place, and method of delivery or per-
formance (see Subpart 11.4, Delivery or Performance
Schedules).

(g) Section G, Contract administration data. Include any
reguired accounting and appropriation data and any required
contract administration information or instructions other
than those on the solicitation form.

(h) Section H, Special contract requirements. Include a
clear statement of any special contract requirements that are
not included in Section |, Contract clauses, or in other sec-
tions of the uniform contract format.

14.201-3 Part ||—Contract clauses.

Section |, Contract clauses. The contracting officer shall
include in this section the clauses required by law or by this
regulation and any additional clauses expected to apply to
any resulting contract, if these clauses are not required to be
included in any other section of the uniform contract format.

14.201-4 Part |Il—Documents, exhibits, and other
attachments.

Section J, List of documents, exhibits, and other attach-
ments. The contracting officer shall list the title, date, and
number of pages for each attached document.

14.201-5 Part |V—Representations and instructions.

The contracting officer shall prepare the representations
and instructions as follows:

(8) Section K, Representations, certifications, and other
statements of bidders. Include in this section those solicita-
tion provisions that require representations, certifications, or
the submission of other information by bidders.

(b) Section L, Instructions, conditions, and notices to bid-
ders. Insert in this section solicitation provisions and other
information and instructions not required elsewhere to guide
bidders. Invitations shall include the time and place for bid
openings, and shall advise bidders that bids will be evalu-
ated without discussions (see 52.214-10 and, for construc-
tion contracts, 52.214-19).

(c) Section M, Evaluation factors for award. Identify the
price related factors other than the bid price that will be con-
sidered in evaluating bids and awarding the contract. See
14.201-8.

14.2-2

14.201-6 Solicitation provisions.

(a) The provisions prescribed in this subsection apply to
preparation and submission of bids in general. See other
FAR parts for provisions and clauses related to specific
acquisition requirements.

(b) Insert in all invitations for bids the provisions at—

(1) 52.214-3, Amendments to Invitations for Bids; and

(2) 52.214-4, False Statements in Bids.

(c) Insert the following provisions in invitations for bids:

(1) 52.214-5, Submission of Bids.

(2) 52.214-6, Explanation to Prospective Bidders.

(3) 52.214-7, Late Submissions, Modifications, and
Withdrawals of Bids.

(d) [Reserved]

(e) Insert in all invitations for bids, except those for con-
struction, the provisions at 52.214-10, Contract Award—
Sealed Bidding.

(f) Insert in invitations for bids to which the uniform con-
tract format applies, the provision at 52.214-12, Preparation
of Bids.

(9)(1) Insert the provision at 52.214-13, Telegraphic
Bids, in invitations for bids if the contracting officer decides
to authorize telegraphic bids.

(2) Use the provision with its Alternate | in invitations
for bids that are for perishable subsistence, and when the
contracting officer considers that offerors will be unwilling
to provide acceptance periods long enough to allow written
confirmation.

(h) Insert the provision at 52.214-14, Place of Perfor-
mance—Sealed Bidding, in invitations for bids except those
in which the place of performance is specified by the Gov-
ernment.

(i) Insert the provision at 52.214-15, Period for Accep-
tance of Bids, in invitations for bids (IFB’s) that are not
issued on SF 33 or SF 1447 except |FB’'s—

(2) For construction work; or

(2) In which the Government specifies a minimum
acceptance period.

() Insert the provision at 52.214-16, Minimum Bid
Acceptance Period, in invitations for bids, except for con-
struction, if the contracting officer determines that a mini-
mum acceptance period must be specified.

(k) [Reserved]

() Insert the provison at 52.214-18, Preparation of
Bids—Construction, in invitations for bids for construction
work.

(m) Insert the provision at 52.214-19, Contract Award—
Sealed Bidding— Construction, in all invitations for bids for
construction work.

(n) [Reserved]

(0)(2) Insert the provision at 52.214-20, Bid Samples, in
invitations for bids if bid samples are required.
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(b) To provide for ready identification and proper handling
of bids, Optional Form 17, Offer Label, may be furnished
with each bid set. The form may be obtained from the General
Services Administration (see 53.107).

14.202-4 Bid samples.

| (3 Policy. (1) Bidders shall not be required to furnish bid
samples unless there are characteristics of the product that
cannot be described adequately in the specification or pur-
chase description.

(2) Bid samples will be used only to determine the
responsiveness of the bid and will not be used to determine a
bidder’ s ability to produce the required items.

(3) Bid samples may be examined for any required
characteristic, whether or not such characteristic is adequately
described in the specification, if listed in accordance with
subdivision (e)(1)(ii) of this section.

(4) Bidswill be rejected as nonresponsive if the sample
failsto conformto each of the characteristicslisted intheinvi-
tation.

| (b) When to use. The use of bid samples would be appro-
priate for products that must be suitable from the standpoint
of balance, facility of use, general “feel,” color, pattern, or
other characteristics that cannot be described adequately in
the specification. However, when more than a minor portion
of the characteristics of the product cannot be adequately
described in the specification, products should be acquired by
two-step sealed bidding or negotiation, as appropriate.

| (o) Justification. The reasons why acceptable products
cannot be acquired without the submission of bid samples
shall be set forth in the contract file, except where the submis-
sion is required by the formal specifications (Federal, Mili-
tary, or other) applicable to the acquisition.

| (d) Requirements for samples in invitations for bids.
(2) Invitations for bids shall—

(i) State the number and, if appropriate, the size of
the samples to be submitted and otherwise fully describe the
samples required; and

(ii) List all the characteristics for which the samples
will be examined.

(2) If bid samples are required, see 14.201-6(0).

| (e) Waiver of requirement for bid samples. (1) The require-
ment for furnishing bid samples may be waived when abidder
offers a product previously or currently being contracted for
or tested by the Government and found to comply with spec-
ification requirements conforming in every material respect
with those in the current invitation for bids. When the require-
ment may be waived, see 14.201-6(0)(2).

(2) Where samples required by a Federal, Military, or
other formal specification are not considered necessary and a
waiver of the sample requirements of the specification has
been authorized, a statement shall be included in the invita-
tion that notwithstanding the requirements of the specifica-
tion, samples will not be required.

(f) Unsolicited samples. Bid samples furnished with abid |
that are not required by the invitation generally will not be
considered as qualifying the bid and will be disregarded.
However, the bid sample will not be disregarded if it is clear
from the bid or accompanying papers that the bidder’s inten-
tion was to qualify the bid. (See 14.404-2(d) if the qualifica-
tion does not conform to the solicitation.)

(9) Handling bid samples. (1) Samples that are not |
destroyed in testing shall be returned to bidders at their
reguest and expense, unless otherwise specified in the invita-
tion.

(2) Dispositioninstructions shall be requested from bid-
ders and samples disposed of accordingly.

(3) Samples ordinarily will be returned collect to the
address from which received if disposition instructions are
not received within 30 days. Small items may be returned by
mail, postage prepaid.

(4) Samples that are to be retained for inspection pur-
poses in connection with deliveries shall be transmitted to the
inspecting activity concerned, with instructions to retain the
sample until completion of the contract or until disposition
instructions are furnished.

(5) Where samples are consumed or their usefulnessis
impaired by tests, they will be disposed of as scrap unlessthe
bidder requests their return.

14.202-5 Descriptive literature.

(a) Policy. Contracting officers must not require bidders
to furnish descriptive literature unless it is needed before
award to determine whether the products offered meet the
specification and to establish exactly what the bidder pro-
poses to furnish.

(b) Justification. The contracting officer must document
in the contract file the reasons why product acceptability can-
not be determined without the submission of descriptive liter-
ature, except when the contract specifications require
submission.

(c) Requirements of invitation for bids. (1) The invitation
must clearly state—

(i) What descriptive literature the bidders must fur-
nish;

(ii) The purpose for requiring the literature;

(iii) The extent of its consideration in the evaluation
of bids; and

(iv) The rules that will apply if a bidder failsto fur-
nish the literature before bid opening or if the literature pro-
vided does not comply with the requirements of theinvitation.

(FAC 2001-15) 14.2-5
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(2) If bidders must furnish descriptive literature, see
14.201-6(p).

(d) Waiver of requirement for descriptive literature.

(1) The contracting officer may waive the requirement
for descriptiveliteratureif—

(i) The bidder statesin the bid that the product being
offered isthe same as a product previously or currently being
furnished to the contracting activity; and

(i) The contracting officer determines that the prod-
uct offered by the bidder complies with the specification
requirements of the current invitation for bids. When the con-
tracting officer waives the requirement, see 14.201-6(p)(2).

(2) When descriptive literature is not necessary and a
waiver of literature requirements of a specification has been
authorized, the contracting officer must include a statement in
the invitation that, despite the requirements of the specifica-
tions, descriptive literature will not be required.

(3) If the solicitation provides for a waiver, a bidder
may submit a bid on the basis of either the descriptive litera-
ture furnished with the bid or a previously furnished product.
If the bid is submitted on one basis, the bidder may not have
it considered on the other basis after bids are opened.

(e) Unsolicited descriptive literature. If descriptive litera-
ture is furnished when it is not required by the invitation for
bids, the procedures set forth in 14.202-4(f) must be followed.

14.202-6 Final review of invitationsfor bids.

Each invitation for bids shall be thoroughly reviewed
before issuance to detect and correct discrepancies or ambi-
guities that could limit competition or result in the receipt of
nonresponsive bids. Contracting officers are responsible for
the reviews.

14.202-7 Facsimile bids.

(a) Unless prohibited or otherwise restricted by agency
procedures, contracting officers may authorize facsimile bids
(see 14.201-6(v)). In determining whether or not to authorize
facsimile bids, the contracting officer shall consider factors
such as—

(1) Anticipated bid size and volume;

(2) Urgency of the requirement;

(3) Frequency of price changes;

(4) Availability, reliability, speed, and capacity of the
receiving facsimile equipment; and

(5) Adequacy of administrative proceduresand controls
for receiving, identifying, recording, and safeguarding fac-
simile bids, and ensuring their timely delivery to the bids
opening location.

(b) If facsimile bids are authorized, contracting officers
may, after the date set for bid opening, request the apparently
successful offeror to provide the complete, origina signed
bid.

14.2-6

14.202-8 Electronic bids.

In accordance with Subpart 4.5, contracting officers may
authorize use of electronic commerce for submission of bids.
If electronic bids are authorized, the solicitation shall specify
the electronic commerce method(s) that bidders may use.

14.203 Methods of soliciting bids.

14.203-1 Transmittal to prospective bidders.

Invitations for bids or presolicitation notices must be pro-
vided in accordance with 5.102. When a contracting office is
located inthe United States, any solicitation sent to a prospec-
tive bidder located outside the United States shall be sent by
electronic data interchange or air mail if security classifica-
tion permits.

14.203-2  Dissemination of information concerning
invitationsfor bids.

(a) Procedures concerning display of invitationsfor bidsin
a public place, information releases to newspapers and trade
journals, paid advertisements, and synopsizing through the
Governmentwide point of entry (GPE) are set forth in 5.101
and Subpart 5.2.

(b) For procedures that apply to publicizing notices
through the GPE to determine whether commercial sources
are available, as prescribed by OMB Circular A-76, see
5.205(€e) and 7.303(b).

14.203-3 Master solicitation.

The master solicitation is provided to potential sources
who arerequested to retain it for continued and repetitive use.
Individual solicitations must reference the date of the current
master solicitation and identify any changes. The contracting
officer must—

(8) Make available copies of the master solicitation on
request; and

(b) Provide the cognizant contract administration activity
acurrent copy of the master solicitation.

14.204 Recordsof invitationsfor bidsand recordsof bids.

(a) Each contracting office shall retain a record of each
invitation that it issues and each abstract or record of bids.
Contracting officers shall review and utilize the information
available in connection with subsequent acquisitions of the
same or similar items.

(b) The file for each invitation shall show the distribution
that was made and the date the invitation was issued. The
names and addresses of prospective bidders who requested
the invitation and were not included on the original solicita-
tionlist shall be added to thelist and made a part of the record.
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14.205 Presolicitation notices.

In lieu of initially forwarding complete bid sets, the con-
tracting officer may send presolicitation notices to concerns.
The notice shall—

(8) Specify the final date for receipt of requests for acom-
plete bid set;

(b) Briefly describe the requirement and furnish other
essential information to enable concerns to determine
whether they have an interest in the invitation; and

(c) Normally not include drawings, plans, and specifica-
tions. The return date of the notice must be sufficiently in
advance of the mailing date of the invitation for bidsto permit
an accurate estimate of the number of bid sets required. Bid
sets shall be sent to concerns that request them in response to
the notice.

14.206 [Reserved]

14.207 Pre-bid conference.

A pre-bid conference may be used, generally in a complex
acquisition, as a means of briefing prospective bidders and
explaining complicated specifications and requirements to
them as early as possible after the invitation has been issued
and before the bids are opened. It shall never be used as a sub-
stitute for amending a defective or ambiguous invitation. The
conference shall be conducted in accordance with the proce-
dure prescribed in 15.201.

14.208 Amendment of invitation for bids.

(a) If it becomes necessary to make changes in quantity,
specifications, delivery schedules, opening dates, etc., or to
correct a defective or ambiguous invitation, such changes
shall be accomplished by amendment of theinvitation for bids
using Standard Form 30, Amendment of Solicitation/ Modi-
fication of Contract. The fact that a change was mentioned at
apre-bid conference does not relieve the necessity for issuing
an amendment. Amendments shall be sent, before the time for
bid opening, to everyone to whom invitations have been fur-
nished and shall be displayed in the bid room.

(b) Before amending an invitation for bids, the period of
time remaining until bid opening and the need to extend this
period shall be considered. When only a short time remains
before the time set for bid opening, consideration should be
given to notifying bidders of an extension of time by tele-
grams or telephone. Such extension must be confirmed in the
amendment.

(c) Any information given to a prospective bidder concern-
ing an invitation for bids shall be furnished promptly to all
other prospective bidders as an amendment to the invitation
(2) if such information is necessary for bidders to submit bids
or (2) if the lack of such information would be prejudicial to
uninformed bidders. The information shall be furnished even

though a pre-bid conference is held. No award shall be made
on the invitation unless such amendment has been issued in
sufficient time to permit al prospective bidders to consider
such information in submitting or modifying their bids.

14.209 Cancellation of invitations before opening.

(@) The cancellation of an invitation for bids usually
involves a loss of time, effort, and money spent by the Gov-
ernment and bidders. Invitations should not be cancelled
unless cancellation is clearly in the public interest; e.g.,

(1) Where there is no longer a requirement for the sup-
plies or services; or

(2) Where amendments to the invitation would be of
such magnitude that a new invitation is desirable.

(b) When an invitation issued other than electronically is
cancelled, bids that have been received shall be returned
unopened to the bidders and notice of cancellation shall be
sent to all prospective bidders to whom invitations were
issued. When an invitation issued electronically is cancelled,
ageneral notice of cancellation shall be posted electronically,
the bids received shall not be viewed, and the bids shall be
purged from primary and backup data storage systems.

(c) The notice of cancellation shall—(1) identify the invi-
tation for bids by number and short title or subject matter, (2)
briefly explain the reason the invitation is being cancelled,
and (3) where appropriate, assure prospective bidders that
they will be given an opportunity to bid on any resolicitation
of bids or any future requirements for the type of supplies or
services involved. Cancellations shall be recorded in accor-
dance with 14.403(d).

14.210 Qualified products.
(See Subpart 9.2.)

14.211 Release of acquisition information.

(a) Before solicitation. Information concerning proposed
acquisitions shall not be released outside the Government
before solicitation except for presolicitation notices in accor-
dance with14.205 or 36.213-2, or long-range acquisition esti- |
mates in accordance with 5.404, or synopses in accordance
with 5.201. Within the Government, such information shall
be restricted to those having a legitimate interest. Releases of
information shall be made (1) to all prospective bidders, and
(2) asnearly as possible at the same time, so that one prospec-
tive bidder shall not be given unfair advantage over another.
See 3.104 regarding requirements for proprietary and source
selection information including access to and disclosure
thereof.

(b) After solicitation. Discussionswith prospective bidders
regarding a solicitation shall be conducted and technical or
other information shall be transmitted only by the contracting
officer or superiors having contractual authority or by others
specifically authorized. Such personnel shall not furnish any

14.2-7
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information to a prospective bidder that alone or together with
other information may afford an advantage over others. How-
ever, genera information that would not be prejudicia to
other prospective bidders may be furnished upon request;e.qg.,
explanation of a particular contract clause or a particular con-
dition of the schedule in the invitation for bids, and more spe-
cific information or clarifications may be furnished by
amending the solicitation (see 14.208).

14.212 Economic pur chase quantities (supplies).

Contracting officers shall comply with the economic
purchase quantity planning requirements for supplies in
Subpart 7.2. See 7.203 for instructions regarding use of the
provision at 52.207-4, Economic Purchase Quantity—
Supplies, and 7.204 for guidance on handling responses to
that provision.

14213 Annual submission of representations and
certifications.
(a) Submission of offeror representations and certifica-
tions on an annual basis, as an alternative to submission in

14.2-8 (FAC 2001-15)

each solicitation, may be authorized by agencies subject to the
reguirements of this section. The decision to use annual rep-
resentations and certifications shall be made in accordance
with agency procedures.

(b) In accordance with agency procedures, each
contracting office utilizing annual representations and
certifications shall establish procedures and assign
responsibilities for centrally requesting, receiving, storing,
verifying and updating offeror's annual submissions.
Generally, the representations and certifications shall be
effective for a period of 1 year from date of signature.

(c) The contracting officer shall not include in
individual solicitations the full text of provisions that
are contained in the annual representations and
certifications.

(d) Offerors shall make changes that affect only one
solicitation by completing the appropriate section of the
provision a 52.214-30, Annual Representations and
Certifications—Sealed Bidding.
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Subpart 14.5—Two-Step Sealed Bidding

14.501 General.

Two-step sealed bidding is a combination of competitive
procedures designed to obtain the benefits of sealed bidding
when adequate specifications are not available. An objective
isto permit the development of a sufficiently descriptive and
not unduly restrictive statement of the Government’sreguire-
ments, including an adequate technical data package, so that
subsequent acquisitions may be made by conventional sealed
bidding. This method is especially useful in acquisitions
reguiring technical proposals, particularly those for complex
items. It is conducted in two steps:

(a) Step one consists of the request for, submission, evalu-
ation, and (if necessary) discussion of a technical proposal.
No pricing is involved. The objective is to determine the
acceptability of the supplies or services offered. As used in
this context, the word “technical” has abroad connotation and
includes, among other things, the engineering approach, spe-
cial manufacturing processes, and special testing techniques.
It is the proper step for clarification of questions relating to
technical requirements. Conformity to the technical require-
mentsisresolved in this step, but not responsibility as defined
in9.1.

(b) Step two involves the submission of sealed priced bids
by those who submitted acceptable technical proposalsin step
one. Bids submitted in step two are evaluated and the awards
made in accordance with Subparts 14.3 and 14.4.

14.502 Conditionsfor use.

(a) Unless other factors require the use of sealed bidding,
two-step sealed bidding may be used in preference to negoti-
ation when all of the following conditions are present:

(1) Available specifications or purchase descriptions
are not definite or complete or may be too restrictive without
technical evaluation, and any necessary discussion, of the
technical aspects of the requirement to ensure mutual under-
standing between each source and the Government.

(2) Definite criteria exist for evaluating technical pro-
posals.

(3) More than one technically qualified source is
expected to be available.

(4) Sufficient time will be available for use of the two-
step method.

(5) A firm-fixed-price contract or afixed-price contract
with economic price adjustment will be used.

(b) None of the following precludes the use of two-step
sealed bidding:

(1) Multi-year contracting.

(2) Government-owned facilities or special tooling to
be made available to the successful bidder.

(3) A total small business set-aside (see 19.502-2).

(4) The use of the price evaluation adjustment for small
disadvantaged business concerns (see Subpart 19.11).

(5) The use of aset-aside or price evaluation preference
for HUBZone small business concerns (see Subpart 19.13).

(6) A first or subsequent production quantity is being
acquired under a performance specification.

14.503 Procedures.

14.503-1 Step one.

(a) Requests for technical proposals shall be synopsized in
accordance with Part 5. The request must include, as a mini-
mum, the following:

(1) A description of the supplies or services required.

(2) A statement of intent to use the two-step method.

(3) The requirements of the technical proposal.

(4) Theevaluation criteria, to include all factorsand any
significant subfactors.

(5) A statement that the technical proposals shall not
include prices or pricing information.

(6) The date, or date and hour, by which the proposal
must be received (see 14.201-6(r)).

(7) A statement that—

(i) Inthe second step, only bids based upon technical
proposals determined to be acceptable, either initially or as a
result of discussions, will be considered for awards, and

(i) Each bid in the second step must be based on the
bidder’ s own technical proposals.

(8) A statement that—

(i) Offerors should submit proposals that are accept-
able without additional explanation or information,

(if) The Government may make a final determina-
tion regarding a proposal’ s acceptability solely on the basis of
the proposal as submitted; and

(iii) The Government may proceed with the second
step without requesting further information from any offeror;
however, the Government may request additional information
from offerors of proposals that it considers reasonably sus-
ceptible of being made acceptable, and may discuss proposals
with their offerors.

(9) A statement that a notice of unacceptability will be
forwarded to the offeror upon completion of the proposal
evaluation and final determination of unacceptability.

(10) A statement either that only one technical proposal
may be submitted by each offeror or that multiple technical
proposals may be submitted. When specifications permit dif-
ferent technical approaches, it is generally in the Govern-
ment’s interest to authorize multiple proposals. If multiple
proposals are authorized, see 14.201-6(S).

(b) Information on delivery or performance requirements
may be of assistance to bidders in determining whether or not
to submit a proposal and may be included in the request. The
reguest shall also indicate that the information is not binding
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on the Government and that the actual delivery or perfor-
mance requirements will be contained in the invitation issued
under step two.

(c) Upon receipt, the contracting officer shall—
(1) Safeguard proposals against disclosure to unautho-
rized persons,
(2) Accept and handle data marked in accordance with
15.609 as provided in that section; and

(3) Remove any reference to price or cost.

(d) The contracting officer shall establish atime period for
evaluating technical proposals. The period may vary with the
complexity and number of proposals involved. However, the
evaluation should be completed quickly.

(e)(1) Evaluations shall be based on the criteria in the
reguest for proposals but not consideration of responsibility
as defined in 9.1, Proposals, shall be categorized as—

(i) Acceptable;

(ii) Reasonably susceptible of being made accept-
able; or

(iii) Unacceptable.

(2) Any proposal which modifies, or failsto conformto
the essential requirements or specifications of, the request for
technical proposals shall be considered nonresponsive and
categorized as unacceptable.

(f)(1) The contracting officer may proceed directly with
step two if there are sufficient acceptable proposalsto ensure
adequate price competition under step two, and if further
time, effort and delay to make additional proposals acceptable
and thereby increase competition would not be in the Govern-
ment’s interest. If thisis not the case, the contracting officer
shall request bidders whose proposals may be made accept-
able to submit additional clarifying or supplementing infor-
mation. The contracting office shall identify the nature of the
deficiencies in the proposal or the nature of the additional
information required. The contracting officer may also
arrange discussionsfor this purpose. No proposal shall be dis-
cussed with any offeror other than the submitter.
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(2) Ininitiating requests for additional information, the
contracting officer shall fix an appropriate time for biddersto
conclude discussions, if any, submit all additional informa-
tion, and incorporate such additional information as part of
their proposals submitted. Such time may be extended in the
discretion of the contracting officer. If the additional informa-
tion incorporated as part of a proposal within the final time
fixed by the contracting officer establishes that the proposal
is acceptable, it shall be so categorized. Otherwise, it shall be
categorized as unacceptable.

(g) When a technical proposal is found unacceptable
(either initially or after clarification), the contracting officer
shall promptly notify the offeror of the basis of the determi-
nation and that a revision of the proposal will not be consid-
ered. Upon written request, the contracting officer shall
debrief unsuccessful offerors (see 15.505 and 15.506).

(h) Late technical proposals are governed by 15.208 (b),
(c), and (f).

(i) If it isnecessary to discontinue two-step sealed bidding,
the contracting officer shall include a statement of the facts
and circumstances in the contract file. Each offeror shall be
notified in writing. When step one results in no acceptable
technical proposal or only one acceptable technical proposal,
the acquisition may be continued by negotiation.

14.503-2 Step two.
(a) Sealed bidding procedures shall be followed except
that invitations for bids shall—
(1) Beissued only to those offerors submitting accept-
able technical proposalsin step one;
(2) Include the provision prescribed in 14.201-6(t);
(3) Prominently state that the bidder shall comply with
the specifications and the bidder's technical proposal; and
(4) Not be synopsized through the Governmentwide
point of entry (GPE) as an acquisition opportunity nor pub-
licly posted (see 5.101(a)).
(b) The names of firms that submitted acceptable propos-
alsin step one will be listed through the GPE for the benefit
of prospective subcontractors (see 5.207(b)(1)).
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to the extent consistent with the actual requirements of the
Government;

(iii) Proposed acquisition cannot be structured so as
to make it likely that small businesses can compete for the
prime contract;

(iv) Consolidated construction project cannot be
acquired as separate discrete projects; or

(v) Bundling is necessary and justified.

(3) The 30-day notification process shall occur concur-
rently with other processing steps required prior to the issu-
ance of the solicitation.

(4) If the contracting officer rejects the SBA procure-
ment center representative's recommendation, made in accor-
dance with 19.402(c)(2), the contracting officer shall
document the basis for the rejection and notify the SBA pro-
curement center representative in accordance with 19.505.

19.202-2 L ocating small business sour ces.

The contracting officer must, to the extent practicable,
encourage maximum participation by small business, vet-
eran-owned small business, service-disabled veteran-owned
small business, HUBZone small business, small disadvan-
taged business, and women-owned small business concernsin
acquisitions by taking the following actions:

(a) Before issuing solicitations, make every reasonable
effort to find additional small business concerns, unless lists
are already excessively long and only some of the concerns
onthelist will be solicited. This effort should include contact-
ing the agency SBA procurement center representative, or if
there is none, the SBA.

(b) Publicize solicitations and contract awards through the
Governmentwide point of entry (see Subparts 5.2 and 5.3).

19.202-3 Equal low bids.

In the event of equal low bids (see 14.408-6), awards shall
be made first to small business concerns which are also labor
surplus area concerns, and second to small business concerns
which are not also labor surplus area concerns.

19.202-4 Solicitation.

The contracting officer must encourage maximum
response to solicitations by small business, veteran-owned
small business, service-disabled veteran-owned small busi-
ness, HUBZone small business, small disadvantaged busi-
ness, and women-owned small business concerns by taking
the following actions:

(a) Allow the maximum amount of time practicable for the
submission of offers.

(b) Furnish specifications, plans, and drawings with solic-
itations, or furnish information as to where they may be
obtained or examined.

(c) Provideto any small business concern, uponitsrequest, |
acopy of bid sets and specifications with respect to any con-
tract to be let, the name and telephone number of an agency
contact to answer questions related to such prospective con-
tract and adequate citations to each major Federal law or
agency rule with which such business concern must comply
in performing such contract other than laws or agency rules
with which the small business must comply when doing busi-
ness with other than the Government.

19.202-5 Data collection and reporting requirements.

Agencies must measure the extent of small business par-
ticipation in their acquisition programs by taking the follow-
ing actions:

(8 Require each prospective contractor to represent
whether it is a small business, veteran-owned small business,
service-disabled veteran-owned small business, HUBZone
small business, small disadvantaged business, or women-
owned small business concern (see the provision at 52.219-1,
Small Business Program Representations).

(b) Accurately measure the extent of participation by small
business, veteran-owned small business, service-disabled
veteran-owned small business, HUBZone small business,
small disadvantaged business, and women-owned small busi-
ness concernsin Government acquisitionsin terms of the total
value of contracts placed during each fiscal year, and report
data to the SBA at the end of each fiscal year (see Subpart
4.6).

19.202-6 Determination of fair market price.

(a) The fair market price shall be the price achieved in
accordance with the reasonable price guidelines in 15.404-
1(b) for—

(1) Total and partial small business set-asides (see Sub-
part 19.5);
(2) HUBZone set-asides (see Subpart 19.13);

(3) Contracts utilizing the price evaluation adjustment
for small disadvantaged business concerns (see Subpart
19.11); and

(4) Contracts utilizing the price evaluation preference
for HUBZone small business concerns (see Subpart 19.13).

(b) For 8(a) contracts, both with respect to meeting the
requirement at 19.806(b) and in order to accurately estimate
the current fair market price, contracting officers shall follow
the procedures at 19.807.
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Subpart 19.4—Cooper ation with the Small
Business Administration

19.401 General.

(a) The Small Business Act is the authority under which
the Small Business Administration (SBA) and agencies con-
sult and cooperate with each other in formulating policies to
ensure that small business interests will be recognized and
protected.

(b) The Director of Small and Disadvantaged Business
Utilization serves as the agency focal point for interfacing
with SBA.

19.402 Small Business Administration procurement
center representatives.

(a) The SBA may assign one or more procurement center
representatives to any contracting activity or contract admin-
istration office to carry out SBA policies and programs.
Assigned SBA procurement center representatives are
required to comply with the contracting agency’s directives
governing the conduct of contracting personnel and the
release of contract information. The SBA must obtain for its
procurement center representatives security clearances
required by the contracting agency.

(b) Upontheir request and subject to applicable acquisition
and security regulations, contracting officers shall give SBA
procurement center representatives access to all reasonably
obtainable contract information that is directly pertinent to
their official duties.

(c) The duties assigned by SBA to its procurement center
representatives include the following:
(1) Reviewing proposed acquisitions to recommend—
(i) The setting aside of selected acquisitions not uni-
laterally set aside by the contracting officer,
(ii) New qualified small, veteran-owned small, ser-
vice-disabled veteran-owned small, HUBZone small, small

disadvantaged, and women-owned small business sources,
and

(iii) Breakout of components for competitive acqui-
sitions.

(2) Reviewing proposed acquisition packages provided
in accordance with 19.202-1(e). If the SBA procurement cen-
ter representative believes that the acquisition, as proposed,
makes it unlikely that small businesses can compete for the
prime contract, the representative shall recommend any alter-
nate contracting method that the representative reasonably
believes will increase small business prime contracting
opportunities. The recommendation shall be made to the con-
tracting officer within 15 days after receipt of the package.

(3) Recommending concerns for inclusion on a list of
concerns to be solicited in a specific acquisition.

(4) Appealing to the chief of the contracting office any
contracting officer’'s determination not to solicit a concern
recommended by the SBA for a particular acquisition, when
not doing so results in no small business being solicited.

(5) Conducting periodic reviews of the contracting
activity to which assigned to ascertain whether it iscomplying
with the small business policies in this regulation.

(6) Sponsoring and participating in conferences and
training designed to increase small business participation in
the contracting activities of the office.

19.403 Small Business Administration breakout
procurement center representative.

(a) The SBA is required by section 403 of Pub. L. 98-577
to assign a breakout procurement center representative to
each major procurement center. A major procurement center
means a procurement center that, in the opinion of the admin-
istrator, purchases substantial dollar amounts of other than
commercial items, and which has the potential to incur signif-
icant savings as a result of the placement of a breakout pro-
curement representative. The SBA breakout procurement
center representativeisan advocatefor (1) the appropriate use
of full and open competition, and (2) the breakout of items,
when appropriate and while maintaining the integrity of the
system in which such items are used. The SBA breakout pro-
curement center representative is in addition to the SBA pro-
curement center representative (see 19.402). When an SBA
breakout procurement center representative is assigned, the
SBA is required to assign at least two collocated small busi-
nesstechnical advisors. Assighed SBA breakout procurement
center representatives and technical advisors are required to
comply with the contracting agency’s directives governing
the conduct of contracting personnel and the release of con-
tract information. The SBA must obtain for its breakout pro-
curement center representatives and technical advisors
security clearances required by the contracting agency.

(b) Contracting officers shall comply with 19.402(b) in
their relationships with SBA breakout procurement center
representatives and SBA small business technical advisors.

(c) The SBA breakout procurement center representative
is authorized to—

(1) Attend any provisioning conference or similar eval-
uation session during which determinations are made as to
whether requirements are to be acquired using other than full
and open competition and make recommendations with
respect to such requirements to the members of such confer-
ence or session;

(2) Review, at any time, restrictionson competition pre-
viously imposed on items through acquisition method coding
or similar procedures and recommend to personnel of the
appropriate activity the prompt reevaluation of such limita-
tions;
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(3) Review restrictions on competition arising out of
restrictions on the rights of the United Statesin technical data
and, when appropriate, recommend that personnel of the
appropriate activity initiate areview of the validity of such an
asserted restriction;

(4) Obtain from any governmental source, and make
availableto personnel of the appropriate center, technical data
necessary for the preparation of a competitive solicitation
package for any item of supply or service previously acquired
noncompetitively due to the unavailability of such technical
data;

(5) Have access to procurement records and other data
of the procurement center commensurate with the level of
such representative's approved security clearance classifica-
tion;

(6) Receive unsolicited engineering proposals and,
when appropriate—

(i) Conduct a value analysis of such proposal to
determine whether it, if adopted, will result in lower costs to
the United States without substantially impeding legitimate
acquisition objectives and forward to personnel of the appro-
priate center recommendations with respect to such proposal;
or

(i) Forward such proposals without analysis to per-
sonnel of the center responsible for reviewing them who shall
furnish the breakout procurement center representative with
information regarding the proposal’s disposition;
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(7) Review the systems that account for the acquisition
and management of technical data within the procurement
center to ensure that such systems provide the maximum
availability and access to data needed for the preparation of
offersto sell to the United States those suppliesto which such
data pertain which potential offerors are entitled to receive;

(8) Appeal the failure by the procurement center to act
favorably on any recommendation made pursuant to para-
graphs (c)(1) through (7) of this section. Such appea must be
in writing and shall be filed and processed in accordance with
the appeal procedures set out at 19.505;

(9) Conduct familiarization sessions for contracting
officers and other appropriate personnel of the procurement
center to which assigned. Such sessions shall acquaint the
participants with the duties and objectives of the representa-
tive and shall instruct themin the methods designed to further
the breakout of items for procurement through full and open
competition; and

(10) Prepare and personally deliver an annual briefing
and report to the head of the procurement center to which
assigned. Such briefing and report shall detail the past and
planned activities of the representative and shall contain rec-
ommendations for improvement in the operation of the center
as may be appropriate. The head of such center shall person-
ally receive the briefing and report and shall, within 60 calen-
dar days after receipt, respond, in writing, to each
recommendation made by the representative.

(d) The duties of the SBA small business technical
advisors are to assist the SBA breakout procurement center
representative in carrying out the activities described in
paragraphs (c)(1) through (7) of this section to assist the SBA
procurement center representatives (see FAR 19.402).
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22.000 Scope of part.

This part—

(a) Deals with general policies regarding contractor labor
relations as they pertain to the acquisition process;

(b) Prescribes contracting policy and procedures for imple-
menting pertinent labor laws; and

(c) Prescribes contract clauses with respect to each perti-
nent labor law.

22.001 Definition.
“Administrator” or “ Administrator, Wage and Hour Divi-
sion,” as used in this part, means the—

Administrator

Wage and Hour Division

Employment Standards Administration
U.S. Department of Labor
Washington, DC 20210

or an authorized representative.

Subpart 22.1—Basic Labor Policies

22.101 Labor relations.

22.101-1 General.

(a) Agencies shall maintain sound relations with industry
and labor to ensure (1) prompt receipt of information involv-
ing labor relations that may adversely affect the Government
acquisition process and (2) that the Government obtains
needed supplies and services without delay. All matters
regarding labor relations shall be handled in accordance with
agency procedures.

(b)(1) Agencies shall remainimpartial concerning any dis-
pute between labor and contractor management and not
undertake the conciliation, mediation, or arbitration of alabor
dispute. To the extent practicable, agencies should ensure that
the parties to the dispute use al available methods for resolv-
ing the dispute, including the services of the National Labor
Relations Board, Federal Mediation and Conciliation Service,
the National Mediation Board and other appropriate Federal,
State, local, or private agencies.

(2) For use of project labor agreements, see 36.202(d).

(c) Agencies should, when practicable, exchange informa-
tion concerning labor matters with other affected agencies to
ensure a uniform Government approach concerning a partic-
ular plant or labor-management dispute.

(d) Agencies should take other actions concerning labor
relations problems to the extent consistent with their acquisi-
tion responsibilities. For example, agencies should—

(1) Notify the agency responsible for conciliation,
mediation, arbitration, or other related action of the existence
of any labor dispute affecting or threatening to affect agency
acquisition programs;

(2) Furnish to the parties to a dispute factual informa-
tion pertinent to the dispute's potential or actual adverse
impact on these programs, to the extent consistent with secu-
rity regulations; and

(3) Seek a voluntary agreement between management
and labor, notwithstanding the continuance of the dispute, to
permit uninterrupted acquisition of supplies and services.
This shall only be done, however, if the attempt to obtain vol-
untary agreement does not involve the agency in the merits of
the dispute and only after consultation with the agency
responsible for conciliation, mediation, arbitration, or other
related action.

(e) The head of the contracting activity may designate pro-
grams or requirements for which it is necessary that contrac-
tors be required to notify the Government of actual or
potential labor disputes that are delaying or threaten to delay
the timely contract performance (see 22.103-5(a)).

22.101-2 Contract pricing and administration.

(a) Contractor labor policies and compensation practices,
whether or not included in labor-management agreements, are
not acceptable basesfor allowing costsin cost-reimbursement
contracts or for recognition of costs in pricing fixed-price
contracts if they result in unreasonable costs to the Govern-
ment. For a discussion of allowable costs resulting from
labor-management agreements, see 31.205-6(b). |

(b) Labor disputes may cause work stoppages that delay
the performance of Government contracts. Contracting offic-
ers shall impress upon contractors that each contractor shall
be held accountable for reasonably avoidable delays. Stan-
dard contract clauses dealing with default, excusable delays,
etc., do not relieve contractors or subcontractors from the
responsibility for delays that are within the contractors or
their subcontractors' control. A delay caused by a strike that
the contractor or subcontractor could not reasonably prevent
can be excused; however, it cannot be excused beyond the
point at which areasonably diligent contractor or subcontrac-
tor could have acted to end the strike by actions such as—

(1) Filing a charge with the National Labor Relations
Board to permit the Board to seek injunctive relief in court;

(2) Using other available Government procedures; and

(3) Using private boards or organizations to settle dis-
putes.

(c) Strikes normally result in changing patterns of cost
incurrence and therefore may have an impact on the
allowability of costs for cost-reimbursement contracts or for
recognition of costs in pricing fixed-price contracts. Certain
costs may increase because of strikes; e.g., guard services and
attorney’s fees. Other costs incurred during a strike may not
fluctuate (e.g., “fixed costs’ such as rent and depreciation),
but because of reduced production, their proportion of the unit
cost of items produced increases. All costs incurred during
strikes shall be carefully examined to ensure recognition of
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only those costs necessary for performing the contract in
accordance with the Government’ s essential interest.

(d) If, during a labor dispute, the inspectors’ safety is not
endangered, the normal functions of inspection at the plant of
a Government contractor shall be continued without regard to
the existence of a labor dispute, strike, or picket line.

22.101-3 Reporting labor disputes.

The office administering the contract shall report, in accor-
dance with agency procedures, any potential or actual labor
disputes that may interfere with performing any contracts
under its cognizance. If a contract contains the clause at
52.222-1, Notice to the Government of Labor Disputes, the
contractor also must report any actual or potential dispute that
may delay contract performance.

22.101-4 Removal of items from contractors facilities
affected by work stoppages.

(a) Items shall be removed from contractors facilities
affected by work stoppagesin accordance with agency proce-
dures. Agency procedures should allow for the following:

(1) Determine whether removal of itemsisin the Gov-
ernment’s interest. Normally the determining factor is the
critical needs of an agency program.

(2) Attempt to arrange with the contractor and the union
representative involved their approval of the shipment of
urgently required items.

(3) Obtain appropriate approvals from within the
agency.

(4) Determine who will remove the items from the
plant(s) involved.

(b) Avoid the use or appearance of force and prevent inci-
dents that might detrimentally affect labor-management rela-
tions.

(c) When two or more agencies' requirements are or may
becomeinvolved in the removal of items, the contract admin-
istration office shall ensure that the necessary coordination is
accomplished.

22.102 Federal and State labor requirements.

22.102-1 Policy.

Agencies shall cooperate, and encourage contractors to
cooperate with Federal and State agencies responsible for
enforcing labor requirements such as—

(a) Safety;

(b) Health and sanitation;

(c) Maximum hours and minimum wages,

(d) Equal employment opportunity;

(e) Child and convict labor;

(f) Age discrimination;

(g) Disabled and Vietnam veteran employment; and

(h) Employment of the handicapped.
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22.102-2 Administration.

(a) Agencies shall cooperate with, and encourage contrac-
torsto use to the fullest extent practicable, the United States
Employment Service (USES) and its affiliated local State
Employment Service offices in meeting contractors' labor
requirements. These requirements may be to staff new or
expanding plant facilities, including requirementsfor workers
in all occupations and skills from local labor market areas or
through the Federal-State employment clearance system.

(b) Local State employment offices are operated through-
out the United States, Puerto Rico, Guam, and th&J).S. Virgin |
Islands. In addition to providing recruitment assistance to
contractors, cooperation with the local State Employment
Service offices will further the national program of maintain-
ing continuous assessment of manpower requirements and
resources on a national and local basis.

(c) The U.S. Department of Labor is responsible for the
administration and enforcement of the Occupational Safety
and Health Act.

22.103 Overtime.

22.103-1 Definition.

“Normal workweek,” as used in this subpart, means, gen-
erally, aworkweek of 40 hours. Outsidethe United Statesand
itsoutlying areas, aworkweek longer than 40 hoursis consid-
ered normal if—

(1) The workweek does not exceed the norm for the
area, as determined by local custom, tradition, or law; and

(2) The hours worked in excess of 40 in the workweek
are not compensated at a premium rate of pay.

22.103-2 Palicy.

Contractors shall perform all contracts, so far as practica-
ble, without using overtime, particularly as a regular employ-
ment practice, except when lower overal costs to the
Government will result or when it is necessary to meet urgent
program needs. Any approved overtime, extra-pay shifts, and
multishifts should be scheduled to achieve these objectives.

22.103-3 Procedures.

(a) Solicitations normally shall not specify delivery or per-
formance schedulesthat may require overtime at Government
expense.

(b) In negotiating contracts, contracting officers should,
consistent with the Government’ s needs, attempt to—

(1) Ascertain the extent that offers are based on the pay-
ment of overtime and shift premiums; and

(2) Negotiate contract prices or estimated costs without
these premiums or obtain the requirement from other sources.

(c) When it becomes apparent during negotiations of appli-
cable contracts (see 22.103-5(b)) that overtime will be
required in contract performance, the contracting officer shall
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gaining agreement are substantially at variance with those
which prevail for services of a similar character in the local-

ity, or (2) that the wages and fringe benefitsin the predecessor
contractor's collective bargaining agreement are not the result
of arm's length negotiations (see 22.1013 and 22.1021). The
Department of Labor (DOL) has concluded that contingent
collective bargaining agreement provisions that attempt to
limit a contractor's obligations by means such as requiring

issuance of a wage determination by the DOL, requiring
inclusion of the wage determination in the contract, or requir-
ing the Government to adequately reimburse the contractor,
generally reflect a lack of arm's length negotiations.

(f) If the services are being furnished at more than one
location and the collectively bargained wage rates and fringe
benefits are different at different locations or do not apply to
one or more locations, the contracting officer shall identify
the locations to which the agreements apply.

(g) If the collective bargaining agreement does not apply
to all service employees under the contract, the contracting
officer shall separately list on the SF 98athe service employee
classifications—

(1) Subject to the collective bargaining agreement; and
(2) Not subject to any collective bargaining agreement.

22.1008-4 Procedures when place of performance is
unknown.
(See 22.1009.)

22.1008-5 Multiple-year contracts.

If the proposed contract is multiple year and is not subject
to annual appropriations, the contracting officer shall furnish
with the Notice a statement in writing describing the type of
funding and giving the length of the performance period.
Unless otherwise advised by the wage and hour division that
aNotice must be filed on the annual anniversary date, the con-
tracting officer shall submit a new Notice on each biennial
anniversary date of the multiple year contract if itstermisfor
aperiod in excess of 2 years.

22.1008-6 Contract modifications (options, extensions,
changesin scope) and anniversary dates.

If the purpose of the Notice isto obtain a wage determina-
tion for an exercise of an option, an extension to the contract
term, a change in scope (see 22.1007(b)(2)), or the anniver-
sary date of a multiple year contract, the contracting officer
shall fill in Box 2 of the SF 98 as follows:

(a) Inthe “Estimated solicitation date” subbox, indicate, as
appropriate:

“Mod-Exercise of Option;” “Mod-Extension;” “Mod-
Changein Scope;” “Annual Anniversary;” or “Biennial Anni-
versary;” and

(b) In the “ month/day/year” subbox, indicate the date the
wage determination is required.

22.1008-7 Required time of submission of Notice.

(a) If the contract action is for a recurring or known
requirement, the contracting officer shall submit the Notice
not less than 60 days (nor more than 120 days, except with the
approval of the Wage and Hour Division) before the earlier
of—

(1) Issuance of any invitation for bids;

(2) Issuance of any request for proposals;

(3) Commencement of negotiations;

(4) Issuance of modification for exercise of option, con-
tract extension, or change in scope;

(5) Annual anniversary date of a contract for more than
1 year subject to annual appropriations; or

(6) Each biennial anniversary date of a contract for
more than 2 years not subject to annual appropriations unless
otherwise advised by the Wage and Hour Division (see
22.1008-5).

(b) If the contract action is for a nonrecurring or unknown
requirement for which the advance planning described in
paragraph (a) of this subsectionisnot feasible, the contracting
officer shall submit the Notice as soon as possible, but not
later than 30 days before the contracting actionsin paragraph
(a) of this subsection. The contracting officer should indicate
on the Notice that the reguirement is nonrecurring or
unknown and advance planning was not feasible.

(c) If exceptional circumstances prevent timely submis-
sion, as required by paragraphs (a) and (b) of this subsection,
the contracting officer shall submit the Notice and the
required supplemental information with a written statement
of the reason for delay as soon as practicable.

(d) In an emergency situation requiring an immediate
wage determination response, the contracting officer shall, in
accordance with contracting agency procedures, contact the
Wage and Hour Division by telephone for guidance before
submitting the Notice.

22.1009 Place of performance unknown.

22.1009-1 General.

If the place of performance is unknown, the contracting
officer may use the proceduresin this section. The contracting
officer should first attempt to identify the specific places or
geographical areas where the services might be performed
(see 22.1009-2) and then may follow the procedures either in
22.1009-3 or in 22.1009-4.

22.1009-2  Attempt to identify possible places of
performance.

The contracting officer should attempt to identify the spe-
cific places or geographical areas where the services might be
performed. The following may indicate possible places of
performance:

(FAC 2001-15) 22.10-7
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(a) Locations of previous contractors and their competi-
tors.

(b) Databases available viathe Internet for lists of prospec-
tive offerors and contractors.

(c) Responses to a presolicitation notice (see 5.204).

22.1009-3 All possible places of performanceidentified.

(a) If the contracting officer can identify all the possible
places or areas of performance (even though the actual place
of performance will not be known until the successful offeror
is chosen), the contracting officer, as required in 22.1008,
shall submit the Notice to the Wage and Hour Division. If the
number of places of performance exceeds the space available
ontheNotice, the contracting officer shall provide alisting by
state-county-city/town in an attachment to the Notice.

(b) The Wage and Hour Division may issue a wage deter-
mination for each different geographical area of performance
identified by the contracting officer, or in unusual situations
it may issue a wage determination for one or more composite
areas of performance. If there is a substantial number of
places or areas of performance indicating the need for awage
determination for one or more composite areas of perfor-
mance, the contracting officer should, before submitting the
Notice, contact the Wage and Hour Division concerning the
issuance of such a wage determination.

(c) If the contracting officer subsequently learns of any
potential offerorsin previously unidentified places before the
closing date for submission of offers, the contracting officer
shall follow one of the following procedures:

(1) Continueto follow the proceduresin this subsection
and:
(i) Submit Notices for the additional places of per-
formance to the Wage and Hour Division, and
(if) Amend the solicitation to include all wage deter-
minations and, if necessary, extend the time for submission of
final offers.
(2) Follow the procedures in 22.1009-4.

22.1009-4 All
identified.

If the contracting officer believes that there may be offer-
ors interested in performing in unidentified places or areas,
the contracting officer may use the following procedures:

(a) If the contracting officer has identified possible places
or areas where services might be performed, the contracting
officer must submit the Noticeto the Wage and Hour Division
(see 22.1009-3(a) and (b)).

(b) Include the following information in the notice of con-
tract action (see 5.207(g)(4)):

(1) That the place of performance is unknown.

(2) The possible places or areas of performance for
which the contracting officer has requested wage determina-
tions.

possible places of performance not

22.10-8

(3) That the contracting officer will request wage deter-
minations for additional possible places of performance if
asked to do so in writing.

(4) Thetime and date by which requests for wage deter-
minations for additional places must be received by the con-
tracting officer.

(c) Insert the clause at 52.222-49, Service Contract Act—
Place of Performance Unknown, in solicitations and con-
tracts. Include the information required in the clause by sub-
paragraphs (b)(2) and (b)(4) of this subsection. The closing
date for receipt of offerors’ requests for wage determinations
for additional possible places of performance should allow
reasonable time for potential offerors to review the solicita-
tion and determine their interest in competing. Generally, 10
to 15 days from the date of issuance of the solicitation may be
considered areasonable period of time.

(d) The procedures in 14.304 shall apply to late receipt of
offerors’ requests for wage determinations for additional
places of performance. However, late receipt of an offeror’s
request for awage determination for additional places of per-
formance does not preclude the offeror’s competing for the
proposed acquisition.

(e) If the contracting officer receives any timely requests
for wage determinations for additional places of performance
the contracting officer shall—

(1) Submit Notices for the additional places of perfor-
mance to the Wage and Hour Division; and

(2) Amend the solicitation to include all wage determi-
nations and, if necessary, extend the time for submission of
final offers.

(f) If the successful offeror did not make a timely request
for a wage determination and will perform in a place of per-
formance for which the contracting officer therefore did not
reguest a wage determination, the contracting officer shall—

(1) Award the contract;
(2) Request awage determination; and

(3) Incorporate the wage determination in the contract,
retroactive to the date of contract award and with no adjust-
ment in contract price, pursuant to the clause at 52.222-49,
Service Contract—Place of Performance Unknown.

22.1010 Notification tointerested partiesunder collective
bargaining agr eements.

(a) The contracting officer should determine whether the
incumbent prime contractor’s or its subcontractors service
employees performing on the current contract are represented
by a collective bargaining agent. If there is a collective bar-
gaining agent, the contracting officer shall give both the
incumbent contractor and its employees' collective bargain-
ing agent written notification of—
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SUBPART 23.1—[RESERVED]

23.001

23.000 Scope.

This part prescribes acquisition policies and procedures
supporting the Government's program for ensuring a drug-
free workplace and for protecting and improving the quality
of the environment by—

(a) Controlling pollution;

(b) Managing energy and water use in Government facili-
ties efficiently;

(c) Using renewable energy and renewable energy tech-
nologies;

(d) Acquiring energy- and water-efficient products and
services, environmentally preferable products, and products
that use recovered materials; and

(e) Requiring contractors to identify hazardous materials.

23.001 Definition.

“Toxic chemical,” as used in this part, means a chemical
or chemical category listed in 40 CFR 372.65.

Subpart 23.1—[Reserved]
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23.204

Subpart 23.2—Energy and Water Efficiency
and Renewable Ener gy

23.200 Scope.
(a) This subpart prescribes policies and procedures for—

(1) Acquiring energy- and water-efficient products and
services, and products that use renewable energy technology;
and

(2) Using an energy-savings performance contract to
obtain energy-efficient technologies at Government facilities
without Government capital expense.

(b) Thissubpart appliesto acquisitionsinthe United States
and its outlying areas. Agencies conducting acquisitions out-
side of theses areas must use their best effortsto comply with
this subpart.

23.201 Authorities.

(@) Energy Policy and Conservation Act (42 U.S.C.
6361(a)(1)) and Resource Conservation and Recovery Act of
1976 (42 U.S.C. 6901, et seq.).

(b) National Energy Conservation Policy Act (42 U.S.C.
8253, 8262g, and 8287).

(c) Executive Order 11912 of April 13, 1976, Delegations
of Authority under the Energy Policy and Conservation Act.

(d) Executive Order 13123 of June 3, 1999, Greening the
Government through Efficient Energy Management.

(e) Executive Order 13221 of July 31, 2001, Energy-Effi-
cient Standby Power Devices.

23.202 Palicy.

The Government's policy is to acquire supplies and ser-
vices that promote energy and water efficiency, advance the
use of renewable energy products, and help foster markets for
emerging technologies. This policy extends to all acquisi-
tions, including those below the simplified acquisition thresh-
old.

23.203 Energy-efficient products.
(a) If life-cycle cost-effective and available—
(1) When acquiring energy-using products—
(i) Agencies shall purchase ENERGY STAR® or
other energy-efficient items listed on the Department of
Energy's Federal Energy Management Program (FEMP)

Product Energy Efficiency Recommendations product list;
and

(i) For products that consume power in a standby
mode and are listed on FEMP's Standby Power Devices prod-
uct listing, agencies shall—

(A) Purchase items which meet FEMP's standby
power wattage recommendation or document the reason for
not purchasing such items; or

(B) If FEMP has listed a product without a corre-
sponding wattage recommendation, purchase itemswhich use
no more than one watt in their standby power consuming
mode. When it isimpracticable to meet the one watt require-
ment, agencies shall purchase items with the lowest standby
wattage practicable; and

(2) When contracting for services that will include the
provision of energy-using products, including contracts for
design, construction, renovation, or maintenance of a public
building, the specifications shall incorporate the applicable
reguirements in paragraph (a)(1) of this section.

(b) The requirements in paragraph (a) of this section only
apply when the relevant product's utility and performance
meet the agency's need.

(c) Information is available via the Internet about—

(1) ENERGY STAR® at http://wmw.energystar.gov/;
and

(2) FEMP at http://mvw.eere.energy.govifemp/pro-
curement.

23.204 Energy-savings performance contracts.

(a) Section 403 of Executive Order 13123 of June 3, 1999,
Greening the Government through Efficient Energy Manage-
ment, requires an agency to make maximum use of the author-
ity provided in the National Energy Conservation Policy Act
(42 U.S.C. 8287) to use an energy-savings performance con-
tract (ESPC), when life-cycle cost-effective, to reduce energy
use and cost in the agency's facilities and operations.

(b)(1) Under an ESPC, an agency can contract with an
energy service company for a period not to exceed 25 years
to improve energy efficiency in one or more agency facilities
at no direct capital cost to the United States Treasury. The
energy service company finances the capital costs of imple-
menting energy conservation measures and receives, in
return, a contractually determined share of the cost savings
that result.

(2) Except as provided in 10 CFR 436.34, ESPC's are
subject to Subpart 17.1.

(c) To solicit and award an ESPC, the contracting officer—

(1) Must use the procedures, selection method, and
terms and conditions provided in 10 CFR part 436, Subpart B;
at http://mwww.eren.doe.gov/femp/resour ces/legislation.html;
and

(2) May usethe"Qualified List" of energy service com-
panies established by the Department of Energy and other
agencies.
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SUBPART 23.4—USE OF RECOVERED MATERIALS

23.405

Subpart 23.4—Use of Recovered Materials

23.400 Scope of subpart.

This subpart prescribes policies and procedures for acquir-
ing Environmental Protection Agency (EPA)-designated
products through affirmative procurement programs required
by the Resource Conservation and Recovery Act of 1976
(RCRA) (42 U.S.C. 6962) and Executive Order 13101 of Sep-
tember 14, 1998, Greening the Government through Waste
Prevention, Recycling, and Federal Acquisition.

23.401 Definition.
“EPA-designated product,” as used in this subpart, means

a product—

(1) That is or can be made with recovered material;

(2) That islisted by EPA in aprocurement guideline (40
CFR part 247); and

(3) For which EPA has provided purchasing recom-
mendationsin arelated Recovered Materials Advisory Notice
(RMAN).

23.402 Authorities.

(a) The Resource Conservation and Recovery Act of 1976
(RCRA), 42 U.S.C. 6962, requires agencies responsible for
drafting or reviewing specifications used in agency acquisi-
tions to—

(1) Eliminate from those specifications any require-
ment excluding the use of recovered materials or requiring
products to be manufactured from virgin materials; and

(2) Require, for EPA-designated products, using recov-
ered materials to the maximum extent practicable without
jeopardizing the intended end use of the item.

(b) RCRA aso requires—

(1) EPA to prepare guidelines on the availability,
sources, and potential uses of recovered materials and associ-
ated products, including solid waste management services,
and

(2) Agenciesto develop and implement affirmative pro-
curement programs for EPA-designated products within 1
year after EPA’s designation.

(c) Executive Order 13101 requiresthat the agency head—

(1) Work to increase and expand markets for recovered
materials through greater Government preference and
demand for such products consistent with the demands of effi-
ciency and cost-effectiveness; and

(2) Develop and implement affirmative procurement
programs in accordance with direction in RCRA and the
Executive order.

23.403 Palicy.

Government policy on the use of recovered materials con-
siders cost, availability of competition, and performance. The
objective isto acquire competitively, in a cost-effective man-

ner, products that meet reasonable performance requirements
and that are composed of the highest percentage of recovered
materials practicable.

23.404 Agency affirmative procurement programs.

(a) For EPA-designated products, an agency must estab-
lish an affirmative procurement program, if the agency's pur-
chases meet the threshold in 23.405(a). Technical or
requirements personnel and procurement personnel are
responsible for the preparation, implementation, and monitor-
ing of affirmative procurement programs. Agency affirmative
procurement programs must include—

(1) A recovered materials preference program;

(2) An agency promotion program;

(3) A program for requiring reasonable estimates, cer-
tification, and verification of recovered material used in the
performance of contracts; and

(4) Annual review and monitoring of the effectiveness
of the program.

(b) Agency affirmative procurement programs must
require that 100 percent of purchases of EPA-designated
products contain recovered material, unless the item cannot
be acquired—

(1) Competitively within a reasonable time frame;

(2) Meeting appropriate performance standards; or

(3) At areasonable price.

(c) Agency affirmative procurement programs must pro-
vide guidance for purchases of EPA-designated products at or
below the micro-purchase threshold.

23.405 Procedures.

(a) These procedures apply to all agency acquisitions of

EPA-designated products, including micro-purchases, if—

(2) The price of the product exceeds $10,000; or

(2) The aggregate amount paid for products, or for func-
tionally equivalent products, in the preceding fiscal year was
$10,000 or more. RCRA requires that an agency include
micro-purchases in determining if the aggregate amount paid
was $10,000 or more. However, it is not recommended that
an agency track micro-purchases unlessit intends to claim an
exemption from the requirement to establish an affirmative
procurement program in the following fiscal year.

(b) Contracting officers should refer to EPA's list of EPA-
designated products (available via the Internet at http://
www.epa.gov/cpg/) and to their agencies affirmative pro-
curement programs when purchasing supplies that contain
recovered material or servicesthat could include supplies that
contain recovered material.

(c) The contracting officer shall place in the contract file a
written justification if an acquisition of EPA-designated prod-
ucts above the micro-purchase threshold does not meet appli-
cable minimum recovered material content recommended by
EPA guidelines. If the agency has designated an Environ-
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mental Executive, the contracting officer shall give a copy of
the written justification to that official. The contracting
officer shall base the justification on the inability to acquire
the product—

(1) Competitively within a reasonable period of time;
(2) At reasonable prices; or

(3) To reasonable performance standards in the specifi-
cations, provided a written determination by technical or
requirements personnel of the performance standard's rea-
sonableness is included with the justification. The technical
and requirements personnel must base their determination on
National Institute of Standards and Technology guidelines, if
available.

23.4-2

(d) Agencies must establish procedures for consolidating
and reporting contractor estimates required by the clause at
52.223-9, Estimate of Percentage of Recovered Material Con-
tent for EPA-Designated Products.

23.406 Solicitation provision and contract clause.

(a) Insert the provision at 52.223-4, Recovered Material
Certification, in solicitationsthat arefor, or specify the use of,
EPA-designated products containing recovered materials.

(b) Insert the clause at 52.223-9, Estimate of Percentage of
Recovered Material Content for EPA-Designated Products, in
solicitations and contracts exceeding $100,000 that include
the provision at 52.223-4. If technical personnel advise that
estimates can be verified, use the clause with its Alternate I.
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23.705

Subpart 23.7—Contracting for
Environmentally Preferable Products and
Services

23.700 Scope.
This subpart prescribes policiesfor acquiring environmen-
tally preferable products and services.

23.701 Definition.

“Biobased product,” as used in this subpart, means a com-
mercial or industrial product (other than food or feed) that uti-
lizes biological products or renewable domestic agricultural
(plant, animal, and marine) or forestry materials.

23.702 Authorities.

(a) Resource Conservation and Recovery Act (RCRA) (42
U.S.C. 6901, et seq.).

(b) National Energy Conservation Policy Act (42 U.S.C.
8262q).

(c) Pollution Prevention Act of 1990 (42 U.S.C. 13101, et
seq.).

(d) Executive Order 13148 of April 21, 2000, Greening the
Government through Leadership in Environmental Manage-
ment.

(e) Executive Order 13101 of September 14, 1998, Green-
ing the Government through Waste Prevention, Recycling,
and Federal Acquisition.

(f) Executive Order 13123 of June 3, 1999, Greening the
Government through Efficient Energy Management.

23.703 Palicy.

Agencies must—

(a) Implement cost-effective contracting preference pro-
grams promoting energy-efficiency, water conservation, and
the acquisition of environmentally preferable products and
services; and

(b) Employ acquisition strategies that affirmatively imple-
ment the following environmental objectives:

(1) Maximize the utilization of environmentally prefer-
able products and services (based on EPA-issued guidance).

(2) Promote energy-efficiency and water conservation.

(3) Eliminate or reduce the generation of hazardous
waste and the need for special material processing (including
special handling, storage, treatment, and disposal).

(4) Promote the use of nonhazardous and recovered
materials.

(5) Realize life-cycle cost savings.

(6) Promote cost-effective waste reduction when creat-
ing plans, drawings, specifications, standards, and other prod-
uct descriptions authorizing material substitutions, extensions
of shelf-life, and process improvements.

(7) Consider the use of biobased products.

23.704 Application to Government-owned or -leased
facilities.

Executive Order 13101, Section 701, requires that con-
tracts for contractor operation of a Government-owned or -
leased facility and contracts for support services at a Govern-
ment-owned or -operated facility include provisionsthat obli-
gate the contractor to comply with the requirements of the
order. Compliance includes developing programs to promote
and implement cost-effective waste reduction and affirmative
procurement programs required by 42 U.S.C. 6962 for all
products designated in EPA's Comprehensive Procurement
Guideline (40 CFR part 247).

23.705 Contract clause.

Insert the clause at 52.223-10, Waste Reduction Program,
in al solicitations and contracts for contractor operation of
Government-owned or -leased facilities and all solicitations
and contracts for support services at Government-owned or
-operated facilities.
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23.804

Subpart 23.8—0zone-Depleting Substances

23.800 Scope of subpart.

This subpart sets forth policies and procedures for the
acquisition of items which contain, use, or are manufactured
with ozone-depleting substances.

23.801 Authorities.

(a) Title VI of the Clean Air Act (42 U.S.C. 7671,et seq.).

(b) Executive Order 13148 of April 21, 2000, Greening the
Government through Leadership in Environmental Manage-
ment.

(c) Environmental Protection Agency (EPA) regulations,
Protection of Stratospheric Ozone (40 CFR part 82).

23.802 [Reserved]

23.803 Palicy.
(a) It isthe policy of the Federal Government that Federal
agencies—

(1) Implement cost-effective programs to minimize the
procurement of materials and substancesthat contributeto the
depletion of stratospheric ozone; and

(2) Give preference to the procurement of alternative
chemicals, products, and manufacturing processes that reduce
overall risks to human health and the environment by lessen-
ing the depletion of ozone in the upper atmosphere.

(b) In preparing specifications and purchase descriptions,
and in the acquisition of supplies and services, agencies
shall— |

(1) Comply with the requirements of Title VI of the
Clean Air Act, Executive Order 13148, and 40 CFR |
82.84(8)(2), (3), (4), and (5); and

(2) Substitute safe alternatives to ozone-depleting sub-
stances, asidentified under 42 U.S.C. 7671k, to the maximum
extent practicable, as provided in 40 CFR 82.84(a)(1), except
in the case of Class | substances being used for specified
essential uses, as identified under 40 CFR 82.4(r).

23.804 Contract clauses.

Except for contracts that will be performed outside the
United States and its outlying areas, insert the clause at:

(a) 52.223-11, Ozone-Depleting Substances, in solicita-
tions and contracts for ozone-depleting substances or for sup-
plies that may contain or be manufactured with ozone-
depleting substances.

(b) 52.223-12, Refrigeration Equipment and Air
Conditioners, in solicitations and contracts for services when
the contract includes the maintenance, repair, or disposal of
any equipment or appliance using ozone-depleting substances
as a refrigerant, such as air conditioners, including motor
vehicles, refrigerators, chillers, or freezers.
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REPORTING

23.905

Subpart 23.9—Contractor Compliance with
Toxic Chemical Release Reporting

23.901 Purpose.

This subpart implements the requirements of Executive
Order (E.O.) 13148 of April 21, 2000, Greening the Govern-
ment through Leadership in Environmental Management.

23.902 General.

(&) The Emergency Planning and Community Right-to-
Know Act of 1986 (EPCRA) and the Pollution Prevention
Act of 1990 (PPA) established programs to protect public
health and the environment by providing the public with
important information on the toxic chemicals being released
by manufacturing facilities into the air, land, and water in its
communities.

(b) Under EPCRA section 313 (42 U.S.C. 11023), and
PPA section 6607 (42 U.S.C. 13106), the owner or operator
of certain manufacturing facilities is required to submit
annual reports on toxic chemical releases and waste man-
agement activities to the Environmental Protection Agency
(EPA) and the States. See EPA’'s website at http:/
www.epa.gov/tri for guidance.

23.903 Applicability.

(8 This subpart applies to all competitive contracts
| expected to exceed $100,000 and competitive 8(a) contracts.

(b) This subpart does not apply to—

(1) Acquisitions of commercial items as defined in
Part 2; or

(2) Contractor facilities located outside the United
States and its outlying areas.

| 23.904 Palicy.

(a) It is the policy of the Government to purchase sup-
plies and services that have been produced with a minimum
adverse impact on community health and the environment.

(b) Federal agencies, to the greatest extent practicable,
shall contract with companies that report in a public manner
on toxic chemicals released to the environment.

23.905 Requirements.

(a) E.O. 13148 requires that solicitations for competitive
contracts expected to exceed $100,000 include, to the maxi-
mum extent practicable, as an award eligibility criterion, a
certification by an offeror that, if awarded a contract,
either—

(1) As the owner or operator of facilities to be used in
the performance of the contract that are subject to Form R
filing and reporting requirements, the offeror will file, and
will continue to file throughout the life of the contract, for
such facilities, the Toxic Chemical Release Inventory Form
(Form R) as described in EPCRA sections 313(a) and (g)
and PPA section 6607; or

(2) Facilities to be used in the performance of the con-
tract are exempt from Form R filing and reporting require-
ments because the facilities—

(i) Do not manufacture, process, or otherwise use
any toxic chemicals listed under section 313(c) of EPCRA,
42 U.S.C. 11023(c);

(if) Do not have 10 or more full-time employees as
specified in section 313(b)(1)(A) of EPCRA, 42 U.S.C.
11023(b)(1)(A);

(iii) Do not meet the reporting thresholds of toxic
chemicals established under section 313(f) of EPCRA, 42
U.S.C. 11023(f) (including the alternate thresholds at 40
CFR 372.27, provided an appropriate certification form has
been filed with EPA);

(iv) Do not fal within the following Standard
Industrial Classification (SIC) codes or their corresponding
North American Industry Classification System sectors:

(A) Major group code 10 (except 1011, 1081,
and 1094.

(B) Major group code 12 (except 1241).

(C) Major group codes 20 through 39.

(D) Industry code 4911, 4931, or 4939 (limited
to facilities that combust coa and/or oil for the purpose of
generating power for distribution in commerce).

(E) Industry code 4953 (limited to facilities reg-
ulated under the Resource Conservation and Recovery Act,
Subtitle C (42 U.S.C. 6921, et seq.), or 5169, or 5171, or
7389 (limited to facilities primarily engaged in solvent
recovery services on a contract or fee basis); or

(v) Are not located in the United States and its
outlying aresas.

(b) A determination that it is not practicable to include
the solicitation provision at 52.223-13, Certification of
Toxic Chemical Release Reporting, in a solicitation or class
of solicitations shall be approved by a procurement official
at alevel no lower than the head of the contracting activity.
Prior to making such a determination for a solicitation or
class of solicitations with an estimated value in excess of
$500,000 (including all options), the agency shall consult
with the Environmental Protection Agency, Director, Envi-
ronmental Assistance Division, Office of Pollution Preven-
tion and Toxic Substances (Mail Code 7408), Washington,
DC 20460.

(c) Award shall not be made to offerors who do not cer-
tify in accordance with paragraph (a) of this section when
the provision at 52.223-13, Certification of Toxic Chemical
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Release Reporting, is included in the solicitation. If facili-

ties to be used by the offeror in the performance of the con-
tract are not subject to Form R filing and reporting
requirements and the offeror fails to check the appropriate
box(es) in 52.223-13, Certification of Toxic Chemica

Release Reporting, such failure shall be considered a minor

informality or irregularity.

(d) The contracting officer shall cooperate with EPA
representatives and provide such advice and assistance as
may be required to aid EPA in the performance of its
responsibilities under E.O. 13148.

(e) EPA, upon determining that a contractor is not filing
the necessary forms or is filing incomplete information, may
recommend to the head of the contracting activity that the
contract be terminated for convenience. The head of the
contracting activity shall consider the EPA recommenda

23.9-2

tion and determine if termination or some other action is
appropriate.

23.906 Solicitation provision and contract clause. |

Except for acquisitions of commercial items as defined in
Part 2, the contracting officer shall—

(8) Insert the provision at 52.223-13, Certification of
Toxic Chemical Release Reporting, in al solicitations for
competitive contracts expected to exceed $100,000 and
competitive 8(a) contracts, unless it has been determined in
accordance with 23.905(b) that to do so is not practicable;
and

(b) When the solicitation contains the provision at
52.223-13, Certification of Toxic Chemical Release Report-
ing, insert the clause at 52.223-14, Toxic Chemical Release
Reporting, in the resulting contract, if the contract is
expected to exceed $100,000. |
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Subpart 23.10—Federal Compliance with
Right-to-Know Laws and Pollution Prevention
Requirements

23.1000 Scope.

This subpart prescribes policies and proceduresfor obtain-
ing information needed for Government—

(8) Compliance with right-to-know laws and pollution pre-
vention regquirements;

(b) Implementation of an environmental management sys-
tem (EMS) at a Federal facility; and

(c) Completion of facility compliance audits (FCASs) at a
Federal facility.

23.1001 Authorities.

(8) Emergency Planning and Community Right-to-Know
Act of 1986, 42 U.S.C. 11001-11050 (EPCRA).

(b) Pollution Prevention Act of 1990, 42 U.S.C. 13101-
13109 (PPA).

(c) Executive Order 13148 of April 21, 2000, Greening the
Government through Leadership in Environmental Manage-
ment.

23.1002 Applicability.

The requirements of this subpart apply to facilities owned
or operated by an agency in the customsterritory of the United
States.

23.1003 Definitions.

Asused in this subpart—

“Federal agency” means an executive agency (see 2.101).

“Priority chemical” means a chemical identified by the
Interagency Environmental Leadership Workgroup or, alter-
natively, by an agency pursuant to Section 503 of Executive
Order 13148 of April 21, 2000, Greening the Government
through Leadership in Environmental Management.

23.1004 Requirements.

(a) E.O. 13148 requires Federal facilities to comply with
the provisions of EPCRA and PPA.

(b) Pursuant to E.O. 13148, and any agency implementing
procedures, every new contract that provides for performance
on a Federal facility shall require the contractor to provide
information necessary for the Federal agency to comply with
the—

(1) Emergency planning and toxic release reporting
reguirements in EPCRA, PPA, and E.O. 13148;

(2) Toxic chemical, priority chemical, and hazardous
substance release and use reduction goals of Sections 502 and
503 of Executive Order 13148; and

(3) Requirements for EMSs and FCAs if the place of
performanceis at a Federal facility designated by the agency.

23.1005 Contract clause.

(a) Insert the clause at 52.223-5, Pollution Prevention and
Right-to-Know Information, in solicitations and contracts
that provide for performance, in whole or in part, on a Federal
facility.

(b) Use the clause with its Alternate | if the contract pro-
vides for contractor—

(1) Operation or maintenance of a Federal facility at
which the agency has implemented or plans to implement an
EMS,; or

(2) Activities and operations—

(i) To be performed at a Government-operated Fed-
eral facility that has implemented or plans to implement an
EMS; and

(i) That the agency has determined are covered
within the EMS.

(c) Use the clause with its Alternate Il if—

(1) The contract provides for contractor activities on a
Federal facility; and

(2) The agency has determined that the contractor activ-
ities should be included within the FCA or an environmental
management system audit.

23.10-1
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31.000 Scope of part.

This part contains cost principles and procedures for—

(a) The pricing of contracts, subcontracts, and modifica-
tions to contracts and subcontracts whenever cost analysis is
performed (see 15.404-1(c)); and

(b) The determination, negotiation, or allowance of costs
when required by a contract clause.

31.001 Definitions.

Asused in this part—

“Accrued benefit cost method” means an actuarial cost
method under which units of benefits are assigned to each
cost accounting period and are valued as they accrue;i.e.,
based on the services performed by each employee in the
period involved. The measure of normal cost under this
method for each cost accounting period is the present value
of the units of benefit deemed to be credited to employees
for service in that period. The measure of the actuarial
accrued liability at a plan’s inception date is the present
value of the units of benefit credited to employees for service
prior to that date. (This method is also known as the unit
credit cost method without salary projection.).

“Accumulating costs” means collecting cost data in an
organized manner, such as through a system of accounts.

“Actual cash value” means the cost of replacing damaged
property with other property of like kind and quality in the
physical condition of the property immediately before the
damage.

“Actua costs’ means (except for Subpart 31.6) amounts
determined on the basis of costs incurred, as distinguished
from forecasted costs. Actual costs include standard costs
properly adjusted for applicable variances.

“Actuarial accrued liability” means pension cost attribut-
able, under the actuarial cost method in use, to years prior to
the current period considered by a particular actuarial valua-
tion. As of such date, the actuarial accrued liability repre-
sents the excess of the present value of future benefits and
administrative expenses over the present value of future nor-
mal costs for al plan participants and beneficiaries. The
excess of the actuarial accrued liability over the actuarial
value of the assets of a pension plan is the unfunded actuarial
liability. The excess of the actuarial value of the assets of a
pension plan over the actuarial accrued liability is an actuar-
ial surplus and istreated as a negative unfunded actuarial lia-
bility.

“Actuarial assumption” means an estimate of future con-
ditions affecting pension cost; e.g., mortality rate, employee
turnover, compensation levels, earnings on pension plan
assets, and changes in values of pension plan assets.

“Actuarial cost method” means a technique which uses
actuarial assumptions to measure the present value of future
pension benefits and pension plan administrative expenses,
and that assigns the cost of such benefits and expenses to
cost accounting periods. The actuarial cost method includes

the asset valuation method used to determine the actuarial
value of the assets of a pension plan.

“Actuarial gain and loss’ means the effect on pension
cost resulting from differences between actuarial assump-
tions and actual experience.

“ Actuarial valuation” means the determination, as of a
specified date, of the normal cost, actuarial accrued liability,
actuarial value of the assets of a pension plan, and other rele-
vant values for the pension plan.

“ Allocate” means to assign an item of cost, or a group of
items of cost, to one or more cost objectives. This term
includes both direct assignment of cost and the reassignment
of a share from an indirect cost pool.

“ Compensated personal absence” means any absence
from work for reasons such as illness, vacation, holidays,
jury duty, military training, or personal activities for which
an employer pays compensation directly to an employee in
accordance with a plan or custom of the employer.

“ Compensation for personal services’ means all remuner-
ation paid currently or accrued, in whatever form and
whether paid immediately or deferred, for services rendered
by employees to the contractor.

“Cogt input” means the cost, except general and adminis-
trative (G& A) expenses, which for contract costing purposes
is alocable to the production of goods and services during a
cost accounting period.

“ Cost objective” means (except for Subpart 31.6) a func-
tion, organizational subdivision, contract, or other work unit
for which cost data are desired and for which provision is
made to accumulate and measure the cost of processes, prod-
ucts, jobs, capitalized projects, etc.

“ Deferred compensation” means an award made by an
employer to compensate an employee in a future cost
accounting period or periods for services rendered in one or
more cost accounting periods before the date of the receipt of
compensation by the employee. This definition shall not
include the amount of year end accruals for salaries, wages,
or bonuses that are to be paid within a reasonable period of
time after the end of a cost accounting period.

“ Defined-benefit pension plan” means a pension plan in
which the benefits to be paid, or the basis for determining
such benefits, are established in advance and the contribu-
tions are intended to provide the stated benefits.

“ Defined-contribution pension plan” means a pension
plan in which the contributions to be made are established in
advance and the benefits are determined thereby.

“ Directly associated cost” means any cost which is gener-
ated solely as a result of the incurrence of another cost, and
which would not have been incurred had the other cost not
been incurred.

“ Estimating costs’ means the process of forecasting a
future result in terms of cost, based upon information avail-
able at the time.

31.1-1
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“Expressly unallowable cost” means a particular item or
type of cost which, under the express provisions of an appli-
cable law, regulation, or contract, is specifically named and
stated to be unallowable.

“Final cost objective” means (except for Subparts 31.3
and 31.6) a cost objective that has allocated to it both direct
and indirect costs and, in the contractor’s accumulation sys-
tem, is one of the final accumulation points.

“Fiscal year” means the accounting period for which
annual financial statements are regularly prepared, generally
aperiod of 12 months, 52 weeks, or 53 weeks.

“Funded pension cost” means the portion of pension cost
for a current or prior cost accounting period that has been
paid to a funding agency.

“Home office” means an office responsible for directing
or managing two or more, but not necessarily all, segments
of an organization. It typically establishes policy for, and
provides guidance to, the segments in their operations. It
usualy performs management, supervisory, or administra-
tive functions, and may also perform service functions in
support of the operations of the various segments. An orga-
nization which has intermediate levels, such as groups, may
have several home offices which report to a common home
office. An intermediate organization may be both a segment
and a home office.

“Immediate-gain actuarial cost method” means any of the
several actuarial cost methods under which actuarial gains
and losses are included as part of the unfunded actuarial lia-
bility of the pension plan, rather than as part of the normal
cost of the plan.

“Independent research and development (IR&D) cost”
means the cost of effort which is neither sponsored by a
grant, nor required in performing a contract, and which falls
within any of the following four areas—

(a) Basic research,

(b) Applied research,

(c) Development, and

(d) Systems and other concept formulation studies.

“Indirect cost pools’ means (except for Subparts 31.3 and
31.6) groupings of incurred costs identified with two or more
cost objectives but not identified specifically with any final
cost objective.

“Insurance administration expenses’ means the contrac-
tor’'s costs of administering an insurance program; e.g., the
costs of operating an insurance or risk-management depart-
ment, processing claims, actuarial fees, and service fees paid
to insurance companies, trustees, or technical consultants.

“Intangible capital asset” means an asset that has no phys-
ical substance, has more than minimal value, and is expected
to be held by an enterprise for continued use or possession
beyond the current accounting period for the benefits it
yields.

31.1-2 (FAC 2001-15)

“Job” means a homogeneous cluster of work tasks, the
completion of which serves an enduring purpose for the
organization. Taken as a whole, the collection of tasks,
duties, and responsibilities constitutes the assignment for
one or more individuals whose work is of the same nature
and is performed at the same skill/responsibility level—as
opposed to a position, which is a collection of tasks assigned
to a specific individual. Within a job, there may be pay cate-
gories which are dependent on the degree of supervision
required by the employee while performing assigned tasks
which are performed by all persons with the same job.

“Job class of employees’ means employees performing in
positions within the same job.

“Labor cost at standard” means a preestablished measure
of the labor element of cost, computed by multiplying labor-
rate standard by labor-time standard.

“Labor market” means a place where individuals
exchange their labor for compensation. Labor markets are
identified and defined by a combination of the following fac-
tors—

(1) Geography,

(2) Education and/or technical background required,
(3) Experience required by the job,

(4) Licensing or certification requirements,

(5) Occupational membership, and

(6) Industry.

“Labor-rate standard” means a preestablished measure,
expressed in monetary terms, of the price of labor.

“Labor-time standard” means a preestablished measure,
expressed in temporal terms, of the quantity of labor.

“Material cost at standard” means a preestablished
measure of the material elements of cost, computed by
multiplying material-price standard by material-quantity
standard.

“Material-price  standard” means a preestablished
measure, expressed in monetary terms, of the price of
material.

“Material-quantity standard” means a preestablished
measure, expressed in physical terms, of the quantity of
material.

“Moving average cost” means an inventory costing
method under which an average unit cost is computed after
each acquisition by adding the cost of the newly acquired
units to the cost of the units of inventory on hand and
dividing this figure by the new total number of units.

“Nonqualified pension plan” means any pension plan
other than a qualified pension plan as defined in this part.

“Normal cost” means the annual cost attributable, under
the actuarial cost method in use, to current and future years
as of a particular valuation date excluding any payment in
respect of an unfunded actuarial liability.

“ Original complement of low cost equipment” means a
group of items acquired for the initial outfitting of a tangible
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(b) Indirect costs shall be accumulated by logical cost
groupings with due consideration of the reasons for incurring
such costs. Each grouping should be determined so asto per-
mit distribution of the grouping on the basis of the benefits
accruing to the several cost objectives. Commonly, manufac-
turing overhead, selling expenses, and general and adminis-
trative (G&A) expenses are separately grouped. Similarly,
the particular case may require subdivision of these group-
ings, e.g., building occupancy costs might be separable from
those of personnel administration within the manufacturing
overhead group. This necessitates selecting a distribution
base common to all cost objectives to which the grouping is
to be allocated. The base should be selected so as to permit
allocation of the grouping on the basis of the benefits accru-
ing to the several cost objectives. When substantially the
same results can be achieved through less precise methods,
the number and composition of cost groupings should be
governed by practical considerations and should not unduly
complicate the allocation.

(c) Once an appropriate base for distributing indirect
costs has been accepted, it shall not be fragmented by
removing individual elements. All items properly includable
in an indirect cost base should bear a pro rata share of indi-
rect costs irrespective of their acceptance as Government
contract costs. For example, when a cost input base is used
for the distribution of G& A costs, all items that would prop-
erly be part of the cost input base, whether allowable or unal-
lowable, shall be included in the base and bear their pro rata
share of G& A costs.

(d) The contractor’s method of allocating indirect costs
shall be in accordance with standards promulgated by the
CAS Board, if applicable to the contract; otherwise, the
method shall be in accordance with generaly accepted
accounting principles which are consistently applied. The
method may require examination when—

(1) Substantial differences occur between the cost pat-
terns of work under the contract and the contractor’s other
work;

(2) Significant changes occur in the nature of the busi-
ness, the extent of subcontracting, fixed-asset improvement
programs, inventories, the volume of sales and production,
manufacturing processes, the contractor’s products, or other
relevant circumstances; or

(3) Indirect cost groupings developed for a contrac-
tor’'s primary location are applied to offsite locations. Sepa-
rate cost groupings for costs alocable to offsite locations
may be necessary to permit equitable distribution of costs on
the basis of the benefits accruing to the several cost objec-
tives.

(e) A base period for allocating indirect costs is the cost
accounting period during which such costs are incurred and
accumulated for distribution to work performed in that
period. The criteria and guidance in 30.406 for selecting the

cost accounting periods to be used in alocating indirect costs
are incorporated herein for application to contracts subject to
full CAS coverage. For contracts subject to modified CAS
coverage and for non-CAS-covered contracts, the base
period for allocating indirect costs will normally be the con-
tractor’s fiscal year. But a shorter period may be appropriate
(2) for contracts in which performance involves only a minor
portion of the fiscal year, or (2) when it is general practice in
the industry to use a shorter period. When a contract is per-
formed over an extended period, as many base periods shall
be used as are required to represent the period of contract
performance.

(f) Special care should be exercised in applying the prin-
ciples of paragraphs (b), (c), and (d) of this section when
Government-owned contractor-operated (GOCO) plants are
involved. The distribution of corporate, division, or branch
office G& A expenses to such plants operating with little or
no dependence on corporate administrative activities may
require more precise cost groupings, detailed accounts
screening, and carefully developed distribution bases.

31.204 Application of principles and procedures.

(a) Costs shall be allowed to the extent they are reason-
able, allocable, and determined to be alowable under
31.201, 31.202, 31.203, and 31.205. These criteria apply to
all of the selected items that follow, even if particular guid-
ance is provided for certain items for emphasis or clarity.

(b) Costs incurred as reimbursements or payments to a
subcontractor under a cost-reimbursement, fixed-price
incentive, or price redeterminable type subcontract of any
tier above the first firm-fixed-price subcontract or fixed-
price subcontract with economic price adjustment provisions
are allowable to the extent that allowance is consistent with
the appropriate subpart of this Part 31 applicable to the sub-
contract involved. Costs incurred as payments under firm-
fixed-price subcontracts or fixed-price subcontracts with
economic price adjustment provisions or modifications
thereto, when cost analysis was performed under
15.404-1(c), shal be allowable only to the extent that the
price was negotiated in accordance with 31.102.

(c) Section 31.205 does not cover every element of cost.
Failure to include any item of cost does not imply that it is
either alowable or unalowable. The determination of
allowability shall be based on the principles and standards in
this subpart and the treatment of similar or related selected
items. When more than one subsection in 31.205 is relevant
to a contractor cost, the cost shall be apportioned among the
applicable subsections, and the determination of allowability
of each portion shall be based on the guidance contained in
the applicable subsection. When a cost, to which more than
one subsection in 31.205 is relevant, cannot be apportioned,
the determination of allowability shall be based on the guid-
ance contained in the subsection that most specifically deals

(FAC 2001-15) 31.2-3
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with, or best captures the essential nature of, the cost at
issue.

31.205 Selected costs.

31.205-1 Public relations and advertising costs.

(8 “Public relations” means all functions and activities
dedicated to—

(1) Maintaining, protecting, and enhancing the image
of a concern or its products; or

(2) Maintaining or promoting reciprocal understanding
and favorable relations with the public at large, or any seg-
ment of the public. The term public relations includes activi-
ties associated with areas such as advertising, customer
relations, etc.

(b) “Advertising” means the use of media to promote the
sale of products or services and to accomplish the activities
referred to in paragraph (d) of this subsection, regardless of
the medium employed, when the advertiser has control over
the form and content of what will appear, the mediain which
it will appear, and when it will appear. Advertising media
include but are not limited to conventions, exhibits, free
goods, samples, magazines, newspapers, trade papers, direct
mail, dealer cards, window displays, outdoor advertising,
radio, and television.

(c) Public relations and advertising costs include the costs
of media time and space, purchased services performed by
outside organizations, as well as the applicable portion of
salaries, travel, and fringe benefits of employees engaged in
the functions and activities identified in paragraphs (a) and
(b) of this subsection.

(d) The only allowable advertising costs are those that
are—

(1) Specificaly required by contract, or that arise from
requirements of Government contracts, and that are exclu-
sively for—

(i) Acquiring scarce items for contract perfor-
mance; or

(ii) Disposing of scrap or surplus materials acquired
for contract performance;

(2) Costs of activities to promote sales of products nor-
mally sold to the U.S. Government, including trade shows,
which contain a significant effort to promote exports from
the United States. Such costs are allowable, notwithstanding
paragraphs (f)(1), ()(3), (f)(4)(ii), and (f)(5) of this subsec-
tion. However, such costs do not include the costs of memo-
rabilia (eg., models, gifts, and souvenirs), alcoholic
beverages, entertainment, and physica facilities that are
used primarily for entertainment rather than product promo-
tion; or

(3) Allowable in accordance with 31.205-34.

(e) Allowable public relations costs include the follow-

ing:

31.2-4

(1) Costs specifically required by contract.

(2) Costs of—

(i) Responding to inquiries on company policies
and activities;

(if) Communicating with the public, press, stock-
holders, creditors, and customers; and

(iii) Conducting general liaison with news media
and Government public relations officers, to the extent that
such activities are limited to communication and liaison nec-
essary to keep the public informed on matters of public con-
cern such as notice of contract awards, plant closings or
openings, employee layoffs or rehires, financial information,
etc.

(3) Costs of participation in community service activi-
ties (e.g., blood bank drives, charity drives, savings bond
drives, disaster assistance, etc.).

(4) Costs of plant tours and open houses (but see para-
graph (f)(5) of this subsection).

(5) Costs of keel laying, ship launching, commission-
ing, and roll-out ceremonies, to the extent specifically pro-
vided for by contract.

(f) Unallowable public relations and advertising costs
include the following:

(1) All public relations and advertising costs, other
than those specified in paragraphs (d) and (e) of this subsec-
tion, whose primary purpose is to promote the sale of prod-
ucts or services by stimulating interest in a product or
product line (except for those costs made alowable under
31.205-38(b)(5)), or by disseminating messages calling |
favorable attention to the contractor for purposes of enhanc-
ing the company image to sell the company's products or
services.

(2) All costs of trade shows and other special events
which do not contain a significant effort to promote the
export sales of products normally sold to the U.S. Govern-
ment.

(3) Costs of sponsoring meetings, conventions, sympo-
sia, seminars, and other special events when the principal
purpose of the event is other than dissemination of technical
information or stimulation of production.

(4) Costs of ceremonies such as—

(i) Corporate celebrations and
(if) New product announcements.

(5) Costs of promotional material, motion pictures,
videotapes, brochures, handouts, magazines, and other
media that are designed to call favorable attention to the con-
tractor and its activities.

(6) Costs of souvenirs, models, imprinted clothing,
buttons, and other mementos provided to customers or the
public.

(7) Costs of memberships in civic and community
organizations.
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31.205-2 [Reserved]

31.205-3 Bad debts.

Bad debts, including actual or estimated losses arising
from uncollectible accounts receivable due from customers
and other claims, and any directly associated costs such as
collection costs, and legal costs are unallowable.

31.205-4 Bonding costs.

(a) Bonding costs arise when the Government requires
assurance against financial loss to itself or others by reason
of the act or default of the contractor. They arise aso in
instances where the contractor requires similar assurance.
Included are such bonds as bid, performance, payment,
advance payment, infringement, and fidelity bonds.

(b) Costs of bonding required pursuant to the terms of the
contract are alowable.

(c) Costs of bonding required by the contractor in the gen-
eral conduct of its business are allowable to the extent that
such bonding is in accordance with sound business practice
and the rates and premiums are reasonable under the circum-
stances.

31.205-5 [Reserved]

31.205-6 Compensation for personal services.

(a) General. Compensation for personal servicesis allow-
able subject to the following general criteria and additional
reguirements contained in other parts of this cost principle:

(1) Compensation for persona services must be for
work performed by the employee in the current year and
must not represent a retroactive adjustment of prior years
salaries or wages (but see paragraphs (g), (h), (j), (k), (m),
and (o) of this subsection).

(2) The total compensation for individual employees
or job classes of employees must be reasonable for the work
performed; however, specific restrictions on individual com-
pensation elements apply when prescribed.

(3) The compensation must be based upon and con-
form to the terms and conditions of the contractor's estab-
lished compensation plan or practice followed so
consistently as to imply, in effect, an agreement to make the
payment.

(4) No presumption of allowability will exist where
the contractor introduces major revisions of existing com-
pensation plans or new plans and the contractor has not pro-
vided the cognizant ACO, either before implementation or
within a reasonable period after it, an opportunity to review
the allowability of the changes.

(5) Costs that are unallowable under other paragraphs
of this Subpart 31.2 are not alowable under this subsection
31.205-6 solely on the basis that they constitute compensa-
tion for personal services.

(6)(i) Compensation costs for certain individuals give
rise to the need for special consideration. Such individuals
include:

(A) Owners of closely held corporations, mem-
bers of limited liability companies, partners, sole proprietors,
or members of their immediate families; and

(B) Persons who are contractually committed to
acquire a substantial financial interest in the contractor's
enterprise.

(i) For these individuals, compensation must—

(A) Be reasonable for the personal services ren-
dered; and

(B) Not be a distribution of profits (which is not
an alowable contract cost).

(iii) For owners of closely held companies, com-
pensation in excess of the costs that are deductible as com-
pensation under the Internal Revenue Code (26 U.S.C.) and
regulations under it is unallowable.

(b) Reasonableness—(1) Compensation pursuant to
labor-management agreements. If costs of compensation
established under "arm's length" labor-management agree-
ments negotiated under the terms of the Federal Labor Rela-
tions Act or similar state statutes are otherwise allowable,
the costs are reasonable unless, as applied to work in per-
forming Government contracts, the costs are unwarranted by
the character and circumstances of the work or discrimina-
tory against the Government. The application of the provi-
sions of a labor-management agreement designed to apply to
a given set of circumstances and conditions of employment
(e.g., work involving extremely hazardous activities or work
not requiring recurrent use of overtime) is unwarranted when
applied to a Government contract involving significantly dif-
ferent circumstances and conditions of employment €.g.,
work involving less hazardous activities or work continually
requiring use of overtime). It is discriminatory against the
Government if it results in employee compensation (in what-
ever form or name) in excess of that being paid for similar
non-Government work under comparable circumstances.

(2) Compensation not covered by labor-management
agreements. Compensation for each employee or job class
of employees must be reasonable for the work performed.
Compensation is reasonable if the aggregate of each measur-
able and allowable element sums to a reasonable total. In
determining the reasonableness of total compensation, con-
sider only alowable individual elements of compensation.
In addition to the provisions of 31.201-3, in testing the rea-
sonableness of compensation for particular employees or job
classes of employees, consider factors determined to be rele-
vant by the contracting officer. Factorsthat may be relevant
include, but are not limited to, conformity with compensa-
tion practices of other firms—

(i) Of the same size;

(i) In the same industry;

31.2-5
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(iii) In the same geographic area; and

(iv) Engaged in similar non-Government work
under comparable circumstances.

(c) [Reserved]

(d) Form of payment. (1) Compensation for personal ser-
vices includes compensation paid or to be paid in the future
to employees in the form of—

(i) Cash;

(ii) Corporate securities, such as stocks, bonds, and
other financial instruments (see paragraph (d)(2) of this sub-
section regarding valuation); or

(iii) Other assets, products, or services.

(2) When compensation is paid with securities of the
contractor or of an affiliate, the following additional restric-
tions apply:

(i) Valuation placed on the securities is the fair mar-
ket value on the first date the number of shares awarded is
known, determined upon the most objective basis available.

(ii) Accruals for the cost of securities before issuing
the securities to the employees are subject to adjustment
according to the possibilities that the employees will not
receive the securities and that their interest in the accruals
will be forfeited.

(e) Income tax differential pay. (1) Differential allow-
ances for additional income taxes resulting from foreign
assignments are allowable.

(2) Differential allowances for additional income taxes
resulting from domestic assignments are unalowable.
(However, payments for increased employee income or Fed-
eral Insurance Contributions Act taxes incident to alowable
reimbursed relocation costs are alowable under 31.205-
35(8)(10).)

(f) Bonuses and incentive compensation. (1) Bonuses and
incentive compensation are allowable provided the—

(i) Awards are paid or accrued under an agreement
entered into in good faith between the contractor and the
employees before the services are rendered or pursuant to an
established plan or policy followed by the contractor so con-
sistently as to imply, in effect, an agreement to make such
payment; and

(ii) Basis for the award is supported.

(2) When the bonus and incentive compensation pay-
ments are deferred, the costs are subject to the requirements
of paragraphs (f)(1) and (k) of this subsection.

(g) Severance pay. (1) Severance pay is a payment in
addition to regular salaries and wages by contractors to
workers whose employment is being involuntarily termi-
nated. Payments for early retirement incentive plans are
covered in paragraph (j)(7) of this subsection.

(2) Severance pay is allowable only to the extent that,
in each case, it is required by—

(i) Law;
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(i) Employer-employee agreement;

(iii) Established policy that constitutes, in effect, an
implied agreement on the conractor’s part; or

(iv) Circumstances of the particular employment.

(3) Payments made in the event of employment with a

replacement contractor where continuity of employment
with credit for prior length of service is preserved under sub-
stantially equal conditions of employment, or continued
employment by the contractor at another facility, subsidiary,
affiliate, or parent company of the contractor are not sever-
ance pay and are unallowable.

(4) Actual normal turnover severance payments shall
be allocated to all work performed in the contractor's plant.
However, if the contractor uses the accrual method to
account for normal turnover severance payments, that
method will be acceptable if the amount of the accrual is—

(i) Reasonable in light of payments actually made
for normal severances over arepresentative past period; and

(ii) Allocated to al work performed in the contrac-
tor's plant.

(5) Abnormal or mass severance pay is of such a con-
jectural nature that accruals for this purpose are not allow-
able. However, the Government recognizes its obligation to
participate, to the extent of its fair share, in any specific pay-
ment. Thus, the Government will consider allowability on a
case-by-case basis.

(6) Under 10 U.S.C. 2324(e)(1)(M) and 41 U.S.C.
256(e)(1)(M), the costs of severance payments to foreign
nationals employed under a service contract performed out-
side the United States are unallowable to the extent that such
payments exceed amounts typically paid to employees pro-
viding similar services in the same industry in the United
States. Further, under 10 U.S.C. 2324(e)(1)(N) and 41
U.S.C. 256(e)(1)(N), all such costs of severance payments
that are otherwise allowable are unallowable if the termina-
tion of employment of the foreign national is the result of the
closing of, or the curtailment of activities at, a United States
facility in that country at the request of the government of
that country; this does not apply if the closing of a facility or
curtailment of activities is made pursuant to a status-of-
forces or other country-to-country agreement entered into
with the government of that country before November 29,
1989. 10 U.S.C. 2324(e)(3) and 41 U.S.C. 256(e)(2) permit
the head of the agency to waive these cost allowability limi-
tations under certain circumstances (see 37.113 and the
solicitation provision at 52.237-8).

(h) Backpay. Backpay is aretroactive adjustment of prior
years salaries or wages. Backpay is unallowable except as
follows:

(1) Payments to employees resulting from underpaid
work actually performed are allowable, if required by a
negotiated settlement, order, or court decree.
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(2) Payments to union employees for the difference in
their past and current wage rates for working without a con-
tract or labor agreement during labor management negotia-
tion are alowable.

(3) Payments to nonunion employees based upon
results of union agreement negotiation are allowable only
if—

(i) A formal agreement or understanding exists
between management and the employees concerning these
payments; or

(i) An established policy or practice exists and is
followed by the contractor so consistently as to imply, in
effect, an agreement to make such payments.

(i) Compensation based on changes in the prices of corpo-
rate securities or corporate security ownership, such as stock
options, stock appreciation rights, phantom stock plans, and
junior stock conversions.

(1) Any compensation which is calculated, or valued,
based on changes in the price of corporate securities is unal-
lowable.

(2) Any compensation represented by dividend pay-
ments or which is calculated based on dividend payments is
unallowable.

(3) If a contractor pays an employee in lieu of the
employee receiving or exercising a right, option, or benefit
which would have been unallowable under this paragraph
(i), such payments are also unallowable.

() Pension costs. (1) A pension plan, as defined in
31.001, is adeferred compensation plan. Additional benefits
such as permanent and total disability and death payments
and survivorship payments to beneficiaries of deceased
employees may be treated as pension costs, provided the
benefits are an integral part of the pension plan and meet all
the criteria pertaining to pension costs.

(2) Pension plans are normally segregated into two
types of plans: defined-benefit or defined-contribution pen-
sion plans. The cost of all defined-benefit pension plans
shall be measured, alocated, and accounted for in compli-
ance with the provisions of 48 CFR 9904.412, Cost account-
ing standard for composition and measurement of pension
cost, and 48 CFR 9904.413, Adjustment and allocation of
pension cost. The costs of al defined-contribution pension
plans shall be measured, alocated, and accounted for in
accordance with the provisions of 48 CFR 9904.412 and
48 CFR 9904.413. Pension costs are allowable subject to the
referenced standards and the cost limitations and exclusions
set forth in paragraph (j)(2)(i) and in paragraphs (j)(3)
through (8) of this subsection.

(i) Except for nonqualified pension plans using the
pay-as-you-go cost method, to be allowable in the current
year, pension costs must be funded by the time set for filing
of the Federal income tax return or any extension thereof.
Pension costs assigned to the current year, but not funded by

the tax return time, shall not be allowable in any subsequent
year. For nonqualified pension plans using the pay-as-you-
go cost method, to be allowable in the current year, pension
costs must be allocable in accordance with 48 CFR
9904.412-50(d)(3).

(ii) Pension payments must be reasonable in
amount and must be paid pursuant to an agreement entered
into in good faith between the contractor and employees
before the work or services are performed; and the terms and
conditions of the established plan. The cost of changes in
pension plans that are discriminatory to the Government or
are not intended to be applied consistently for all employees
under similar circumstances in the future are not allowable.

(iii) Except as provided for early retirement benefits
in paragraph (j)(7) of this subsection, one-time-only pension
supplements not available to all participants of the basic plan
are not allowable as pension costs unless the supplemental
benefits represent a separate pension plan and the benefits
are payable for life at the option of the employee.

(iv) Increases in payments to previously retired plan
participants covering cost-of-living adjustments are allow-
able if paid in accordance with a policy or practice consis-
tently followed.

(3) Defined-benefit pension plans. This paragraph
covers pension plans in which the benefits to be paid or the
basis for determining such benefits are established in
advance and the contributions are intended to provide the
stated benefits. The cost limitations and exclusions pertain-
ing to defined-benefit plans are as follows:

(i) (A) Except for nonqualified pension plans, pen-
sion costs (see 48 CFR 9904.412-40(a)(1)) assigned to the
current accounting period, but not funded during it, shall not
be allowable in subsequent years (except that a payment
made to a fund by the time set for filing the Federal income
tax return or any extension thereof is considered to have
been made during such taxable year). However, any portion
of pension cost computed for a cost accounting period, that
exceeds the amount required to be funded pursuant to a
waiver granted under the provisions of the Employee's
Retirement Income Security Act of 1974 (ERISA), will be
allowable in those future accounting periods in which the
funding of such excess amounts occurs (see 48 CFR
9904.412-50(c)(5)).

(B) For nonqualified pension plans, except those
using the pay-as-you-go cost method, allowable costs are
limited to the amount allocable in accordance with 48 CFR
9904.412-50(d)(2).

(C) For nonqualified pension plans using the
pay-as-you-go cost method, allowable costs are limited to
the amounts allocable in accordance with 48 CFR
9904.412-50(d)(3).

(if) Any amount funded in excess of the pension
cost assigned to a cost accounting period is not allowable
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and shal be accounted for as set forth at 48 CFR
9904.412-50(a)(4), and shall be alowable in the future
period to which it is assigned, to the extent it is allocable,
reasonable, and not otherwise unallowable.

(iii) Increased pension costs caused by delay in
funding beyond 30 days after each quarter of the year to
which they are assignable are unallowable. |f a composite
rate is used for allocating pension costs between the seg-
ments of a company and if, because of differencesin the tim-
ing of the funding by the segments, an inequity exists,
allowable pension costs for each segment will be limited to
that particular segment’s calculation of pension costs as pro-
vided for in 48 CFR 9904.413-50(c). Determinations of
unallowable costs shall be made in accordance with the actu-
arial cost method used in calculating pension costs.

(iv) Allowability of the cost of indemnifying the
Pension Benefit Guaranty Corporation (PBGC) under
ERISA Section 4062 or 4064 arising from terminating an
employee deferred compensation plan will be considered on
a case-by-case basis, provided that if insurance was required
by the PBGC under ERISA Section 4023, it was so obtained
and the indemnification payment is not recoverable under
the insurance. Consideration under the foregoing circum-
stances will be primarily for the purpose of appraising the
extent to which the indemnification payment is allocable to
Government work. If a beneficial or other equitable rela-
tionship exists, the Government will participate, despite the
reguirements of 31.205-19(a)(3) and (b), in the indemnifica-
tion payment to the extent of its fair share.

(v) Increased pension costs resulting from the with-
drawal of assets from a pension fund and transfer to another
employee benefit plan fund, or transfer of assets to another
account within the same fund, are unallowable except to the
extent authorized by an advance agreement. If the with-
drawal of assets from a pension fund is a plan termination
under ERISA, the provisions of paragraph (j)(4) of this sub-
section apply. The advance agreement shall—

(A) State the amount of the Government's equi-
table share in the gross amount withdrawn or transferred;
and

(B) Provide that the Government receive a credit
equal to the amount of the Government's equitable share of
the gross withdrawal or transfer.

(4) Pension adjustments and asset reversions. (i) For
segment closings, pension plan terminations, or curtailment
of benefits, the adjustment amount shall be the amount mea-
sured, assigned, and allocated in accordance with 48 CFR
9904.413-50(c)(12) for contracts and subcontracts that are
subject to Cost Accounting Standards (CAS) Board rules and
regulations (48 CFR Chapter 99). For contracts and subcon-
tracts that are not subject to CAS, the adjustment amount
shall be the amount measured, assigned, and allocated in
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accordance with 48 CFR 9904.413-50(c)(12), except the
numerator of the fraction at 48 CFR 9904.413-50(c)(12)(vi)
shall be the sum of the pension plan costs allocated to all
non-CAS-covered contracts and subcontracts that are subject
to Subpart 31.2 or for which cost or pricing data were sub-
mitted.

(ii) For all other situations where assets revert to the
contractor, or such assets are constructively received by it
for any reason, the contractor shall, at the Government’s
option, make a refund or give a credit to the Government for
its equitable share of the gross amount withdrawn. The Gov-
ernment’s equitable share shall reflect the Government’s
participation in pension costs through those contracts for
which cost or pricing data were submitted or that are subject
to Subpart 31.2. Excise taxes on pension plan asset rever-
sions or withdrawals under this paragraph (j)(4)(ii) are unal-
lowable in accordance with 31.205-41(b)(6).

(5) Defined-contribution pension plans. This para-
graph covers those pension plans in which the contributions
are established in advance and the level of benefits is deter-
mined by the contributions made. It also covers profit shar-
ing, savings plans, and other such plans, provided the plans
fall within the definition of a pension plan in paragraph (j)(1)
of this subsection.

(i) Allowable pension cost is limited to the net con-
tribution required to be made for a cost accounting period
after taking into account dividends and other credits, where
applicable. However, any portion of pension cost computed
for a cost accounting period that exceeds the amount
reguired to be funded pursuant to a waiver granted under the
provisions of ERISA will be allowable in those future
accounting periods in which the funding of such excess
amounts occurs (see 48 CFR 9904.412-50(c)(5)).

(ii) The provisions of paragraphs (j)(3)(ii) and (iv)
of this subsection apply to defined-contribution plans.

(6) Pension plans using the pay-as-you-go cost
method. The cost of pension plans using the pay-as-you-go
cost method shall be measured, allocated, and accounted for
in accordance with 48 CFR 9904.412 and 9904.413. Pen-
sion costs for a pension plan using the pay-as-you-go cost
method shall be allowable to the extent they are allocable,
reasonable, and not otherwise unallowable.

(7) Early retirement incentive plans. An early retire-
ment incentive plan is a plan under which employees receive
a bonus or incentive, over and above the requirement of the
basic pension plan, to retire early. These plans normally are
not applicable to all participants of the basic plan and do not
represent life income settlements, and as such would not
qualify as pension costs. However, for contract costing pur-
poses, early retirement incentive payments are allow-able
subject to the pension cost criteria contained inparagraphs |
() (3)(i) through (iv) provided—
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(i) The costs are accounted for and allocated in
accordance with the contractor’'s system of accounting for
pension costs,

(if) The payments are made in accordance with the
terms and conditions of the contractor’s plan;

(iii) The plan is applied only to active employees.
The cost of extending the plan to employees who retired or
were terminated before the adoption of the plan is unallow-
able; and

(iv) The total of the incentive payments to any
employee may not exceed the amount of the employee’s
annual salary for the previous fiscal year before the
employee’ s retirement.

(8) Employee stock ownership plans (ESOP). (i) An
ESOP isanindividual stock bonus plan designed specifically
to invest in the stock of the employer corporation. The con-
tractor's contributions to an Employee Stock Ownership
Trust (ESOT) may be in the form of cash, stock, or property.
Costs of ESOP's are alowable subject to the following
conditions:

(A) Contributions by the contractor in any one
year may not exceed 15 percent (25 percent when a money
purchase plan is included) of salaries and wages of employ-
ees participating in the plan in any particular year.

(B) The contribution rate (ratio of contribution
to salaries and wages of participating employees) may not
exceed the last approved contribution rate except when
approved by the contracting officer based upon justification
provided by the contractor. When no contribution was made
in the previous year for an existing ESOP, or when a new
ESOP is first established, and the contractor proposes to
make a contribution in the current year, the contribution rate
shall be subject to the contracting officer’s approval.

(C) When aplan or agreement exists wherein the
liability for the contribution can be compelled for a specific
year, the expense associated with that liability is assignable
only to that period. Any portion of the contribution not
funded by the time set for filing of the Federal income tax
return for that year or any extension thereof shall not be
allowable in subsequent years.

(D) When a plan or agreement exists wherein the
liability for the contribution cannot be compelled, the
amount contributed for any year is assignable to that year
provided the amount is funded by the time set for filing of
the Federal income tax return for that year.

(E) When the contribution is in the form of
stock, the value of the stock contribution shall be limited to
the fair market value of the stock on the date that title is
effectively transferred to the trust. Cash contributions shall
be alowable only when the contractor furnishes evidence
satisfactory to the contracting officer demonstrating that
stock purchases by the ESOT are or will be at a fair market
price; e.g., makes arrangements with the trust permitting the

contracting officer to examine purchases of stock by the trust
to determine that prices paid are at fair market value. When
excessive prices are paid, the amount of the excess will be

credited to the same indirect cost pools that were charged for
the ESOP contributions in the year in which the stock pur-
chase occurs. However, when the trust purchases the stock
with borrowed funds which will be repaid over a period of

years by cash contributions from the contractor to the trust,
the excess price over fair market value shall be credited to

the indirect cost pools pro rata over the period of years dur-
ing which the contractor contributes the cash used by the
trust to repay the loan. When the fair market value of unis-
sued stock or stock of a closely held corporation is not
readily determinable, the valuation will be made on a case-

by-case basis taking into consideration the guidelines for

valuation used by the IRS.

(if) Amounts contributed to an ESOP arising from
either—

(A) An additional investment tax credit (see
1975 Tax Reduction Act—TRASOP's); or

(B) A payroll-based tax credit (see Economic
Recovery Tax Act of 1981) are unallowable.

(i) The requirements of paragraph (j)(3)(ii) of this |
subsection are applicable to Employee Stock Ownership
Plans.

(k) Deferred compensation other than pensions.
(1) Deferred compensation is an award given by an employer
to compensate an employee in a future cost accounting
period or periods for services rendered in one or more cost
accounting periods before the date of receipt of compensa-
tion by the employee. Deferred compensation does not
include the amount of year-end accruals for salaries, wages,
or bonuses that are paid within a reasonable period of time
after the end of a cost accounting period. Subject to
31.205-6(a), deferred awards are allowable when they are
based on current or future services. Awards made in periods
subsequent to the period when the work being remunerated
was performed are not allowable.

(2) The costs of deferred awards shall be measured,
allocated, and accounted for in compliance with the provi-
sions of 48 CFR 9904.415, Accounting for the Cost of
Deferred Compensation.

(3) Deferred compensation payments to employees
under awards made before the effective date of 48 CFR
9904.415 are allowable to the extent they would have been
allowable under prior acquisition regulations.

(I Compensation incidental to business acquisitions. The
following costs are unallowable: (1) Payments to employees
under agreements in which they receive special compensa-
tion, in excess of the contractor's normal severance pay prac-
tice, if their employment terminates following a change in
the management control over, or ownership of, the contrac-
tor or a substantial portion of its assets.
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(2) Payments to employees under plans introduced in
connection with a change (whether actual or prospective) in
the management control over, or ownership of, the contrac-
tor or a substantial portion of its assets in which those
employees receive special compensation, which is contin-
gent upon the employee remaining with the contractor for a
specified period of time.

(m) Fringe benefits. (1) Fringe benefits are allowances
and services provided by the contractor to its employees as
compensation in addition to regular wages and salaries.
Fringe benefits include, but are not limited to, the cost of
vacations, sick leave, holidays, military leave, employee
insurance, and supplemental unemployment benefit plans.
Except as provided otherwise in Subpart 31.2, the costs of
fringe benefits are allowable to the extent that they are rea-
sonable and are required by law, employer-employee agree-
ment, or an established policy of the contractor.

(2) That portion of the cost of company-furnished
automobiles that relates to personal use by employees
(including transportation to and from work) is unallowable
regardless of whether the cost is reported as taxable income
to the employees (see 31.205-46(f)).

(n) Employee rebate and purchase discount plans.
Rebates and purchase discounts, in whatever form, granted
to employees on products or services produced by the con-
tractor or affiliates are unallowable.

(o) Postretirement benefits other than pensions (PRB).

(1) PRB covers all benefits, other than cash benefits and life
insurance benefits paid by pension plans, provided to
employees, their beneficiaries, and covered dependents dur-
ing the period following the employees' retirement. Benefits
encompassed include, but are not limited to, postretirement
health care; life insurance provided outside a pension plan;
and other welfare benefits such as tuition assistance, day
care, legal services, and housing subsidies provided after
retirement.

(2) To be alowable, PRB costs must be reasonable and
incurred pursuant to law, employer-employee agreement, or
an established policy of the contractor. In addition, to be
allowable, PRB costs must also be calculated in accordance
with paragraphs (0)(2)(i), (ii), or (iii) of thissubsection.

(i) Cash basis. Cost recognized as benefits when
they are actually provided, must be paid to an insurer, pro-
vider, or other recipient for current year benefits or premi-
ums.

(i) Terminal funding. If a contractor elects a termi-
nal-funded plan, it does not accrue PRB costs during the
working lives of employees. Instead, it accrues and pays the
entire PRB liability to an insurer or trustee in a lump sum
upon the termination of employees (or upon conversion to
such aterminal-funded plan) to establish and maintain a fund
or reserve for the sole purpose of providing PRB to retirees.
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The lump sum is alowable if amortized over a period of
15 years.

(iii) Accrual basis. Accrual costing other than ter-
minal funding must be measured and assigned according to
Generally Accepted Accounting Principles and be paid to an
insurer or trustee to establish and maintain a fund or reserve
for the sole purpose of providing PRB to retirees. The
accrual must also be calculated in accordance with generally
accepted actuarial principles and practices as promulgated
by the Actuarial Standards Board.

(3) To be alowable, costs must be funded by the time
set for filing the Federal income tax return or any extension
thereof. PRB costs assigned to the current year, but not
funded or otherwise liquidated by the tax return time, shall
not be allowable in any subsequent year.

(4) Increased PRB costs caused by delay in funding
beyond 30 days after each quarter of the year to which they
are assignable are unallowable.

(5) Costs of postretirement benefits in paragraph |
(0)(2)(iii) of this subsection attributable to past service
(“transition obligation”) as defined in Financial Accounting
Standards Board Statement 106, paragraph 110, are allow-
able subject to the following limitation: The allowable
amount of such costs assignable to a contractor fiscal year
cannot exceed the amount of such costs which would be
assigned to that contractor fiscal year under the delayed rec-
ognition methodology described in paragraphs 112 and 113
of Statement 106.

(6) The Government shall receive an equitable share of
any amount of previously funded PRB costs which revert or
inure to the contractor. Such equitable share shall reflect the
Government's previous participation in PRB costs through
those contracts for which cost or pricing data were required
or which were subject to Subpart 31.2.

(p) Limitation on allowability of compensation for certain
contractor personnel. (1) Costs incurred after January 1,
1998, for compensation of a senior executive in excess of the
benchmark compensation amount determined applicable for
the contractor fiscal year by the Administrator, Office of
Federal Procurement Policy (OFPP), under Section 39 of the
OFPP Act (41 U.S.C. 435) are unalowable (10 U.S.C.
2324(e)(1)(P) and 41 U.S.C. 256(€)(1)(P)). This limitation
is the sole statutory limitation on allowable senior executive
compensation costs incurred after January 1, 1998, under
new or previously existing contracts. This limitation applies
whether or not the affected contracts were previously subject
to a statutory limitation on such costs. (Note that pursuant to
Section 804 of Pub. L. 105-261, the definition of “senior
executive” in (p)(2)(ii) has been changed for compensation
costsincurred after January 1, 1999.)

(2) As used in this paragraph— |

(i) “Compensation” means the total amount of
wages, salary, bonuses, deferred compensation (see para-
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graph (k) of this subsection), and employer contributions to
defined contribution pension plans (see paragraphs (j)(5) and
())(8) of this subsection), for the fiscal year, whether paid,
earned, or otherwise accruing, as recorded in the contractor’s
cost accounting records for the fiscal year.

(i) “ Senior executive” means—

(A) Prior to January 2, 1999—

(1) The Chief Executive Officer (CEO) or
any individual acting in a similar capacity at the contractor's
headquarters;

(2) The four most highly compensated
employees in management positions at the contractor's head-
quarters, other than the CEO; and

(3) If the contractor has intermediate home
offices or segments that report directly to the contractor's
headquarters, the five most highly compensated employees
in management positions at each such intermediate home
office or segment.

(B) Effective January 2, 1999, the five most
highly compensated employees in management positions at
each home office and each segment of the contractor,
whether or not the home office or segment reports directly to
the contractor’s headquarters.

(iii) “Fiscal year” means the fiscal year established
by the contractor for accounting purposes.

(iv) “Contractor's headquarters’ means the highest
organizational level from which executive compensation
costs are allocated to Government contracts.

31.205-7 Contingencies.

(a) “Contingency,” as used in this subpart, means a possi-
ble future event or condition arising from presently known or
unknown causes, the outcome of which is indeterminable at
the present time.

(b) Costs for contingencies are generally unallowable for
historical costing purposes because such costing deals with
costs incurred and recorded on the contractor’s books. How-
ever, in some cases, as for example, terminations, a contin-
gency factor may be recognized when it is applicable to a
past period to give recognition to minor unsettled factors in
the interest of expediting settlement.

(c) In connection with estimates of future costs, contin-
gencies fall into two categories:

(1) Those that may arise from presently known and
existing conditions, the effects of which are foreseeable
within reasonable limits of accuracy; e.g., anticipated costs
of rejects and defective work. Contingencies of this category
are to be included in the estimates of future costs so as to
provide the best estimate of performance cost.

(2) Those that may arise from presently known or
unknown conditions, the effect of which cannot be measured
so precisely as to provide equitable results to the contractor
and to the Government; e.g., results of pending litigation.

Contingencies of this category are to be excluded from cost
estimates under the several items of cost, but should be dis-
closed separately (including the basis upon which the contin-
gency is computed) to facilitate the negotiation of
appropriate contractual coverage. (See, for example,
31.205-6(g), 31.205-19, and 31.205-24.)

31.205-8 Contributionsor donations.

Contributions or donations, including cash, property and
services, regardless of recipient, are unallowable, except as
provided in 31.205-1(€)(3).

31.205-9 [Reserved]

31.205-10 Cost of money.
(a) General. Cost of money—

(1) Is an imputed cost that is not a form of interest on
borrowings (see 31.205-20);

(2) Is an “incurred cost” for cost-reimbursement pur-
poses under applicable cost-reimbursement contracts and for
progress payment purposes under fixed-price contracts; and

(3) Refersto—

(i) Facilities capital cost of money (48 CFR
9904.414); and
(ii) Cost of money as an element of the cost of capi-
tal assets under construction (48 CFR 9904.417).
(b) Cost of money is allowable, provided—

(2) It is measured, assigned, and allocated to contracts
in accordance with 48 CFR 9904.414 or measured and added
to the cost of capital assets under construction in accordance
with 48 CFR 9904.417, as applicable;

(2) The requirements of 31.205-52, which limit the
allowahility of cost of money, are followed; and

(3) The estimated facilities capital cost of money is
specifically identified and proposed in cost proposals relat-
ing to the contract under which the cost isto be claimed.

(c) Actual interest cost in lieu of the calculated imputed
cost of money is unallowable.

31.205-11 Depreciation.

(a) Depreciation is a charge to current operations which
distributes the cost of a tangible capital asset, less estimated
residual value, over the estimated useful life of the asset in a
systematic and logical manner. It does not involve a process
of valuation. Useful life refers to the prospective period of
economic usefulness in a particular contractor’s operations
as distinguished from physical life; it is evidenced by the
actual or estimated retirement and replacement practice of
the contractor.

(b) Contractors having contracts subject to 48 CFR
9904.409, Depreciation of Tangible Capital Assets, must
adhere to the requirement of that standard for al fully CAS-
covered contracts and may elect to adopt the standard for all
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other contracts. All requirements of 48 CFR 9904.409 are
applicable if the election is made, and its requirements
supersede any conflicting requirements of this cost principle.
Once electing to adopt 48 CFR 9904.409 for all contracts,
contractors must continue to follow it until notification of
final acceptance of al deliverable items on all open negoti-
ated Government contracts. Paragraphs (c) through (e) of
this subsection apply to contracts to which 48 CFR 9904.409
is not applied.

(c) Normal depreciation on a contractor’'s plant, equip-
ment, and other capital facilities is an allowable contract
cost, if the contractor is able to demonstrate that it is reason-
able and allocable (but see paragraph (i) of this section).

(d) Depreciation shall be considered reasonable if the
contractor follows policies and procedures that are—

(1) Consistent with those followed in the same cost
center for business other than Government;

(2) Reflected in the contractor’ s books of accounts and
financial statements; and

(3) Both used and acceptable for Federal income tax
purposes.

(e) When the depreciation reflected on a contractor’'s
books of accounts and financial statements differs from that
used and acceptable for Federal income tax purposes, reim-
bursement shall be based on the asset cost amortized over the
estimated useful life of the property using depreciation meth-
ods (straight line, sum of the years' digits, etc.) acceptable
for income tax purposes. Allowable depreciation shall not
exceed the amounts used for book and statement purposes
and shall be determined in a manner consistent with the
depreciation policies and procedures followed in the same
cost center on non-Government business (but see paragraph
(o) of this subsection).

(f) Depreciation for reimbursement purposes in the case
of tax-exempt organizations shall be determined on the basis
described in paragraph (€) of this section.

(g) Specia considerations are required for assets acquired
before the effective date of this cost principle if, on that date,
the undepreciated balance of these assets resulting from
depreciation policies and procedures used previously for
Government contracts and subcontracts is different from the
undepreciated balance on the books and financial statements.
The undepreciated balance for contract cost purposes shall
be depreciated over the remaining life using the methods and
lives followed for book purposes. The aggregate deprecia-
tion of any asset alowable after the effective date of this
31.205-11 shall not exceed the cost basis of the asset less any
depreciation allowed or allowable under prior acquisition
regulations.

(h) Depreciation should usually be alocated to the con-
tract and other work as an indirect cost. The amount of
depreciation allowed in any accounting period may, consis-
tent with the basic objectives in paragraph (a) of this subsec-
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tion, vary with volume of production or use of multishift
operations.

(i) In the case of emergency facilities covered by certifi-
cates of necessity, a contractor may elect to use normal
depreciation without requesting a determination of “true
depreciation,” or may elect to use either norma or “true
depreciation” after a determination of “true depreciation”
has been made by an Emergency Facilities Depreciation
Board (EFDB). The method elected must be followed con-
sistently throughout the life of the emergency facility. When
an election is made to use normal depreciation, the criteriain
paragraphs (c), (d), (€), and (f) of this section shall apply for
both the emergency period and the post-emergency period.
When an election is made to use “true depreciation”, the
amount allowable as depreciation—

(1) With respect to the emergency period (five years),
shall be computed in accordance with the determination of
the EFDB and allocated rateably over the full five year emer-
gency period; provided no other allowance is made which
would duplicate the factors, such as extraordinary obsoles-
cence, covered by the Board’s determination; and

(2) After the end of the emergency period, shall be
computed by distributing the remaining undepreciated por-
tion of the cost of the emergency facility over the balance of
its useful life provided the remaining undepreciated portion
of such cost shall not include any amount of unrecovered
“true depreciation.”

(i) No depreciation, rental, or use charge shall be allowed
on property acquired at no cost from the Government by the
contractor or by any division, subsidiary, or affiliate of the
contractor under common control.

(K) The depreciation on any item which meets the criteria
for allowance at a “price” under 31.205-26(€) may be based
on that price, provided the same policies and procedures are
used for costing all business of the using division, subsid-
iary, or organization under common control.

(I) No depreciation or rental shall be allowed on property
fully depreciated by the contractor or by any division, sub-
sidiary, or affiliate of the contractor under common control.
However, a reasonable charge for using fully depreciated
property may be agreed upon and allowed (but see
31.109(h)(2)). In determining the charge, consideration shall
be given to cost, total estimated useful life at the time of
negotiations, effect of any increased maintenance charges or
decreased efficiency due to age, and the amount of deprecia-
tion previously charged to Government contracts or subcon-
tracts.

(m) 48 CFR 9904.404, Capitalization of Tangible Assets,
applies to assets acquired by a “capital lease” as defined in
Statement of Financial Accounting Standard No. 13 (FAS-
13), Accounting for Leases, issued by the Financial
Accounting Standards Board (FASB). Compliance with
48 CFR 9904.404 and FAS-13 requires that such leased
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assets (capital leases) be treated as purchased assets; i.e., be
capitalized and the capitalized value of such assets be dis-

tributed over their useful lives as depreciation charges, or
over the leased life as amortization charges as appropriate.
Assets whose leases are classified as capital leases under

FAS-13 are subject to the requirements of 31.205-11 while
assets acquired under leases classified as operating leases are
subject to the requirements on rental costs in 31.205-36. The
standards of financial accounting and reporting prescribed
by FAS-13 are incorporated into this principle and shall gov-

ern its application, except as provided in paragraphs (1), (2),

and (3) of this paragraph.

(1) Rental costs under a sale and leaseback arrange-

ment shall be alowable up to the amount that would have
been allowed had the contractor retained title to the property.

(2) Capital leases, as defined in FAS-13, for all real
and persona property, between any related parties are sub-
ject to the requirements of this paragraph 31.205-11(m). If it
is determined that the terms of the lease have been signifi-
cantly affected by the fact that the lessee and lessor are
related, depreciation charges shall not be allowed in excess
of those which would have occurred if the lease contained
terms consistent with those found in a lease between unre-
lated parties.

(3) Assets acquired under leases that the contractor
must capitalize under FAS-13 shall not be treated as pur-
chased assets for contract purposes if the leases are covered
by 31.205-36(b)(4).

(n) Whether or not the contract is otherwise subject to
CAS, the requirements of 31.205-52, which limit the
allowability of depreciation, shall be observed.

(0) In the event of a write-down from carrying value to
fair value as a result of impairments caused by events or
changes in circumstances, allowable depreciation of the
impaired assets shall be limited to the amounts that would
have been allowed had the assets not been written down (see
31.205-16(g)). However, this does not preclude a change in
depreciation resulting from other causes such as permissible
changes in estimates of service life, consumption of services,
or residual value.

31.205-12 Economic planning costs.

(a) This category includes costs of general long-range
management planning that is concerned with the future over-
all development of the contractor’s business and that may
take into account the eventual possibility of economic dislo-
cations or fundamental alterations in those markets in which
the contractor currently does business Economic planning
costs do not include organization or reorganization costs
covered by 31.205-27.

(b) Economic planning costs are allowable as indirect
costs to be properly alocated.

(c) Research and development and engineering costs
designed to lead to new products for sale to the general pub-
lic are not allowable under this principle.

31.205-13 Employee morale, health, welfare, food
service, and dormitory costs and credits.

() Aggregate costs incurred on activities designed to
improve working conditions, employer-employee relations,
employee morale, and employee performance (less income
generated by these activities) are allowable, except as lim-
ited by paragraphs (b), (c), and (d) of this subsection. Some
examples of allowable activities are house publications,
health clinics, wellness/fitness centers, employee counseling
services, and food and dormitory services, which include
operating or furnishing facilities for cafeterias, dining rooms,
canteens, lunch wagons, vending machines, living accom-
modations, or similar types of services for the contractor's
employees at or near the contractor's facilities.

(b) Costs of gifts are unallowable. (Gifts do not include
awards for performance made pursuant to 31.205-6(f) or
awards made in recognition of employee achievements pur-
suant to an established contractor plan or policy.)

(c) Costs of recreation are unallowable, except for the
costs of employees participation in company sponsored
sports teams or employee organizations designed to improve
company loyalty, team work, or physical fitness.

(d) Losses from operating food and dormitory services
may be included as costs only if the contractor's objective is
to operate such services on a break-even basis. Losses sus-
tained because food services or lodging accommodations are
furnished without charge or at prices or rates which obvi-
ously would not be conducive to the accomplishment of the
above objective are not allowable. A loss may be allowed,
however, to the extent that the contractor can demonstrate
that unusual circumstances exist (e.g., where the contractor
must provide food or dormitory services at remote locations
where adequate commercial facilities are not reasonably
available; or where charged but unproductive labor costs
would be excessive but for the services provided or where
cessation or reduction of food or dormitory operations will
not otherwise yield net cost savings) such that even with effi-
cient management, operating the services on a break-even
basis would require charging inordinately high prices, or
prices or rates higher than those charged by commercial
establishments offering the same services in the same geo-
graphical areas. Costs of food and dormitory services shall
include an allocable share of indirect expenses pertaining to
these activities.

(e) When the contractor has an arrangement authorizing
an employee association to provide or operate a service, such
as vending machines in the contractor's plant, and retain the
profits, such profits shall be treated in the same manner as if
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the contractor were providing the service (but see paragraph
(f) of this subsection).

(f) Contributions by the contractor to an employee organi-
zation, including funds from vending machine receipts or
similar sources, may be included as costs incurred under
paragraph (a) of this subsection only to the extent that the
contractor demonstrates that an equivalent amount of the
costsincurred by the employee organization would be allow-
able if directly incurred by the contractor.

31.205-14 Entertainment costs.

Costs of amusement, diversions, social activities, and any
directly associated costs such as tickets to shows or sports
events, meals, lodging, rentals, transportation, and gratuities
are unallowable. Costs made specifically unallowable under
this cost principle are not alowable under any other cost
principle. Costs of membership in social, dining, or country
clubs or other organizations having the same purposes are
also unallowable, regardless of whether the cost is reported
as taxable income to the employees.

31.205-15 Fines, penalties, and mischarging costs.

(a) Costs of fines and penalties resulting from violations
of, or failure of the contractor to comply with, Federal, State,
local, or foreign laws and regulations, are unalowable
except when incurred as a result of compliance with specific
terms and conditions of the contract or written instructions
from the contracting officer.

(b) Costs incurred in connection with, or related to, the
mischarging of costs on Government contracts are unallow-
able when the costs are caused by, or result from, alteration
or destruction of records, or other false or improper charging
or recording of costs. Such costs include those incurred to
measure or otherwise determine the magnitude of the
improper charging, and costs incurred to remedy or correct
the mischarging, such as costs to rescreen and reconstruct
records.

31.205-16 Gains and losses on disposition or impair ment
of depreciable property or other capital assets.

(a) Gains and losses from the sale, retirement, or other
disposition (but see 31.205-19) of depreciable property shall
be included in the year in which they occur as credits or
charges to the cost grouping(s) in which the depreciation or
amortization applicable to those assets was included (but see
paragraph (d) of this subsection). However, no gain or loss
shall be recognized as a result of the transfer of assets in a
business combination (see 31.205-52).

(b) Gains and losses on disposition of tangible capital
assets, including those acquired under capital leases (see
31.205-11(m)), shall be considered as adjustments of depre-
ciation costs previously recognized. The gain or loss for each
asset disposed of is the difference between the net amount
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realized, including insurance proceeds from involuntary con-
versions, and its undepreciated balance. The gain recognized
for contract costing purposes shall be limited to the differ-
ence between the acquisition cost (or for assets acquired
under a capital lease, the value at which the leased asset is
capitalized) of the asset and its undepreciated balance
(except see subdivisions (c)(2)(i) or (ii) of this section).

(c) Specia considerations apply to an involuntary con-
version which occurs when a contractor’'s property is
destroyed by events over which the owner has no control,
such as fire, windstorm, flood, accident, theft, etc., and an
insurance award is recovered. The following govern invol-
untary conversions:

(1) When there is a cash award and the converted asset
is not replaced, gain or loss shall be recognized in the period
of disposition. The gain recognized for contract costing pur-
poses shall be limited to the difference between the acquisi-
tion cost of the asset and its undepreciated balance.

(2) When the converted asset is replaced, the contrac-
tor shall either—

(i) Adjust the depreciable basis of the new asset by
the amount of the total realized gain or loss; or

(if) Recognize the gain or loss in the period of dis-
position, in which case the Government shall participate to
the same extent as outlined in paragraph (c)(1) of this sub-
section.

(d) Gains and losses on the disposition of depreciable
property shall not be recognized as a separate charge or
credit when—

(1) Gains and losses are processed through the depreci-
ation reserve account and reflected in the depreciation allow-
able under 31.205-11; or

(2) The property is exchanged as part of the purchase
price of a similar item, and the gain or loss is taken into con-
sideration in the depreciation cost basis of the new item.

(e) Gains and losses arising from mass or extraordinary
sales, retirements, or other disposition other than through
business combinations shall be considered on a case-by-case
basis.

(f) Gains and losses of any nature arising from the sale or
exchange of capital assets other than depreciable property
shall be excluded in computing contract costs.

(g) With respect to long-lived tangible and identifiable
intangible assets held for use, no loss shall be allowed for a
write-down from carrying value to fair value as a result of
impairments caused by events or changes in circumstances
(e.g., environmental damage, idle facilities arising from a
declining business base, etc.). If depreciable property or
other capital assets have been written down from carrying
value to fair value due to impairments, gains or losses upon
disposition shall be the amounts that would have been
allowed had the assets not been written down.
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31.205-17 Idlefacilities and idle capacity costs.

(a) Definitions. As used in this subsection—

“Costs of idle facilities or idle capacity” means costs such
as maintenance, repair, housing, rent, and other related costs;
e.g., property taxes, insurance, and depreciation.

“Facilities” means plant or any portion thereof (including
land integral to the operation), equipment, individually or
collectively, or any other tangible capital asset, wherever
located, and whether owned or leased by the contractor.

“ldle capacity” means the unused capacity of partially
used facilities. It is the difference between that which afacil-
ity could achieve under 100 percent operating time on a one-
shift basis, less operating interruptions resulting from time
lost for repairs, setups, unsatisfactory materials, and other
normal delays, and the extent to which the facility was actu-
ally used to meet demands during the accounting period. A
multiple-shift basis may be used in the calculation instead of
a one-shift basis if it can be shown that this amount of usage
could normally be expected for the type of facility involved.

“Idle facilities’ means completely unused facilities that
are excess to the contractor’s current needs.

(b) The costs of idle facilities are unallowable unless the
facilities—

(1) Are necessary to meet fluctuations in workload,
or

(2) Were necessary when acquired and are now idle
because of changes in requirements, production economies,
reorganization, termination, or other causes which could not
have been reasonably foreseen. (Costs of idle facilities are
allowable for a reasonable period, ordinarily not to exceed 1
year, depending upon the initiative taken to use, lease, or dis-
pose of the idle facilities (but see 31.205-42)).

(c) Costs of idle capacity are costs of doing business and
are a factor in the normal fluctuations of usage or overhead
rates from period to period. Such costs are allowable pro-
vided the capacity is necessary or was originally reasonable
and is not subject to reduction or elimination by subletting,
renting, or sale, in accordance with sound business, econom-
ics, or security practices. Widespread idle capacity through-
out an entire plant or among a group of assets having
substantially the same function may be idle facilities.

(d) Any costs to be paid directly by the Government for
idle facilities or idle capacity reserved for defense mobiliza-
tion production shall be the subject of a separate agreement.

31.205-18 Independent research and development and
bid and proposal costs.

(a) Definitions. Asused in this subsection—

“Applied research” means that effort which (1) normally
follows basic research, but may not be severable from the
related basic research, (2) attempts to determine and exploit
the potential of scientific discoveries or improvements in

technology, materials, processes, methods, devices, or tech-
niques, and (3) attempts to advance the state of the art.
Applied research does not include efforts whose principal
aim is design, development, or test of specific items or ser-
vices to be considered for sale; these efforts are within the
definition of the term “development,” defined in this subsec-
tion.
“Basic research” (see 2.101).

“Bid and proposal (B&P) costs’ means the costs incurred
in preparing, submitting, and supporting bids and proposals
(whether or not solicited) on potential Government or non-
Government contracts. The term does not include the costs
of effort sponsored by a grant or cooperative agreement, or
required in the performance of a contract.

“ Company” means all divisions, subsidiaries, and affili-
ates of the contractor under common control.

“Development” means the systematic use, under what-
ever name, of scientific and technical knowledge in the
design, development, test, or evaluation of a potential new
product or service (or of an improvement in an existing prod-
uct or service) for the purpose of meeting specific perfor-
mance requirements or objectives. Development includes the
functions of design engineering, prototyping, and engineer-
ing testing. Development excludes—

(1) Subcontracted technical effort which is for the sole
purpose of developing an additional source for an existing
product, or

(2) Development effort for manufacturing or produc-
tion materials, systems, processes, methods, equipment,
tools, and techniques not intended for sale.

“Independent research and development (IR&D)” means
a contractor's IR&D cost that consists of projects falling
within the four following areas: (1) basic research, (2)
applied research, (3) development, and (4) systems and other
concept formulation studies. The term does not include the
costs of effort sponsored by a grant or required in the perfor-
mance of a contract. IR&D effort shall not include technical
effort expended in developing and preparing technical data
specifically to support submitting a bid or proposal.

“Systems and other concept formulation studies’ means
analyses and study efforts either related to specific IR&D
efforts or directed toward identifying desirable new systems,
equipment or components, or modifications and improve-
ments to existing systems, equipment, or components.

(b) Composition and allocation of costs. The require-
ments of 48 CFR 9904.420, Accounting for independent
research and development costs and bid and proposal costs,
are incorporated in their entirety and shall apply as fol-
lows—

(1) Fully-CAS-covered contracts. Contracts that are
fully-CAS-covered shall be subject to all requirements of
48 CFR 9904.420.
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(2) Modified CAS-covered and non-CAS-covered con-
tracts. Contracts that are not CAS-covered or that contain
terms or conditions requiring modified CAS coverage shall
be subject to all requirements of 48 CFR 9904.420 except
48 CFR 9904.420-50(€)(2) and 48 CFR 9904.420-50(f)(2),
which are not then applicable. However, non-CAS-covered
or modified CAS-covered contracts awarded at a time the
contractor has CAS-covered contracts requiring compliance
with 48 CFR 9904.420, shall be subject to all the require-
ments of 48 CFR 9904.420. When the requirements of
48 CFR 9904.420-50(e)(2) and 48 CFR 9904.420-50(f)(2)
are not applicable, the following apply:

(i) IR&D and B&P costs shall be allocated to final
cost objectives on the same basis of alocation used for the
G&A expense grouping of the profit center (see 31.001) in
which the costs are incurred. However, when IR&D and
B&P costs clearly benefit other profit centers or benefit the
entire company, those costs shall be allocated through the
G&A of the other profit centers or through the corporate
G&A, as appropriate.

(ii) If alocations of IR&D or B&P through the
G&A base do not provide equitable cost allocation, the con-
tracting officer may approve use of a different base.

(c) Allowability. Except as provided in paragraphs (d) and
(e) of this subsection, or as provided in agency regulations,
costs for IR&D and B&P are allowable as indirect expenses
on contracts to the extent that those costs are alocable and
reasonable.

(d) Deferred IR&D costs (1) IR&D costs that were
incurred in previous accounting periods are unallowable,
except when a contractor has developed a specific product at
its own risk in anticipation of recovering the development
costsin the sale price of the product provided that—

(i) The total amount of IR&D costs applicable to
the product can be identified;

(i) The proration of such costs to sales of the prod-
uct is reasonable;

(iii) The contractor had no Government business
during the time that the costs were incurred or did not allo-
cate IR&D costs to Government contracts except to prorate
the cost of developing a specific product to the sales of that
product; and

(iv) No costs of current IR&D programs are allo-
cated to Government work except to prorate the costs of
developing a specific product to the sales of that product.

(2) When deferred costs are recognized, the contract
(except firm-fixed-price and fixed-price with economic price
adjustment) will include a specific provision setting forth the
amount of deferred IR&D costs that are allocable to the con-
tract. The negotiation memorandum will state the circum-
stances pertaining to the case and the reason for accepting
the deferred costs.
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(e) Cooperative arrangements. (1) IR&D costs may be
incurred by contractors working jointly with one or more
non-Federal entities pursuant to a cooperative arrangement
(for example, joint ventures, limited partnerships, teaming
arrangements, and collaboration and consortium arrange-
ments). IR&D costs also may include costs contributed by
contractors in performing cooperative research and develop-
ment agreements, or similar arrangements, entered into
under—

(i) Section 12 of the Stevenson-Wydler Technology
Transfer Act of 1980 (15 U.S.C. 3710(a));

(i) Sections 203(c)(5) and (6) of the National Aero-
nautics and Space Act of 1958, as amended (42 U.S.C.
2473(c)(5) and (6));

(iii) 10 U.S.C. 2371 for the Defense Advanced
Research Projects Agency; or

(iv) Other equivalent authority.

(2) IR&D costs incurred by a contractor pursuant to
these types of cooperative arrangements should be consid-
ered as allowable IR&D costs if the work performed would
have been allowed as contractor IR&D had there been no
cooperative arrangement.

(3) Costs incurred in preparing, submitting, and sup-
porting offers on potential cooperative arrangements are
allowable to the extent they are allocable, reasonable, and
not otherwise unallowable.

31.205-19 Insurance and indemnification.

(a) Insurance by purchase or by self-insuring includes
coverage the contractor is required to carry, or to have
approved, under the terms of the contract and any other cov-
erage the contractor maintains in connection with the general
conduct of its business. Any contractor desiring to establish
a program of self-insurance applicable to contracts that are
not subject to 48 CFR 9904.416, Accounting for Insurance
Costs, shall comply with the self-insurance requirements of
that standard as well as with Part 28 of this Regulation.
However, approval of a contractor’s insurance program in
accordance with Part 28 does not constitute a determination
as to the allowability of the program’s cost. The amount of
insurance costs which may be allowed is subject to the cost
limitations and exclusions in the following paragraphs.

(1) Costs of insurance required or approved, and main-
tained by the contractor pursuant to the contract, are allow-
able.

(2) Costs of insurance maintained by the contractor in
connection with the general conduct of its business are
allowable, subject to the following limitations:

(i) Types and extent of coverage shall follow sound
business practice, and the rates and premiums must be rea
sonable.
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(ii) Costs allowed for business interruption or other
similar insurance must be limited to exclude coverage of
profit.

(iii) The cost of property insurance premiums for
insurance coverage in excess of the acquisition cost of the
insured assets is alowable only when the contractor has a
formal written policy assuring that in the event the insured
property is involuntarily converted, the new asset shall be
valued at the book value of the replaced asset plus or minus
adjustments for differences between insurance proceeds and
actual replacement cost. If the contractor does not have such
a formal written policy, the cost of premiums for insurance
coverage in excess of the acquisition cost of the insured asset
is unallowable.

(iv) Costs of insurance for the risk of loss of or
damage to Government property are alowable only to the
extent that the contractor is liable for such loss or damage
and such insurance does not cover loss or damage that results
from willful misconduct or lack of good faith on the part of
any of the contractor’s directors or officers or other equiva-
lent representatives.

(v) Contractors operating under a program of self-
insurance must obtain approval of the program when
required by 28.308(a).

(vi) Costs of insurance on the lives of officers, part-
ners, or proprietors are alowable only to the extent that the
insurance  represents  additional compensation  (see
31.205-6).

(3) Actual losses are unallowable unless expressly pro-
vided for in the contract, except—

(i) Losses incurred under the nominal deductible
provisions of purchased insurance, in keeping with sound
business practice, are allowable for contracts not subject to
48 CFR 9904.416 and when the contractor did not establish a
self-insurance program. Such contracts are not subject to the
self-insurance requirements of 48 CFR 9904.416. For con-
tracts subject to 48 CFR 9904.416, and for those made sub-
ject to the self-insurance requirements of that Standard as a
result of the contractor’s having established a self-insurance
program (see paragraph (a) of this section), actual losses
may be used as a basis for charges under a self-insurance
program when the actual amount of losses will not differ sig-
nificantly from the projected average losses for the account-
ing period (see 48 CFR 9904.416.50(a)(2)(ii)). In those
instances where an actual loss has occurred and the present
value of the liability is determined under the provisions of
48 CFR 9904.416-50(a)(3)(ii), the alowable cost shall be
limited to an amount computed using as a discount rate the
interest rate determined by the Secretary of the Treasury pur-
suant to 50 U.S.C. App. 1215(b)(2) in effect at the time the
loss is recognized. However, the full amount of a lump-sum
settlement to be paid within a year of the date of settlement is
allowable.

(if) Minor losses, such as spoilage, breakage, and
disappearance of small hand tools that occur in the ordinary
course of doing business and that are not covered by insur-
ance are allowable.

(4) The cost of insurance to protect the contractor
against the costs of correcting its own defects in materials or
workmanship is unallowable. However, insurance costs to
cover fortuitous or casualty losses resulting from defects in
materials or workmanship are alowable as a normal busi-
Ness expense.

(5) Premiums for retroactive or backdated insurance
written to cover occurred and known losses are unallowable.

(b) If purchased insurance is available, the charge for any
self-insurance coverage plus insurance administration
expenses shall not exceed the cost of comparable purchased
insurance plus associated insurance administration expenses.

(c) Insurance provided by captive insurers (insurers
owned by or under the control of the contractor) is consid-
ered self-insurance, and charges for it must comply with the
self-insurance provisions of 48 CFR 9904.416. However, if
the captive insurer also sells insurance to the general public
in substantial quantities and it can be demonstrated that the
charge to the contractor is based on competitive market
forces, the insurance will be considered purchased insurance.

(d) The alowability of premiums for insurance purchased
from fronting insurance companies (insurance companies
not related to the contractor but who reinsure with a captive
insurer of the contractor) shall not exceed the amount (plus
reasonable fronting company charges for services rendered)
which the contractor would have been allowed had it insured
directly with the captive insurer.

(e) Self-insurance charges for risks of catastrophic losses
are not allowable (see 28.308(€)).

(f) The Government is obligated to indemnify the con-
tractor only to the extent authorized by law, as expressly pro-
vided for in the contract, except as provided in paragraph
(a)(3) of this section.

(g) Late premium payment charges related to employee
deferred compensation plan insurance incurred pursuant to
Section 4007 (29 U.S.C. 1307) or Section 4023 (29 U.S.C.
1323) of the Employee Retirement Income Security Act of
1974 are unallowable.

31.205-20 Interest and other financial costs.

Interest on borrowings (however represented), bond dis-
counts, costs of financing and refinancing capital (net worth
plus long-term liabilities), legal and professional fees paid in
connection with preparing prospectuses, and costs of prepar-
ing and issuing stock rights are unalowable (but see
31.205-28). However, interest assessed by State or local tax-
ing authorities under the conditions specified in
31.205-41(a)(3) is allowable.
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31.205-21 Labor relations costs.

Costs incurred in maintaining satisfactory relations
between the contractor and its employees, including costs of
shop stewards, labor management committees, employee
publications, and other related activities, are allowable.

31.205-22 Lobbying and palitical activity costs.

(a) Costs associated with the following activities are unal-
lowable:

(1) Attemptsto influence the outcomes of any Federal,
State, or local election, referendum, initiative, or similar pro-
cedure, through in kind or cash contributions, endorsements,
publicity, or similar activities;

(2) Establishing, administering, contributing to, or
paying the expenses of a political party, campaign, political
action committee, or other organization established for the
purpose of influencing the outcomes of elections;

(3) Any attempt to influence—

(i) The introduction of Federal, state, or local legis-
lation, or

(if) The enactment or modification of any pending
Federal, state, or local legislation through communication
with any member or employee of the Congress or state legis-
lature (including efforts to influence state or local officials to
engage in similar lobbying activity), or with any government
official or employee in connection with a decision to sign or
veto enrolled legidation;

(4) Any attempt to influence—

(i) The introduction of Federal, state, or loca
legislation, or

(if) The enactment or modification of any pending
Federal, state, or local legislation by preparing, distributing
or using publicity or propaganda, or by urging members of
the general public or any segment thereof to contribute to or
participate in any mass demonstration, march, rally, fund
raising drive, lobbying campaign or letter writing or tele-
phone campaign;

(5) Legidative liaison activities, including attendance
at legidative sessions or committee hearings, gathering
information regarding legislation, and analyzing the effect of
legislation, when such activities are carried on in support of
or in knowing preparation for an effort to engage in unallow-
able activities; or

(6) Costs incurred in attempting to improperly influ-
ence (see 3.401), either directly or indirectly, an employee or
officer of the Executive branch of the Federal Government to
give consideration to or act regarding a regulatory or con-
tract matter.

(b) The following activities are excepted from the cover-
age of (a) of this section:
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(1) Providing a technical and factual presentation of
information on a topic directly related to the performance of
acontract through hearing testimony, statements or lettersto
the Congress or a state legislature, or subdivision, member,
or cognizant staff member thereof, in response to a docu-
mented request (including a Congressional Record notice
reguesting testimony or statements for the record at a regu-
larly scheduled hearing) made by the recipient member, leg-
islative body or subdivision, or a cognizant staff member
thereof; provided such information is readily obtainable and
can be readily put in deliverable form; and further provided
that costs under this section for transportation, lodging or
meals are unallowable unless incurred for the purpose of
offering testimony at a regularly scheduled Congressional
hearing pursuant to a written request for such presentation
made by the Chairman or Ranking Minority Member of the
Committee or Subcommittee conducting such hearing.

(2) Any lobbying made unallowable by paragraph
(a)(3) of this subsection to influence state or local legislation
in order to directly reduce contract cost, or to avoid material
impairment of the contractor’s authority to perform the con-
tract.

(3) Any activity specifically authorized by statute to be
undertaken with funds from the contract.

(c) When a contractor seeks reimbursement for indirect
costs, total lobbying costs shall be separately identified in
the indirect cost rate proposal, and thereafter treated as other
unallowable activity costs.

(d) Contractors shall maintain adequate records to dem-
onstrate that the certification of costs as being allowable or
unallowable (see 42.703-2) pursuant to this subsection com-
plies with the requirements of this subsection.

(e) Existing procedures should be utilized to resolve in
advance any significant questions or disagreements concern-
ing the interpretation or application of this subsection.

31.205-23 L osses on other contracts.

An excess of costs over income under any other contract
(including the contractor’s contributed portion under cost-
sharing contracts) is unallowable.

31.205-24 Maintenance and repair costs.

(a) Costs necessary for the upkeep of property (including
Government property, unless otherwise provided for) that
neither add to the permanent value of the property nor appre-
ciably prolong its intended life, but keep it in an efficient
operating condition, are to be treated as follows (but see
31.205-11):

(1) Normal maintenance and repair costs are allow-
able.
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(2) Extraordinary maintenance and repair costs are
allowable, provided those costs are allocated to the applica-
ble periods for purposes of determining contract costs (but
see 31.109).

(b) Expenditures for plant and equipment, including reha-
bilitation which should be capitalized and subject to depreci-
ation, according to generally accepted accounting principles
as applied under the contractor’s established policy or, when
applicable, according to 48 CFR 9904.404, Capitalization of
Tangible Assets, are alowable only on a depreciation basis.

31.205-25 Manufacturing and production engineering
costs.

(a) The costs of manufacturing and production engineer-
ing effort as described in (1) through (4) of this paragraph
are all allowable:

(1) Developing and deploying new or improved mate-
rials, systems, processes, methods, equipment, tools and
techniques that are or are expected to be used in producing
products or services;

(2) Developing and deploying pilot production lines;

(3) Improving current production functions, such as
plant layout, production scheduling and control, methods
and job analysis, equipment capabilities and capacities,
inspection techniques, and tooling analysis (including tool-
ing design and application improvements); and

(4) Material and manufacturing producibility analysis
for production suitability and to optimize manufacturing pro-
cesses, methods, and techniques.

(b) This cost principle does not cover—

(1) Basic and applied research effort (as defined in
31.205-18(a)) related to new technology, materials, systems,
processes, methods, equipment, tools and techniques. Such
technical effort is governed by 31.205-18, Independent
research and development and bid and proposal costs; and

(2) Development effort for manufacturing or produc-
tion materials, systems, processes, methods, equipment,
tools, and techniques that are intended for sale is also gov-
erned by 31.205-18.

(c) Where manufacturing or production development
costs are capitalized or required to be capitalized under the
contractor's capitalization policies, alowable cost will be
determined in accordance with the requirements of
31.205-11, Depreciation.

31.205-26 Material costs.

(a) Material costs include the costs of such items as raw
materials, parts, sub-assemblies, components, and manufac-
turing supplies, whether purchased or manufactured by the
contractor, and may include such collateral items as inbound
transportation and intransit insurance. In computing material
costs, consideration shall be given to reasonable overruns,

spoilage, or defective work (unless otherwise provided in
any contract provision relating to inspecting and correcting
defective work). These costs are alowable, subject to the
reguirements of paragraphs (b) through (e) of this section.

(b) Costs of material shall be adjusted for income and
other credits, including available trade discounts, refunds,
rebates, alowances, and cash discounts, and credits for
scrap, salvage, and material returned to vendors. Such
income and other credits shall either be credited directly to
the cost of the material or be alocated as a credit to indirect
costs. When the contractor can demonstrate that failure to
take cash discounts was reasonable, lost discounts need not
be credited.

(c) Reasonable adjustments arising from differences
between periodic physical inventories and book inventories
may be included in arriving at costs; provided, such adjust-
ments relate to the period of contract performance.

(d) When materials are purchased specifically for and are
identifiable solely with performance under a contract, the
actual purchase cost of those materials should be charged to
the contract. If material is issued from stores, any generally
recognized method of pricing such material is acceptable if
that method is consistently applied and the results are equita-
ble. When estimates of future material costs are required,
current market price or anticipated acquisition cost may be
used, but the basis of pricing must be disclosed.

(e) Allowance for all materials, supplies, and services that
are sold or transferred between any divisions, subdivisions,
subsidiaries, or affiliates of the contractor under a common
control shall be on the basis of cost incurred in accordance
with this subpart. However, allowance may be at price when
it is the established practice of the transferring organization
to price interorganizational transfers at other than cost for
commercial work of the contractor or any division, subsid-
iary, or affiliate of the contractor under a common control,
and when the item being transferred qualifies for an excep-
tion under 15.403-1(b) and the contracting officer has not
determined the price to be unreasonable.

(f) When a commercial item under paragraph (e) of this
subsection is transferred at a price based on a catalog or mar-
ket price, the price should be adjusted to reflect the quanti-
ties being acquired and may be adjusted to reflect the actual
cost of any modifications necessary because of contract
reguirements.

31.205-27 Organization costs.

(a) Except as provided in paragraph (b) of this subsection,
expenditures in connection with (1) planning or executing
the organization or reorganization of the corporate structure
of a business, including mergers and acquisitions, (2) resist-
ing or planning to resist the reorganization of the corporate
structure of a business or a change in the controlling interest
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in the ownership of a business, and (3) raising capital (net

worth plus long-term liabilities), are unallowable. Such

expenditures include but are not limited to incorporation fees
and costs of attorneys, accountants, brokers, promoters and
organizers, management consultants and investment counse-

lors, whether or not employees of the contractor. Unallow-
able “reorganization” costs include the cost of any change in
the contractor's financial structure, excluding administrative
costs of short-term borrowings for working capital, resulting
in alterations in the rights and interests of security holders,

whether or not additional capital is raised.

(b) The cost of activities primarily intended to provide
compensation will not be considered organizational costs
subject to this subsection, but will be governed by 31.205-6.
These activities include acquiring stock for—

(1) Executive bonuses,
(2) Employee savings plans, and
(3) Employee stock ownership plans.

31.205-28 Other business expenses.

The following types of recurring costs are alowable:

(a) Registry and transfer charges resulting from changes
in ownership of securities issued by the contractor.

(b) Cost of shareholders' meetings.

(c) Normal proxy solicitations.

(d) Preparing and publishing reports to shareholders.

(e) Preparing and submitting required reports and forms
to taxing and other regulatory bodies.

(f) Incidental costs of directors' and committee meetings.

(g) Other similar costs.

31.205-29 Plant protection costs.

Costs of items such as—

(@) Wages, uniforms, and equipment of personnel
engaged in plant protection,

(b) Depreciation on plant protection capital assets, and

(c) Necessary expenses to comply with military require-
ments, are allowable.

31.205-30 Patent costs.

(a) The following patent costs are allowable to the extent
that they are incurred as requirements of a Government con-
tract (but see 31.205-33):

(1) Costs of preparing invention disclosures, reports,
and other documents.

(2) Costs for searching the art to the extent necessary
to make the invention disclosures.

(3) Other costs in connection with the filing and prose-
cution of a United States patent application where title or
royalty-free license is to be conveyed to the Government.

(b) General counseling services relating to patent matters,
such as advice on patent laws, regulations, clauses, and
employee agreements, are allowable (but see 31.205-33).
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(c) Other than those for general counseling services,
patent costs not required by the contract are unallowable.
(See also 31.205-37.)

31.205-31 Plant reconversion costs.

Plant reconversion costs are those incurred in restoring or
rehabilitating the contractor’s facilities to approximately the
same condition existing immediately before the start of the
Government contract, fair wear and tear excepted. Reconver-
sion costs are unalowable except for the cost of removing
Government property and the restoration or rehabilitation
costs caused by such removal. However, in special circum-
stances where equity so dictates, additional costs may be
allowed to the extent agreed upon before costs are incurred.
Care should be exercised to avoid duplication through allow-
ance as contingencies, additional profit or fee, or in other
contracts.

31.205-32 Precontract costs.

Precontract costs means costs incurred before the effec-
tive date of the contract directly pursuant to the negotiation
and in anticipation of the contract award when such incur-
rence is necessary to comply with the proposed contract
delivery schedule. These costs are alowable to the extent
that they would have been allowable if incurred after the date
of the contract (see 31.109).

31.205-33 Professional and consultant service costs.

(a) Definition. “ Professional and consultant services,” as
used in this subsection, means those services rendered by
persons who are members of a particular profession or pos-
sess a special skill and who are not officers or employees of
the contractor. Examples include those services acquired by
contractors or subcontractors in order to enhance their legal,
economic, financial, or technical positions. Professional and
consultant services are generally acquired to obtain informa-
tion, advice, opinions, alternatives, conclusions, recommen-
dations, training, or direct assistance, such as studies,
analyses, evaluations, liaison with Government officials, or
other forms of representation.

(b) Costs of professional and consultant services are
allowable subject to this paragraph and paragraphs (c)
through (f) of this subsection when reasonable in relation to
the services rendered and when not contingent upon recov-
ery of the costs from the Government (but see 31.205-30 and
31.205-47).

(c) Costs of professional and consultant services per-
formed under any of the following circumstances are unal-
lowable:

(1) Services to improperly obtain, distribute, or use
information or data protected by law or regulation €.g.,
52.215-1(e), Restriction on Disclosure and Use of Data).
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(2) Services that are intended to improperly influence
the contents of solicitations, the evaluation of proposals or
quotations, or the selection of sources for contract award,
whether award is by the Government, or by a prime contrac-
tor or subcontractor.

(3) Any other services obtained, performed, or other-
wise resulting in violation of any statute or regulation pro-
hibiting improper business practices or conflicts of interest.

(4) Services performed which are not consistent with
the purpose and scope of the services contracted for or other-
wise agreed to.

(d) In determining the allowability of costs (including
retainer fees) in a particular case, no single factor or any spe-
cia combination of factors is necessarily determinative.
However, the contracting officer shall consider the following
factors, among others:

(1) The nature and scope of the service rendered in
relation to the service required.

(2) The necessity of contracting for the service, con-
sidering the contractor's capability in the particular area.

(3) The past pattern of acquiring such services and
their costs, particularly in the years prior to the award of
Government contracts.

(4) The impact of Government contracts on the con-
tractor's business.

(5) Whether the proportion of Government work to the
contractor's total business is such asto influence the contrac-
tor in favor of incurring the cost, particularly when the ser-
vices rendered are not of a continuing nature and have little
relationship to work under Government contracts.

(6) Whether the service can be performed more eco-
nomically by employment rather than by contracting.

(7) The qualifications of the individual or concern ren-
dering the service and the customary fee charged, especialy
on non-Government contracts.

(8) Adeguacy of the contractual agreement for the ser-
vice (eg., description of the service, estimate of time
reguired, rate of compensation, termination provisions).

(e) Retainer fees, to be allowable, must be supported by
evidence that—

(1) The services covered by the retainer agreement are
necessary and customary;

(2) The level of past services justifies the amount of
the retainer fees (if no services were rendered, fees are not
automatically unallowable);

(3) The retainer fee is reasonable in comparison with
maintaining an in-house capability to perform the covered
services, when factors such as cost and level of expertise are
considered; and

(4) The actual services performed are documented in
accordance with paragraph (f) of this subsection.

(f) Fees for services rendered are allowable only when
supported by evidence of the nature and scope of the service
furnished (see also 31.205-38(c)). However, retainer agree-
ments generally are not based on specific statements of
work. Evidence necessary to determine that work performed
is proper and does not violate law or regulation shall
include—

(1) Details of al agreements (e.g., work requirements,
rate of compensation, and nature and amount of other
expenses, if any) with the individuals or organizations pro-
viding the services and details of actual services performed,

(2) Invoices or billings submitted by consultants,
including sufficient detail as to the time expended and nature
of the actual services provided; and

(3) Consultants work products and related documents,
such as trip reports indicating persons visited and subjects
discussed, minutes of meetings, and collateral memoranda
and reports.

31.205-34 Recruitment costs.
(a) Subject to paragraph (b) of this subsection, the follow-

ing costs are alowable:

(1) Costs of help-wanted advertising.

(2) Costs of operating an employment office needed to
secure and maintain an adequate labor force.

(3) Costs of operating an aptitude and educational test-
ing program.

(4) Travel costs of employees engaged in recruiting
personnel.

(5) Travel costs of applicants for interviews.

(6) Costs for employment agencies, not in excess of
standard commercial rates.

(b) Help-wanted advertising costs are unallowable if the
advertising—
(1) Does not describe specific positions or classes of
positions; or
(2) Includes material that is not relevant for recruit-
ment purposes, such as extensive illustrations or descriptions
of the company’s products or capabilities.

31.205-35 Relocation costs.

(a) Relocation costs are costs incident to the permanent
change of assigned work location (for a period of 12 months
or more) of an existing employee or upon recruitment of a
new employee. The following types of relocation costs are
allowable as noted, subject to the limitations in paragraphs
(b) and (f) of this subsection:

(1) Costs of travel of the employee and members of the
employee’s immediate family (see 31.205-46) and transpor-
tation of the household and personal effects to the new loca-
tion.
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(2) Costs of finding a new home, such as advance trips
by the employee or the spouse, or both, to locate living quar-
ters, and temporary lodging during the transition period for
the employee and members of the employee’'s immediate
family.

(3) Closing costs incident to the disposition of the
actual residence owned by the employee when notified of the
transfer (e.g., brokerage fees, legal fees, appraisal fees,
points, and finance charges), except that these costs, when
added to the costs described in paragraph (a)(4) of this sub-
section, shall not exceed 14 percent of the sales price of the
property sold.

(4) Continuing costs of ownership of the vacant former
actual residence being sold, such as maintenance of building
and grounds (exclusive of fixing up expenses), utilities,
taxes, property insurance, and mortgage interest, after the
settlement date or lease date of a new permanent residence,
except that these costs, when added to the costs described in
paragraph (a)(3) of this subsection, shall not exceed 14 per-
cent of the sales price of the property sold.

(5) Other necessary and reasonable expenses normally
incident to relocation, such as disconnecting and connecting
household appliances, automobile registration; driver's
license and use taxes; cutting and fitting rugs, draperies, and
curtains; forfeited utility fees and deposits; and purchase of
insurance against damage to or loss of personal property
while in transit.

(6) Costsincident to acquiring a home in the new work
location, except that—

(i) These costs are not alowable for existing
employees or newly recruited employees who were not
homeowners before the relocation; and

(if) The total costs shall not exceed 5 percent of the
purchase price of the new home.

(7) Mortgage interest differential payments, except
that these costs are not allowable for existing or newly
recruited employees who, before the relocation, were not
homeowners and the total payments are limited to an amount
determined as follows:

(i) The difference between the mortgage interest
rates of the old and new residences times the current balance
of the old mortgage times 3 years.

(if) When mortgage differential payments are made
on a lump-sum basis and the employee leaves or is trans-
ferred again in less than 3 years, the amount initially recog-
nized shall be proportionately adjusted to reflect payments
only for the actual time of the relocation.
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(8) Rental differential payments covering situations
where relocated employees retain ownership of a vacated
home in the old location and rent at the new location. The
rented quarters at the new location must be comparable to
those vacated, and the allowable differential payments may
not exceed the actual rental costs for the new home, less the
fair market rent for the vacated home times 3 years.

(9) Costs of canceling an unexpired lease.

(10) Payments for increased employee income or Fed-
eral Insurance Contributions Act (26 U.S.C. chapter 21)
taxes incident to allowable reimbursed relocation costs.

(11) Payments for spouse employment assistance.

(b) The costs described in paragraph (&) of this subsection
must also meet the following criteria to be considered allow-
able:

(1) The move must be for the benefit of the employer.

(2) Reimbursement must be in accordance with an
established policy or practice that is consistently followed by
the employer and is designed to motivate employees to relo-
cate promptly and economically.

(3) The costs must not be otherwise unallowable under
Subpart 31.2.

(4) Amounts to be reimbursed shall not exceed the
employee’s actual expenses, except that for miscellaneous
costs of the type discussed in paragraph (a)(5) of this subsec-
tion, aflat amount, not to exceed $5,000, may be allowed in
lieu of actual costs.

(c) The following types of costs are unallowable:

(1) Loss on the sale of a home.

(2) Costsincident to acquiring a home in the new loca-
tion as follows:

(i) Real estate brokers' fees and commissions.

(ii) Costs of litigation.

(iii) Real and personal property insurance against
damage or loss of property.

(iv) Mortgage life insurance.

(v) Owner’s title policy insurance when such insur-
ance was not previously carried by the employee on the old
residence. (However, the cost of a mortgage title policy is
allowable.)

(vi) Property taxes and operating or maintenance
costs.

(3) Continuing mortgage principal payments on aresi-
dence being sold.

(4) Costs incident to furnishing equity or nonequity
loans to employees or making arrangements with lenders for
employees to obtain lower-than-market rate mortgage loans.

(d) If relocation costs for an employee have been allowed
either as an alocable indirect or direct cost, and the
employee resigns within 12 months for reasons within the
employee’s control, the contractor shall refund or credit the
relocation costs to the Government.
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(e) Subject to the requirements of paragraphs (a) through
(d) of this section, the costs of family movements and of per-
sonnel movements of a special or mass nature are allowable.
The cost, however, should be assigned on the basis of work
(contracts) or time period benefited.

(f) Relocation costs (both outgoing and return) of
employees who are hired for performance on specific con-
tracts or long-term field projects are allowable if—

(1) The term of employment is 12 months or more;

(2) The employment agreement specifically limits the
duration of employment to the time spent on the contract or
field project for which the employee is hired;

(3) The employment agreement provides for return
relocation to the employee’s permanent and principal home
immediately prior to the outgoing relocation, or other loca-
tion of equal or lesser cost; and

(4) Therelocation costs are determined under the rules
of paragraphs (a) through (d) of this section. However, the
costs to return employees, who are released from employ-
ment upon completion of field assignments pursuant to their
employment agreements, are not subject to the refund or
credit requirement of paragraph (d).

31.205-36 Rental costs.

(a) This subsection is applicable to the cost of renting or
leasing real or personal property acquired under “operating
leases’ as defined in Statement of Financial Accounting
Standards No. 13 (FAS-13), Accounting for Leases. Compli-
ance with 31.205-11(m) requires that assets acquired by
means of capital leases, as defined in FAS-13, shall be
treated as purchased assets; i.e., be capitalized and the capi-
talized value of such assets be distributed over their useful
lives as depreciation charges, or over the lease term as amor-
tization charges, as appropriate (but see paragraph (b)(4) of
this section).

(b) The following costs are allowable:

(1) Rental costs under operating leases, to the extent
that the rates are reasonable at the time of the lease decision,
after consideration of—

(i) Rental costs of comparable property, if any;

(if) Market conditionsin the area;

(iii) The type, life expectancy, condition, and value
of the property leased,;

(iv) Alternatives available; and

(v) Other provisions of the agreement.

(2) Rental costs under a sale and leaseback arrange-
ment only up to the amount the contractor would be allowed
if the contractor retained title.

(3) Charges in the nature of rent for property between
any divisions, subsidiaries, or organizations under common
control, to the extent that they do not exceed the normal
costs of ownership, such as depreciation, taxes, insurance,
facilities capital cost of money, and maintenance (excluding

interest or other unallowable costs pursuant to Part 31), pro-
vided that no part of such costs shall duplicate any other
allowed cost. Rental cost of personal property leased from
any division, subsidiary, or affiliate of the contractor under
common control, that has an established practice of leasing
the same or similar property to unaffiliated lessees shall be
allowed in accordance with paragraph (b)(1) of this subsec-
tion.

(4) Rental costs under leases entered into before
March 1, 1970 for the remaining term of the lease (excluding
options not exercised before March 1, 1970) to the extent
they would have been allowable under Defense Acquisition
Regulation (formerly ASPR) 15-205.34 or Federal Procure-
ment Regulations section 1-15.205-34 in effect January 1,
19609.

(c) The allowability of rental costs under unexpired leases
in connection with terminations is treated in 31.205-42(e).

31.205-37 Royaltiesand other costsfor use of patents.

(a) Royalties on a patent or amortization of the cost of
purchasing a patent or patent rights necessary for the proper
performance of the contract and applicable to contract prod-
ucts or processes are allowable unless—

(1) The Government has a license or the right to a free
use of the patent;

(2) The patent has been adjudicated to be invalid, or
has been administratively determined to be invalid;

(3) The patent is considered to be unenforceable; or

(4) The patent is expired.

(b) Care should be exercised in determining reasonable-
ness when the royalties may have been arrived at as a result
of less-than-arm’ s-length bargaining; e.g., royalties—

(1) Paid to persons, including corporations, affiliated
with the contractor;

(2) Paid to unaffiliated parties, including corporations,
under an agreement entered into in contemplation that a
Government contract would be awarded; or

(3) Paid under an agreement entered into after the con-
tract award.

(c) In any case involving a patent formerly owned by the
contractor, the royalty amount allowed should not exceed the
cost which would have been allowed had the contractor
retained title.

(d) See 31.109 regarding advance agreements.

31.205-38 Selling costs.

(a) “ Selling” is a generic term encompassing all effortsto
market the contractor’s products or services, some of which
are covered specifically in other subsections of 31.205. The
costs of any selling efforts other than those addressed in this
cost principle are unallowable.

b) Selling activity includes the following broad catego-
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(1) Advertising. Advertising is defined at 31.205-1(b),
and advertising costs are subject to the allowability provi-
sions of 31.205-1(d) and (f).

(2) Corporate image enhancement. Corporate image
enhancement activities, including broadly targeted sales
efforts, other than advertising, are included within the defini-
tion of public relations at 31.205-1(a), and the costs of such
efforts are subject to the allowability provisions at 31.205-
1(e) and (f).

(3) Bid and proposal costs. Bid and proposal costs are
defined at 31.205-18 and are subject to the allowability pro-
visions of that subsection.

(4) Market planning. Market planning involves mar-
ket research and analysis and general management planning
concerned with development of the contractor’s business.
Long-range market planning costs are subject to the
allowability provisions of 31.205-12. Other market planning
costs are alowable.

(5) Direct selling. Direct selling efforts are those acts
or actionsto induce particular customers to purchase particu-
lar products or services of the contractor. Direct selling is
characterized by person-to-person contact and includes such
efforts as familiarizing a potential customer with the contrac-
tor’'s products or services, conditions of sale, service capabil-
ities, etc. It also includes negotiation, liaison between
customer and contractor personnel, technical and consulting
efforts, individual demonstrations, and any other efforts hav-
ing as their purpose the application or adaptation of the con-
tractor’s products or services for a particular customer’s use.
The cost of direct selling effortsis allowable.

(c) Notwithstanding any other provision of this subsec-
tion, sellers’ or agents compensation, fees, commissions,
percentages, retainer or brokerage fees, whether or not con-
tingent upon the award of contracts, are alowable only when
paid to bona fide employees or established commercial or
selling agencies maintained by the contractor for the purpose
of securing business.

31.205-39 Service and warranty costs.

Service and warranty costs include those arising from ful-
fillment of any contractual obligation of a contractor to pro-
vide services such as installation, training, correcting defects
in the products, replacing defective parts, and making
refunds in the case of inadequate performance. When not
inconsistent with the terms of the contract, service and war-
ranty costs are allowable. However, care should be exercised
to avoid duplication of the allowance as an element of both
estimated product cost and risk.

31.205-40 Special tooling and special test equipment
costs.

(a) The terms “special tooling” and “special test equip-
ment” are defined in 45.101.
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(b) The cost of special tooling and special test equipment
used in performing one or more Government contracts is
allowable and shall be allocated to the specific Government
contract or contracts for which acquired, except that the cost
of—

(1) Items acquired by the contractor before the effec-
tive date of the contract (or replacement of such items),
whether or not altered or adapted for use in performing the
contract, and

(2) Items which the contract schedule specifically
excludes, shal be alowable only as depreciation or
amortization.

(c) When items are disqualified as special tooling or spe-
cial test equipment because with relatively minor expense
they can be made suitable for general purpose use and have a
value as such commensurate with their value as special tool-
ing or special test equipment, the cost of adapting the items
for use under the contract and the cost of returning them to
their prior configuration are allowable.

31.205-41 Taxes.
(a) The following types of costs are allowable:

(1) Federal, State, and local taxes (see Part 29), except
as otherwise provided in paragraph (b) of this section that are
reguired to be and are paid or accrued in accordance with
generally accepted accounting principles. Fines and penal-
ties are not considered taxes.

(2) Taxes otherwise allowable under paragraph (a)(1)
of this section, but upon which a claim of illegality or erro-
neous assessment exists;, provided the contractor, before
paying such taxes—

(i) Promptly requests instructions from the contract-
ing officer concerning such taxes; and
(ii) Takes al action directed by the contracting
officer arising out of paragraph (2)(i) of this section or an
independent decision of the Government as to the existence
of a claim of illegality or erroneous assessment, to—
(A) Determine the legality of the assessment or
(B) Secure arefund of such taxes.

(3) Pursuant to paragraph (a)(2) of this section, the rea-
sonable costs of any action taken by the contractor at the
direction or with the concurrence of the contracting officer.
Interest or penalties incurred by the contractor for non-pay-
ment of any tax at the direction of the contracting officer or
by reason of the failure of the contracting officer to ensure
timely direction after a prompt request.

(4) The Environmental Tax found at section 59A of
the Internal Revenue Code, also called the “ Superfund Tax.”

(b) The following types of costs are not allowable:

(1) Federa income and excess profits taxes.

(2) Taxes in connection with financing, refinancing,
refunding operations, or reorganizations (see 31.205-20 and
31.205-27).
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(3) Taxes from which exemptions are available to the
contractor directly, or available to the contractor based on an
exemption afforded the Government, except when the con-
tracting officer determines that the administrative burden
incident to obtaining the exemption outweighs the corre-
sponding benefits accruing to the Government. When partial
exemption from a tax is attributable to Government contract
activity, taxes charged to such work in excess of that amount
resulting from application of the preferential treatment are
unallowable. These provisions intend that tax preference
attributable to Government contract activity be realized by
the Government. The term “exemption” means freedom
from taxation in whole or in part and includes a tax abate-
ment or reduction resulting from mode of assessment,
method of calculation, or otherwise.

(4) Specia assessments on land that represent capital
improvements.

(5) Taxes (including excises) on real or personal prop-
erty, or on the value, use, possession or sale thereof, which is
used solely in connection with work other than on Govern-
ment contracts (see paragraph (c) of this section).

(6) Any excise tax in subtitle D, chapter 43 of the
Internal Revenue Code of 1986, as amended. That chapter
includes excise taxes imposed in connection with qualified
pension plans, welfare plans, deferred compensation plans,
or other similar types of plans.

(7) Income tax accruals designed to account for the tax
effects of differences between taxable income and pretax
income as reflected by the books of account and financial
Statements.

(c) Taxes on property (see paragraph (b)(5) of this sec-
tion) used solely in connection with either non-Government
or Government work should be considered directly applica-
ble to the respective category of work unless the amounts
involved are insignificant or comparable results would other-
wise be obtained; e.g., taxes on contractor-owned work-in-
process which is used solely in connection with non-Govern-
ment work should be allocated to such work; taxes on con-
tractor-owned work-in-process inventory (and Government-
owned work-in-process inventory when taxed) used solely in
connection with Government work should be charged to
such work. The cost of taxes incurred on property used in
both Government and non-Government work shall be appor-
tioned to all such work based upon the use of such property
on the respective final cost objectives.

(d) Any taxes, interest, or penalties that were allowed as
contract costs and are refunded to the contractor shall be
credited or paid to the Government in the manner it directs.
If a contractor or subcontractor obtains a foreign tax credit
that reduces its U.S. Federal income tax because of the pay-
ment of any tax or duty allowed as contract costs, and if

those costs were reimbursed by a foreign government, the
amount of the reduction shall be paid to the Treasurer of the
United States at the time the Federal income tax return is
filed. However, any interest actually paid or credited to a
contractor incident to a refund of tax, interest, or penalty
shall be paid or credited to the Government only to the extent
that such interest accrued over the period during which the
contractor had been reimbursed by the Government for the
taxes, interest, or penalties.

31.205-42 Termination costs.

Contract terminations generally give rise to the incur-
rence of costs or the need for special treatment of costs that
would not have arisen had the contract not been terminated.
The following cost principles peculiar to termination situa-
tions are to be used in conjunction with the other cost princi-
ples in Subpart 31.2:

(8) Common items. The costs of items reasonably usable
on the contractor’s other work shall not be allowable unless
the contractor submits evidence that the items could not be
retained at cost without sustaining a loss. The contracting
officer should consider the contractor’s plans and orders for
current and planned production when determining if items
can reasonably be used on other work of the contractor. Con-
temporaneous purchases of common items by the contractor
shall be regarded as evidence that such items are reasonably
usable on the contractor’s other work. Any acceptance of
common items as allocable to the terminated portion of the
contract should be limited to the extent that the quantities of
such items on hand, in transit, and on order are in excess of
the reasonable quantitative requirements of other work.

(b) Costs continuing after termination. Despite all reason-
able efforts by the contractor, costs which cannot be discon-
tinued immediately after the effective date of termination are
generally allowable. However, any costs continuing after the
effective date of the termination due to the negligent or will-
ful failure of the contractor to discontinue the costs shall be
unallowable.

(c) Initial costs. Initial costs, including starting load and
preparatory costs, are allowable as follows:

(1) Starting load costs not fully absorbed because of
termination are nonrecurring labor, material, and related
overhead costs incurred in the early part of production and
result from factors such as—

(i) Excessive spoilage due to inexperienced labor;

(ii) Idle time and subnormal production due to test-
ing and changing production methods,

(iii) Training; and
(iv) Lack of familiarity or experience with the prod-
uct, materials, or manufacturing processes.
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(2) Preparatory costs incurred in preparing to perform
the terminated contract include such costs as those incurred
for initial plant rearrangement and alterations, management
and personnel organization, and production planning. They
do not include special machinery and equipment and starting
load costs.

(3) When initial costs are included in the settlement
proposal as a direct charge, such costs shall not also be
included in overhead. Initial costs attributable to only one
contract shall not be allocated to other contracts.

(4) If initial costs are claimed and have not been segre-
gated on the contractor’s books, they shall be segregated for
settlement purposes from cost reports and schedules reflect-
ing that high unit cost incurred during the early stages of the
contract.

(5) If the settlement proposal is on the inventory basis,
initial costs should normally be allocated on the basis of total
end items called for by the contract immediately before ter-
mination; however, if the contract includes end items of a
diverse nature, some other equitable basis may be used, such
as machine or labor hours.

(d) Loss of useful value. Loss of useful value of special
tooling, and special machinery and equipment is generally
allowable, provided—

(1) The specia tooling, or specia machinery and
equipment is not reasonably capable of use in the other work
of the contractor;

(2) The Government’s interest is protected by transfer
of title or by other means deemed appropriate by the con-
tracting officer; and

(3) The loss of useful value for any one terminated
contract is limited to that portion of the acquisition cost
which bears the same ratio to the total acquisition cost as the
terminated portion of the contract bears to the entire termi-
nated contract and other Government contracts for which the
special tooling, or specia machinery and equipment was
acquired.

() Rental under unexpired leases. Rental costs under
unexpired leases, less the residual value of such leases, are
generally allowable when shown to have been reasonably
necessary for the performance of the terminated contract,
if—

(1) The amount of rental claimed does not exceed the
reasonable use value of the property leased for the period of
the contract and such further period as may be reasonable;
and

(2) The contractor makes all reasonable efforts to ter-
minate, assign, settle, or otherwise reduce the cost of such
lease.

(f) Alterations of leased property. The cost of alterations
and reasonable restorations required by the lease may be
allowed when the alterations were necessary for performing
the contract.
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(g) Settlement expenses (1) Settlement expenses, includ-
ing the following, are generally allowable:

(i) Accounting, legal, clerical, and similar costs rea-
sonably necessary for—

(A) The preparation and presentation, including
supporting data, of settlement claims to the contracting
officer; and

(B) The
subcontracts.

(il) Reasonable costs for the storage, transportation,
protection, and disposition of property acquired or produced
for the contract.

(iii) Indirect costs related to salary and wages
incurred as settlement expensesin (i) and (ii); normally, such
indirect costs shall be limited to payroll taxes, fringe bene-
fits, occupancy costs, and immediate supervision costs.

(2) If settlement expenses are significant, a cost
account or work order shall be established to separately iden-
tify and accumulate them.

(h) Subcontractor claims. Subcontractor claims, includ-
ing the allocable portion of the claims common to the con-
tract and to other work of the contractor, are generally
allowable. An appropriate share of the contractor’s indirect
expense may be allocated to the amount of settlements with
subcontractors; provided, that the amount allocated is rea-
sonably proportionate to the relative benefits received and is
otherwise consistent with 31.201-4 and 31.203(c). The indi-
rect expense so allocated shall exclude the same and similar
costs claimed directly or indirectly as settlement expenses.

termination and settlement of

31.205-43 Trade, business, technical and professional
activity costs.

The following types of costs are allowable:

(a) Memberships in trade, business, technical, and profes-
sional organizations.

(b) Subscriptions to trade, business, professional, or other
technical periodicals.

(c) When the principal purpose of a meeting, convention,
conference, symposium, or seminar is the dissemination of
trade, business, technical or professional information or the
stimulation of production or improved productivity—

(1) Costs of organizing, setting up, and sponsoring the
meetings, conventions, symposia, etc., including rental of
meeting facilities, transportation, subsistence, and incidental
Ccosts;

(2) Costs of attendance by contractor employees,
including travel costs (see 31.205-46); and

(3) Costs of attendance by individuals who are not
employees of the contractor, provided—

(i) Such costs are not also reimbursed to the indi-
vidual by the employing company or organization, and
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(i) The individuals attendance is essentia to
achieve the purpose of the conference, meeting, convention,
symposium, etc.

31.205-44 Training and education costs.

(8 Allowable costs. Training and education costs are
allowable to the extent indicated below.

(b) Vocational training. Costs of preparing and maintain-
ing a noncollege level program of instruction, including but
not limited to on-the-job, classroom, and apprenticeship
training, designed to increase the vocational effectiveness of
employees, are allowable. These costs include—

(1) Salaries or wages of trainees (excluding overtime
compensation),

(2) Salaries of the director of training and staff when
the training program is conducted by the contractor,

(3) Tuition and fees when the training is in an institu-
tion not operated by the contractor, and/or

(4) Training materials and textbooks.

(c) Part-time college level education. Allowable costs of
part-time college education at an undergraduate or postgrad-
uate level, including that provided at the contractor’s own
facilities, are limited to—

(1) Fees and tuition charged by the educational institu-
tion, or, instead of tuition, instructors salaries and the
related share of indirect cost of the educational institution, to
the extent that the sum thereof is not in excess of the tuition
that would have been paid to the participating educational
institution;

(2) Salaries and related costs of instructors who are
employees of the contractor;

(3) Training materials and textbooks; and

(4) Straight-time compensation of each employee for
time spent attending classes during working hours not in
excess of 156 hours per year where circumstances do not
permit the operation of classes or attendance at classes after
regular working hours. In unusual cases, the period may be
extended (see paragraph (h) of this subsection).

(d) Full-time education. Costs of tuition, fees, training
materials and textbooks (but not subsistence, salary, or any
other emoluments) in connection with full-time education,
including that provided at the contractor’s own facilities, at a
postgraduate but not undergraduate college level, are allow-
able only when the course or degree pursued is related to the
field in which the employee is working or may reasonably be
expected to work and are limited to a total period not to
exceed 2 school years or the length of the degree program,
whichever isless, for each employee so trained.

(e) Specialized programs. Costs of attendance of up to
16 weeks per employee per year at specialized programs
specifically designed to enhance the effectiveness of manag-

ers or to prepare employees for such positions are allowable.
Such costs include enrollment fees and related charges and
employees salaries, subsistence, training materials, text-

books, and travel. Costs allowable under this paragraph do
not include costs for courses that are part of a degree-ori-
ented curriculum, which are only allowable pursuant to para-
graphs (c) and (d) of this subsection.

(f) Other expenses. Maintenance expense and normal
depreciation or fair rental on facilities owned or leased by
the contractor for training purposes are allowable in accor-
dance with 31.205-11, 31.205-17, 31.205-24, and 31.205-36.

(g) Grants. Grants to educational or training institutions,
including the donation of facilities or other properties, schol-
arships, and fellowships are considered contributions and are
unallowable.

(h) Advance agreements. (1) Training and education costs
in excess of those otherwise allowable under paragraphs (c)
and (d) of this subsection, including subsistence, salaries or
any other emoluments, may be allowed to the extent set forth
in an advance agreement negotiated under 31.109. To be
considered for an advance agreement, the contractor must
demonstrate that the costs are consistently incurred under an
established managerial, engineering, or scientific training
and education program, and that the course or degree pur-
sued is related to the field in which the employees are now
working or may reasonably be expected to work. Before
entering into the advance agreement, the contracting officer
shall give consideration to such factors as—

(i) The length of employees’ service with the con-
tractor;

(if) Employees' past performance and potential;

(iii) Whether employees are in formal development
programs; and

(iv) The total number of participating employees.

(2) Any advance agreement must include a provision
requiring the contractor to refund to the Government training
and education costs for employees who resign within
12 months of completion of such training or education for
reasons within an employee’s control.

(i) Training or education costs for other than bona fide
employees. Costs of tuition, fees, textbooks, and similar or
related benefits provided for other than bona fide employees
are unallowable, except that the costs incurred for educating
employee dependents (primary and secondary level studies)
when the employee is working in a foreign country where
public education is not available and where suitable private
education is inordinately expensive may be included in over-
seas differential.

(i) Employee dependent education plans. Costs of college
plans for employee dependents are unallowable.
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31.205-45 [Reserved]

31.205-46 Travel costs.

(8) Costs for transportation, lodging, meals, and inciden-
tal expenses. (1) Costs incurred by contractor personnel on
official company business are allowable, subject to the limi-
tations contained in this subsection. Costs for transportation
may be based on mileage rates, actual costs incurred, or on a
combination thereof, provided the method used results in a
reasonable charge. Costs for lodging, meals, and incidental
expenses may be based on per diem, actual expenses, or a
combination thereof, provided the method used results in a
reasonable charge.

(2) Except as provided in paragraph (a)(3) of this sub-
section, costs incurred for lodging, meals, and incidental
expenses (as defined in the regulations cited in (a)(2)(i)
through (iii) of this paragraph) shall be considered to be rea-
sonable and allowable only to the extent that they do not
exceed on a daily basis the maximum per diem rates in effect
at the time of travel as set forth in the—

(i) Federal Travel Regulations, prescribed by the
General Services Administration, for travel in the contiguous
United States, available on a subscription basis from the—

Superintendent of Documents
U.S. Government Printing Office
Washington DC 20402

Stock No. 922-002-00000-2;

(ii) Joint Travel Regulation, Volume 2, DoD Civil-
ian Personnel, Appendix A, prescribed by the Department of
Defense, for travel in Alaska, Hawaii, and outlying areas of
the United States, available on a subscription basis from
the—

Superintendent of Documents
U.S. Government Printing Office
Washington DC 20402

Stock No. 908-010-00000-1; or

(iii) Standardized Regulations (Government Civil-
ians, Foreign Areas), Section 925, “ Maximum Travel Per
Diem Allowances for Foreign Areas,” prescribed by the
Department of State, for travel in areas not covered in
(8)(2)(i) and (ii) of this paragraph, available on a subscrip-
tion basis from the—

Superintendent of Documents
U.S. Government Printing Office
Washington, DC 20402

Stock No. 744-008-00000-0.
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(3) In specia or unusua situations, actual costs in
excess of the above-referenced maximum per diem rates are
allowable provided that such amounts do not exceed the
higher amounts authorized for Federal civilian employees as
permitted in the regulations referenced in (a)(2)(i), (i), or
(iii) of this subsection. For such higher amounts to be allow-
able, all of the following conditions must be met:

(i) One of the conditions warranting approval of the
actual expense method, as set forth in the regulations refer-
enced in paragraphs (a)(2)(i), (ii), or (iii) of this subsection,
must exist.

(if) A written justification for use of the higher
amounts must be approved by an officer of the contractor’s
organization or designee to ensure that the authority is prop-
erly administered and controlled to prevent abuse.

(iii) If it becomes necessary to exercise the author-
ity to use the higher actual expense method repetitively or on
a continuing basis in a particular area, the contractor must
obtain advance approval from the contracting officer.

(iv) Documentation to support actual costs incurred
shall be in accordance with the contractor’ s established prac-
tices, subject to paragraph (a)(7) of this subsection, and pro-
vided that a receipt is required for each expenditure of
$75.00 or more. The approved justification required by
paragraph (a)(3)(ii) and, if applicable, paragraph (a)(3)(iii)
of this subsection must be retained.

(4) Paragraphs (a)(2) and (a)(3) of this subsection do
not incorporate the regulations cited in subdivisions (a)(2)(i),
(i), and (iii) of this subsection in their entirety. Only the
maximum per diem rates, the definitions of lodging, meals,
and incidental expenses, and the regulatory coverage dealing
with special or unusual situations are incorporated herein.

(5) An advance agreement (see 31.109) with respect to
compliance with paragraphs (a)(2) and (a)(3) of this subsec-
tion may be useful and desirable.

(6) The maximum per diem rates referenced in para-
graph (a)(2) of this subsection generally would not constitute
areasonable daily charge—

(i) When no lodging costs are incurred; and/or

(ii) On partial travel days (e.g., day of departure and

return).
Appropriate downward adjustments from the maximum per
diem rates would normally be required under these circum-
stances. While these adjustments need not be calculated in
accordance with the Federal Travel Regulation or Joint
Travel Regulations, they must result in a reasonable charge.

(7) Costs shall be allowable only if the following
information is documented—

(i) Date and place (city, town, or other similar des-
ignation) of the expenses;

(ii) Purpose of the trip; and

(iii) Name of person on trip and that person’s title
or relationship to the contractor.
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(b) Travel costs incurred in the normal course of overall
administration of the business are allowable and shall be
treated as indirect costs.

(c) Travel costs directly attributable to specific contract
performance are allowable and may be charged to the con-
tract under 31.202.

(d) Airfare costs in excess of the lowest customary stan-
dard, coach, or equivalent airfare offered during normal
business hours are unallowable except when such accommo-
dations require circuitous routing, require travel during
unreasonable hours, excessively prolong travel, result in
increased cost that would offset transportation savings, are
not reasonably adequate for the physical or medical needs of
the traveler, or are not reasonably available to meet mission
reguirements. However, in order for airfare costs in excess of
the above standard airfare to be alowable, the applicable
condition(s) set forth above must be documented and justi-
fied.

(e)(1) “Cost of travel by contractor-owned, -leased, or
-chartered aircraft,” as used in this paragraph, includes the
cost of lease, charter, operation (including personnel),
maintenance, depreciation, insurance, and other related
costs.

(2) The costs of travel by contractor-owned, -leased, or
-chartered aircraft are limited to the standard airfare
described in paragraph (d) of this subsection for the flight
destination unless travel by such aircraft is specifically
required by contract specification, term, or condition, or a
higher amount is approved by the contracting officer. A
higher amount may be agreed to when one or more of the cir-
cumstances for justifying higher than standard airfare listed
in paragraph (d) of this subsection are applicable, or when an
advance agreement under paragraph (e)(3) of this subsection
has been executed. In al cases, travel by contractor-owned, -
leased, or -chartered aircraft must be fully documented and
justified. For each contractor-owned, -leased, or -chartered
aircraft used for any business purpose which is charged or
allocated, directly or indirectly, to a Government contract,
the contractor must maintain and make available manifest/
logs for all flights on such company aircraft. As a minimum,
the manifest/log shall indicate—

(i) Date, time, and points of departure;

(ii) Destination, date, and time of arrival;

(iii) Name of each passenger and relationship to the
contractor;

(iv) Authorization for trip; and

(v) Purpose of trip.

(3) Where an advance agreement is proposed (see
31.109), consideration may be given to the following:

(i) Whether scheduled commercial airlines or other
suitable, less costly, travel facilities are available at reason-
able times, with reasonable frequency, and serve the required
destinations conveniently.

(if) Whether increased flexibility in scheduling
results in time savings and more effective use of personnel
that would outweigh additional travel costs.

(f) Costs of contractor-owned or -leased automobiles, as
used in this paragraph, include the costs of lease, operation
(including personnel), maintenance, depreciation, insurance,
etc. These costs are alowable, if reasonable, to the extent
that the automobiles are used for company business. That
portion of the cost of company-furnished automobiles that
relates to personal use by employees (including transporta-
tion to and from work) is compensation for personal services
and is unallowable as stated in 31.205-6(m)(2).

31.205-47 Costsrelated tolegal and other proceedings.

(a) Definitions. As used in this subpart—

“ Costs’ include, but are not limited to, administrative and
clerical expenses; the costs of legal services, whether per-
formed by in-house or private counsel; the costs of the ser-
vices of accountants, consultants, or others retained by the
contractor to assist it; costs of employees, officers, and direc-
tors; and any similar costs incurred before, during, and after
commencement of a judicial or administrative proceeding
which bears a direct relationship to the proceeding.

“Fraud,” as used in this subsection, means—

(1) Acts of fraud or corruption or attempts to defraud
the Government or to corrupt its agents;

(2) Acts which constitute a cause for debarment or
suspension under 9.406-2(a) and 9.407-2(a); and

(3) Acts which violate the False Claims Act, 31
U.S.C., sections 3729-3731, or the Anti-Kickback Act,
41 U.S.C., sections 51 and 54.

“Penalty,” does not include restitution, reimbursement, or
compensatory damages.

“Proceeding,” includes an investigation.

(b) Costs incurred in connection with any proceeding
brought by a Federal, State, local, or foreign government for
violation of, or afailure to comply with, law or regulation by
the contractor (including its agents or employees), or costs
incurred in connection with any proceeding brought by a
third party in the name of the United States under the False
Claims Act, 31 U.S.C. 3730, are unalowable if the result
is—

(1) Inacriminal proceeding, a conviction;

(2) In a civil or administrative proceeding, either a
finding of contractor liahility where the proceeding involves
an allegation of fraud or similar misconduct or imposition of
a monetary penalty where the proceeding does not involve
an allegation of fraud or similar misconduct;

(3) A final decision by an appropriate official of an
executive agency to—

(i) Debar or suspend the contractor;
(i) Rescind or void a contract; or
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(iii) Terminate a contract for default by reason of a
violation or failure to comply with a law or regulation.

(4) Disposition of the matter by consent or compro-
mise if the proceeding could have led to any of the outcomes
listed in paragraphs (b)(1) through (3) of this subsection (but
see paragraphs (c) and (d) of this subsection); or

(5) Not covered by paragraphs (b)(1) through (4) of
this subsection, but where the underlying alleged contractor
misconduct was the same as that which led to a different pro-
ceeding whose costs are unallowable by reason of para-
graphs (b)(1) through (4) of this subsection.

(c)(1) To the extent they are not otherwise unallowable,
costsincurred in connection with any proceeding under para-
graph (b) of this subsection commenced by the United States
that is resolved by consent or compromise pursuant to an
agreement entered into between the contractor and the
United States, and which are unallowable solely because of
paragraph (b) of this subsection, may be alowed to the
extent specifically provided in such agreement

(2) In the event of a settlement of any proceeding
brought by athird party under the False Claims Act in which
the United States did not intervene, reasonable costs incurred
by the contractor in connection with such a proceeding, that
are not otherwise unallowable by regulation or by separate
agreement with the United States, may be allowed if the con-
tracting officer, in consultation with his or her legal advisor,
determines that there was very little likelihood that the third
party would have been successful on the merits.

(d) To the extent that they are not otherwise unallowable,
costsincurred in connection with any proceeding under para-
graph (b) of this subsection commenced by a State, local, or
foreign government may be allowable when the contracting
officer (or other official specified in agency procedures)
determines, that the costs were incurred either:

(1) As adirect result of a specific term or condition of
a Federal contract; or

(2) As a result of compliance with specific written
direction of the cognizant contracting officer.

(e) Costs incurred in connection with proceedings
described in paragraph (b) of this subsection, but which are
not made unallowable by that paragraph, may be allowable
to the extent that:

(1) The costs are reasonable in relation to the activities
required to deal with the proceeding and the underlying
cause of action;

(2) The costs are not otherwise recovered from the
Federal Government or a third party, either directly as a
result of the proceeding or otherwise; and

(3) The percentage of costs allowed does not exceed
the percentage determined to be appropriate considering the
complexity of procurement litigation, generally accepted
principles governing the award of legal fees in civil actions
involving the United States as a party, and such other factors
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as may be appropriate. Such percentage shall not exceed
80 percent. Agreements reached under paragraph (c) of this
subsection shall be subject to this limitation. 1f, however, an
agreement described in paragraph (c)(1) of this subsection
explicitly states the amount of otherwise allowable incurred
legal fees and limits the allowable recovery to 80 percent or
less of the stated legal fees, no additional limitation need be
applied. The amount of reimbursement allowed for legal
costs in connection with any proceeding described in para-
graph (c)(2) of this subsection shall be determined by the
cognizant contracting officer, but shall not exceed 80 percent
of otherwise allowable legal costsincurred.

(f) Costs not covered elsewhere in this subsection are
unallowable if incurred in connection with:

(1) Defense against Federal Government claims or
appeals or the prosecution of claims or appeals against the
Federal Government (see 2.101).

(2) Organization, reorganization, (including mergers
and acquisitions) or resisting mergers and acquisitions (see
also 31.205-27).

(3) Defense of antitrust suits.

(4) Defense of suits brought by employees or ex-
employees of the contractor under section 2 of the Major
Fraud Act of 1988 where the contractor was found liable or
settled.

(5) Costs of legal, accounting, and consultant services
and directly associated costs incurred in connection with the
defense or prosecution of lawsuits or appeals between con-
tractors arising from either—

(i) An agreement or contract concerning a teaming
arrangement, a joint venture, or similar arrangement of
shared interest; or

(if) Dual sourcing, coproduction, or similar pro-
grams, are unallowable, except when—

(A) Incurred as a result of compliance with spe-
cific terms and conditions of the contract or written instruc-
tions from the contracting officer, or

(B) When agreed to in writing by the contracting
officer.

(6) Patent infringement litigation, unless otherwise
provided for in the contract.

(7) Representation of, or assistance to, individuals,
groups, or legal entities which the contractor is not legally
bound to provide, arising from an action where the partici-
pant was convicted of violation of alaw or regulation or was
found liable in a civil or administrative proceeding.

(8) Protests of Federal Government solicitations or
contract awards, or the defense against protests of such solic-
itations or contract awards, unless the costs of defending
against a protest are incurred pursuant to a written request
from the cognizant contracting officer.

(g) Costs which may be unallowable under 31.205-47,
including directly associated costs, shall be segregated and
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accounted for by the contractor separately. During the pen-
dency of any proceeding covered by paragraph (b) and para-
graphs (f)(4) and (f)(7) of this subsection, the contracting
officer shall generally withhold payment of such costs.
However, if in the best interests of the Government, the con-
tracting officer may provide for conditional payment upon
provision of adequate security, or other adequate assurance,
and agreement by the contractor to repay all unallowable
costs, plus interest, if the costs are subsequently determined
to be unallowable.

31.205-48 Research and development costs.

“Research and development,” as used in this subsection,
means the type of technical effort described in 31.205-18 but
sponsored by agrant or required in the performance of a con-
tract. When costs are incurred in excess of either the price of
acontract or amount of a grant for research and development
effort, the excess is unallowable under any other Govern-
ment contract.

31.205-49 Goodwill.

Goodwill, an unidentifiable intangible asset, originates
under the purchase method of accounting for a business
combination when the price paid by the acquiring company
exceeds the sum of the identifiable individual assets acquired
less liabilities assumed, based upon their fair values. The

excess is commonly referred to as goodwill. Goodwill may
arise from the acquisition of a company as a whole or a por-
tion thereof. Any costs for amortization, expensing, write-
off, or write-down of goodwill (however represented) are
unallowable.

31.205-50 [Reserved]

31.205-51 Costs of alcoholic beverages.
Costs of acoholic beverages are unallowable.

31.205-52  Asset valuations resulting from business
combinations.

(a) For tangible capital assets, when the purchase method
of accounting for a business combination is used, whether or
not the contract or subcontract is subject to CAS, the allow-
able depreciation and cost of money shall be based on the
capitalized asset values measured and assigned in accor-
dance with 48 CFR 9904.404-50(d), if allocable, reasonable,
and not otherwise unallowable.

(b) For intangible capital assets, when the purchase
method of accounting for a business combination is used,
allowable amortization and cost of money shall be limited to
the total of the amounts that would have been allowed had
the combination not taken place.
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36.209 Construction contracts with architect-engineer
firms.

No contract for the construction of a project shall be
awarded to the firm that designed the project or its subsidiar-
ies or affiliates, except with the approval of the head of the
agency or authorized representative.

36.210 Inspection of site and examination of data.

The contracting officer should make appropriate arrange-
ments for prospective offerors to inspect the work site and to
have the opportunity to examine data available to the Gov-
ernment which may provide information concerning the per-
formance of the work, such as boring samples, original
boring logs, and records and plans of previous construction.
The data should be assembled in one place and made avail-
able for examination. The solicitation should notify offerors
of the time and place for the site inspection and data exami-
nation. If it is not feasible for offerors to inspect the site or
examine the data on their own, the solicitation should also
designate an individual who will show the site or data to the
offerors. Significant site information and the data should be
made available to all offerors in the same manner, including
information regarding any utilities to be furnished during
construction. A record should be kept of the identity and
affiliation of all offerors’ representatives who inspect the site
or examine the data.

36.211 Distribution of advance notices and solicitations.
Advance notices and solicitations should be distributed to
reach as many prospective offerors as practicable. Contract-
ing officers may send notices and solicitations to organiza-
tions that maintain, without charge to the public, display
rooms for the benefit of prospective offerors, subcontractors,
and material suppliers. If requested by such organizations,
this may be done for al or a stated class of construction
projects on an annual or semiannual basis. Contracting offic-
ers may determine the geographical extent of distribution of
advance notices and solicitations on a case-by-case basis.

36.212 Preconstruction orientation.
(a) The contracting officer will inform the successful off-
eror of significant matters of interest, including—

(1) Statutory matters such as labor standards (Subpart
22.4), and subcontracting plan requirements (Subpart 19.7);
and

(2) Other matters of significant interest, including who
has authority to decide matters such as contractual, adminis-
trative (e.g., security, safety, and fire and environmental pro-
tection), and construction responsihilities.

(b) As appropriate, the contracting officer may issue an
explanatory letter or conduct a preconstruction conference.

(c) If a preconstruction conference is to be held, the con-
tracting officer shall—

(1) Conduct the conference prior to the start of con-
struction at the work site;

(2) Notify the successful offeror of the date, time, and
location of the conference (see 36.522); and

(3) Inform the successful offeror of the proposed
agenda and any need for attendance by subcontractors.

36.213  Special procedures for
construction contracting.

sealed bidding in

36.213-1 General.

Contracting officers shall follow the procedures for
sealed bidding in Part 14, as modified and supplemented by
the requirements in this subpart.

36.213-2 Presolicitation notices.

(a) Unless the requirement is waived by the head of the
contracting activity or a designee, the contracting officer
shall send presolicitation notices to prospective bidders on
any construction requirement when the proposed contract is
expected to equal or exceed $100,000. Presolicitation notices
may also be used when the proposed contract is expected to
be less than $100,000. These notices shall be issued suffi-
ciently in advance of the invitation for bids to stimulate the
interest of the greatest number of prospective bidders.

(b) Presolicitation notices must—

(1) Describe the proposed work in sufficient detail to
disclose the nature and volume of work (in terms of physical
characteristics and estimated price range) (see 36.204);

(2) State the location of the work;

(3) Include tentative dates for issuing invitations,
opening bids, and completing contract performance;

(4) State where plans will be available for inspection
without charge;

(5) Specify a date by which requests for the invitation
for bids should be submitted;

(6) Notify recipients that if they do not submit a bid
they should advise the issuing office as to whether they want
to receive future presolicitation notices;

(7) State whether award is restricted to small busi-
Nesses;

(8) Specify any amount to be charged for solicitation
documents; and

(9) Be publicized through the Governmentwide point
of entry in accordance with 5.204.

36.213-3 Invitationsfor bids.

(a) Invitations for bids for construction shall allow suffi-
cient time for bid preparation (i.e., the period of time
between the date invitations are distributed and the date set
for opening of bids) (but see 5.203 and 14.202-1) to allow
bidders an adequate opportunity to prepare and submit their
bids, giving due regard to the construction season and the
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time necessary for bidders to inspect the site, obtain subcon-
tract bids, examine data concerning the work, and prepare
estimates based on plans and specifications.

(b) Invitations for bids shall be prepared in accordance
with Subpart 14.2 and this section using the forms prescribed
in Part 53.

(c) Contracting officers should assure that each invitation
for bids includes the following information, when
applicable:

(1) The appropriate wage determination of the Secre-
tary of Labor (see Subpart 22.4), or, if the invitation for bids
must be issued before the wage determination is received, a
notice that the schedule of minimum wage rates to be paid
under the contract will be issued as an amendment to the
invitation for bids before the opening date for bids (see
14.208 and Subpart 22.4).

(2) The Performance of Work by the Contractor clause
(see 36.501 and 52.236-1).

(3) The magnitude of the proposed construction
project (see 36.204).

(4) The period of performance (see Subpart 11.4).

(5) Arrangements made for bidders to inspect the site
and examine the data concerning performance of the work
(see 36.210).

(6) Information concerning any facilities, such as utili-
ties, office space, and warehouse space, to be furnished dur-
ing construction.

(7) Information concerning the prebid conference (see
14.207).

(8) Any specia qualifications or experience require-
ments that will be considered in determining the responsibil-
ity of bidders (see Subpart 9.1).

(9) Any special instructions concerning bids, alternate
bids, and award.

(10)
reguirements.

Any instructions concerning  reporting

(d) The contracting officer shall send invitations for bids
to prospective bidders who reguested them in response to the
presolicitation notice, and should send them to other pro-
spective bidders upon their specific request (see 5.102(a)).

36.213-4 Notice of award.

When a notice of award is issued, it shall be done in writ-
ing or electronically, shall contain information required by
14.408, and shall—

36.2-4

(a) Identify the invitation for bids;
(b) Identify the contractor’s bid;
(c) State the award price;

(d) Advise the contractor that any required payment and
performance bonds must be promptly executed and returned
to the contracting officer;

(e) Specify the date of commencement of work, or advise
that a notice to proceed will be issued.

36.214 Special procedures for price negotiation in
construction contracting.

(a) Agencies shall follow the policies and procedures in
Part 15 when negotiating prices for construction.

(b) The contracting officer shall evaluate proposals and
associated cost or pricing data or information other than cost
or pricing data and shall compare them to the Government
estimate.

(1) When submission of cost or pricing data is not
required (see 15.403-1 and 15.403-2), and any element of
proposed cost differs significantly from the Government
estimate, the contracting officer should request the offeror to
submit cost information concerning that element (.g., wage
rates or fringe benefits, significant materials, equipment
allowances, and subcontractor costs).

(2) When a proposed price is significantly lower than
the Government estimate, the contracting officer shall make
sure both the offeror and the Government estimator com-
pletely understand the scope of the work. If negotiations
reveal errors in the Government estimate, the estimate shall
be corrected and the changes shall be documented in the con-
tract file.

(c) When appropriate, additional pricing tools may be
used. For example, proposed prices may be compared to cur-
rent prices for similar types of work, adjusted for differences
in the work site and the specifications. Also, rough yard-
sticks may be developed and used, such as cost per cubic
foot for structures, cost per linear foot for utilities, and cost
per cubic yard for excavation or concrete.

36.215  Special procedure for
contractsfor construction.

cost-reimbur sement

Contracting officers may use a cost-reimbursement con-
tract to acquire construction only when its use is consistent
with Subpart 16.3 and Part 15 (see 15.404-4(c)(4)(i) for fee
limitation on cost-reimbursement contracts).
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except when authorized by law (see paragraph (b) of this
section for certain service contracts, 32.703-2 for contracts
conditioned upon availability of funds, and 32.703-3 for con-
tracts crossing fiscal years).

(b) The head of an executive agency, except NASA, may
enter into a contract, exercise an option, or place an order
under a contract for severable services for a period that
begins in one fiscal year and ends in the next fiscal year if
the period of the contract awarded, option exercised, or order
placed does not exceed one year (10 U.S.C. 2410a and
41 U.S.C. 253l). Funds made available for a fiscal year may
be obligated for the total amount of an action entered into
under this authority.

(c) Agencies with statutory multiyear authority shall con-
sider the use of this authority to encourage and promote eco-
nomical business operations when acquiring services.

37.107 Service Contract Act of 1965.

The Service Contract Act of 1965 (41 U.S.C. 351-357)
(the Act) provides for minimum wages and fringe benefits as
well as other conditions of work under certain types of ser-
vice contracts. Whether or not the Act applies to a specific
service contract will be determined by the definitions and
exceptions given in the Act, or implementing regulations.

37.108 Small business Certificate of Competency.

In those service contracts for which the Government
reguires the highest competence obtainable, as evidenced in
a solicitation by a request for a technical/management pro-
posal and a resultant technical evaluation and source selec-
tion, the small business Certificate of Competency
procedures may not apply (see Subpart 19.6).

37.109 Servicesof quasi-military armed forces.

Contracts with “ Pinkerton Detective Agencies or similar
organizations’ are prohibited by 5 U.S.C. 3108. This prohi-
bition applies only to contracts with organizations that offer
quasi-military armed forces for hire, or with their employees,
regardless of the contract’s character. An organization pro-
viding guard or protective services does not thereby become
a “quasi-military armed force,” even though the guards are
armed or the organization provides general investigative or
detective services. (See 57 Comp. Gen. 524.)

37.110 Solicitation provisions and contract clauses.

(a) The contracting officer shall insert the provision at
52.237-1, Site Visit, in solicitations for services to be per-
formed on Government installations, unless the solicitation
isfor construction.

(b) The contracting officer shall insert the clause at
52.237-2, Protection of Government Buildings, Equipment,
and Vegetation, in solicitations and contracts for services to

be performed on Government installations, unless a con-
struction contract is contemplated.

(c) The contracting officer may insert the clause at
52.237-3, Continuity of Services, in solicitations and con-
tracts for services, when—

(1) The services under the contract are considered
vital to the Government and must be continued without inter-
ruption and when, upon contract expiration, a successor,
either the Government or another contractor, may continue
them; and

(2) The Government anticipates difficulties during the
transition from one contractor to another or to the Govern-
ment. Examples of instances where use of the clause may be
appropriate are services in remote locations or services
requiring personnel with special security clearances.

(d) See 9.508 regarding the use of an appropriate
provision and clause concerning the subject of conflict-of-
interest, which may at times be significant in solicitations
and contracts for services.

(e) The contracting officer shall also insert in solicitations
and contracts for services the provisions and clauses pre-
scribed elsewhere in 48 CFR Chapter 1, as appropriate for
each acquisition, depending on the conditions that are appli-
cable.

37.111 Extension of services.

Award of contracts for recurring and continuing service
requirements are often delayed due to circumstances beyond
the control of contracting offices. Examples of circum-
stances causing such delays are bid protests and alleged mis-
takesin bid. In order to avoid negotiation of short extensions
to existing contracts, the contracting officer may include an
option clause (see 17.208(f)) in solicitations and contracts
which will enable the Government to require continued per-
formance of any services within the limits and at the rates
specified in the contract. However, these rates may be
adjusted only as a result of revisions to prevailing labor rates
provided by the Secretary of Labor. The option provision
may be exercised more than once, but the total extension of
performance thereunder shall not exceed 6 months.

37.112 Government use of private sector temporaries.

Contracting officers may enter into contracts with tempo-
rary help service firms for the brief or intermittent use of the
skills of private sector temporaries. Services furnished by
temporary help firms shall not be regarded or treated as per-
sonal services. These services shall not be used in lieu of
regular recruitment under civil service laws or to displace a
Federal employee. Acquisition of these services shall com-
ply with the authority, criteria, and conditions of 5 CFR part
300, Subpart E, Use of Private Sector Temporaries, and
agency procedures.
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37.113 Severance paymentsto foreign nationals.

37.113-1 Waiver of cost allowability limitations.

(8) The head of the agency may waive the 31.205-6(g)(6)
cost allowability limitations on severance payments to for-
eign nationals for contracts that—

(2) Provide significant support services for—
(i) Members of the armed forces stationed or
deployed outside the United States, or
(if) Employees of an executive agency posted out-
side the United States; and
(2) Will be performed in whole or in part outside the
United States.

(b) Waivers can be granted only before contract award.

(c) Waivers cannot be granted for—

(1) Military banking contracts, which are covered by
10 U.S.C. 2324(e)(2); or

(2) Severance payments made by a contractor to afor-
eign national employed by the contractor under a DOD ser-
vice contract in the Republic of the Philippines, if the
discontinuation of the foreign national is the result of the ter-
mination of basing rights of the United States military in the
Republic of the Philippines (section 1351(b) of Public Law
102-484, 10 U.S.C. 1592, note).

37.113-2 Solicitation provision and contract clause.

(8) Use the provision at 52.237-8, Restriction on Sever-
ance Payments to Foreign Nationals, in all solicitations that
meet the criteriain 37.113-1(a), except for those excluded by
37.113-1(c).

(b) When the head of an agency has granted a waiver pur-
suant to 37.113-1, use the clause at 52.237-9, Waiver of
Limitation on Severance Payments to Foreign Nationals.

37.114 Special acquisition requirements.

Contracts for services which require the contractor to pro-
vide advice, opinions, recommendations, ideas, reports,
analyses, or other work products have the potential for influ-
encing the authority, accountability, and responsibilities of
Government officials. These contracts require special man-
agement attention to ensure that they do not result in perfor-
mance of inherently governmental functions by the
contractor and that Government officials properly exercise
their authority. Agencies must ensure that—

(a) A sufficient number of qualified Government employ-
ees are assigned to oversee contractor activities, especialy
those that involve support of Government policy or decision
making. During performance of service contracts, the func-
tions being performed shall not be changed or expanded to
become inherently governmental.

(b) A greater scrutiny and an appropriate enhanced degree
of management oversight is exercised when contracting for
functions that are not inherently governmental but closely
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support the performance of inherently governmental func-
tions (see 7.503(c)).

(c) All contractor personnel attending meetings, answer-
ing Government telephones, and working in other situations
where their contractor status is not obvious to third parties
are required to identify themselves as such to avoid creating
an impression in the minds of members of the public or Con-
gress that they are Government officials, unless, in the judg-
ment of the agency, no harm can come from failing to
identify themselves. They must also ensure that al docu-
ments or reports produced by contractors are suitably
marked as contractor products or that contractor participa-
tion is appropriately disclosed.

37.115 Uncompensated overtime.

37.115-1 Scope.

The policies in this section are based on Section 834 of
Public Law 101-510 (10 U.S.C. 2331).

37.115-2 General policy.

(a) Use of uncompensated overtime is not encouraged.

(b) When professional or technical services are acquired
on the basis of the number of hours to be provided, rather
than on the task to be performed, the solicitation shall
require offerors to identify uncompensated overtime hours
and the uncompensated overtime rate for direct charge Fair
Labor Standards Act—exempt personnel included in their
proposals and subcontractor proposals. This includes
uncompensated overtime hours that are in indirect cost pools
for personnel whose regular hours are normally charged
direct.

(c) Contracting officers must ensure that the use of
uncompensated overtime in contracts to acquire services on
the basis of the number of hours provided will not degrade
the level of technical expertise required to fulfill the Govern-
ment’s requirements (see 15.305 for competitive negotia-
tions and 15.404-1(d) for cost realism analysis). When
acquiring these services, contracting officers must conduct a
risk assessment and evaluate, for award on that basis, any
proposals received that reflect factors such as—

(1) Unrealistically low labor rates or other costs that
may result in quality or service shortfalls; and

(2) Unbalanced distribution of uncompensated over-
time among skill levels and its use in key technical positions.

37.115-3 Solicitation provision.

The contracting officer shall insert the provision at
52.237-10, Identification of Uncompensated Overtime, in all
solicitations valued above the simplified acquisition thresh-
old, for professional or technical services to be acquired on
the basis of the number of hours to be provided.
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Sec.
52.000  Scope of part.
Subpart 52.1—I nstructionsfor Using Provisions
and Clauses
52.100  Scope of subpart.
52.101  Using Part 52.

52.102  Incorporating provisions and clauses.

52.103 Identification of provisions and clauses.

52.104  Procedures for modifying and completing
provisions and clauses.

52.105  Procedures for using aternates.

52.106  [Reserved]

52.107  Provisionsand clauses prescribed in Subpart 52.1.

Subpart 52.2—Text of Provisionsand Clauses

52.200  Scope of subpart.

52201 [Reserved]

52.202-1 Definitions.

52.203-1 [Reserved]

52.203-2 Certificate of Independent Price Determination.

52.203-3 Gratuities.

52.203-4 [Reserved]

52.203-5 Covenant Against Contingent Fees.

52.203-6 Restrictions on Subcontractor Salesto the
Government.

52.203-7 Anti-Kick back Procedures.

52.203-8 Cancellation, Rescission, and Recovery of Funds
for lllegal or Improper Activity.

52.203-9 [Reserved]

52.203-10 Price or Fee Adjustment for Illegal or Improper
Activity.

52.203-11 Certification and Disclosure Regarding Paymerts
to Influence Certain Federal Transactions.

52.203-12 Limitation on Paymentsto Influence Certain
Federa Transactions.

52.204-1 Approval of Contract.

52.204-2  Security Requirements.

52.204-3 Taxpayer |dentification.

52.204-4  Printed or Copied Double-Sided on Recycled

Paper.

52.204-5 Women-Owned Business (Other Than Small
Business).

52.204-6 Data Universa Numbering System (DUNS)
Number.

52.205  [Reserved]

52.206  [Reserved]

52.207-1 Notice of Cost Comparison (Sealed-Bid).
52.207-2 Notice of Cost Comparison (Negotiated).
52.207-3 Right of First Refusal of Employmat.
52.207-4 Economic Purchase Quantity—Supplies.
52.207-5 Option to Purchase Equipment.

52.208-1 [Reserved]

52.208-2 [Reserved]

52.208-3 [Reserved]

52.208-4 Vehicle Lease Payments.

52.208-5 Condition of Leased Vehicles.

52.208-6 Marking of Leased Vehicles.

52.208-7 Tagging of Leased Vehicles.

52.208-8 Required Sources for Helium and Helium Usage
Data

52.208-9 Contractor Use of Mandatory Sources of Supply
or Services.

52.209-1 Qudification Requirements.

52.209-2 [Reserved]

52.209-3 Firgt Article Approva—Contractor Testing.

52.209-4 Firgt Article Approva—Government Testing.

52.209-5 Caertification Regarding Debarment, Suspension,
Proposed Debarment, and Other Responsibility
Matters.

52.209-6 Protecting the Government's Interest When
Subcontracting with Contractors Debarred,
Suspended, or Proposed for Debarment.

52210 [Reserved]

52.211-1 Auvailability of Specifications Listed in the GSA
Index of Federal Specifications, Standards and
Commercial Item Descriptions, FPMR Part 101-
29.

52.211-2 Availability of Specifications Listed in the DoD
Index of Specifications and Standards (DoDISS)
and Descriptions Listed in the Acquisition
Management Systems and Data Requirements
Control List, DoD 5010.12-L.

52.211-3 Auvailability of Specifications Not Listed in the
GSA Index of Federal Specifications, Standards
and Commercial Item Descriptions.

52.211-4 Availability for Examination of Specifications
Not Listed in the GSA Index of Federa
Specifications, Standards and Commercia ltem
Descriptions.

52.211-5 Materia Requirements.

52.211-6 Brand Name or Equal.

52.211-7 Alternatives to Government-Unique Standards.

52.211-8 Time of Delivery.

52.211-9 Desred and Required Time of Delivery.

52.211-10 Commencement, Prosecution, and Completion of
Work..

52.211-11 Liquidated Damages—Supplies, Services, or
Research and Development.

52.211-12 Liquidated Damages—Construction.

52.211-13 Time Extensions.

52.211-14 Notice of Priority Rating for National Defense
Use.

52.211-15 Defense Priority and Allocation Requirements.

52.211-16 Variation in Quantity.

52.211-17 Ddlivery of Excess Quantities.

52.211-18 Variation in Estimated Quantity.
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52.212-1 Instructions to Offerors—Commercid Items.

52.212-2 Evaluation—Commercid Items.

52.212-3 Offeror Representations and Certifications—
Commercid Items.

52.212-4 Contract Terms and Conditions—Commedd
Items.

52.212-5 Contract Terms and Conditions Required to
Implement Statutes or Executive Orders—
Commercid Items.

52.213-1 Fast Payment Procedure.

52.213-2 Invoices.

52.213-3 Noticeto Supplier.

52.213-4 Terms and Conditions—Sinplified Acquisitions
(Other Than Commercid Items).

52.214-1 [Reserved]

52.214-2 [Reserved]

52.214-3 Amendmentsto Invitations for Bids.

52.214-4 False Statementsin Bids.

52.214-5 Submission of Bids.

52.214-6 Explanation to Prospective Bidders.

52.214-7 Late Submissions, Modifications, and
Withdrawals of Bids.

52.214-8 [Reserved]

52.214-9 [Reserved]

52.214-10 Contract Award—Sealed Bidding.

52.214-11 [Reserved]

52.214-12 Preparation of Bids.

52.214-13 Telegraphic Bids.

52.214-14 P ace of Performance—Sealed Bidding.

52.214-15 Period for Acceptance of Bids.

52.214-16 Minimum Bid Acceptance Period.

52.214-17 [Reserved]

52.214-18 Preparation of Bids—Construction.

52.214-19 Contract Award—Sealed Bidding—
Construction.

52.214-20 Bid Sanples.

52.214-21 Descriptive Literature.

52.214-22 Evauation of Bids for Multiple Awards.

52.214-23 Late Submissions, Modifications, Revisions, and
Withdrawals of Technical Proposals under Two-
Step Sealed Bidding.

52.214-24 Multiple Technical Proposals.

52.214-25 Step Two of Two-Step Sealed Bidding.

52.214-26 Audit and Records—Sealed Bidding.

52.214-27 Price Reduction for Defective Cost or Pricing
Data—Modifications—Sealed Bidding.

52.214-28 Subcontractor Cost or Pricing Data—
Modifications—Sealed Bidding.

52.214-29 Order of Precedence—Sealed Bidding.

52.214-30 Annua Representations and Certifications—
Sealed Bidding.

52.214-31 Facsimile Bids.

52.214-32 [Reserved]

52-2

52.214-33 [Reserved]

52.214-34 Submission of Offersin the English Language.

52.214-35 Submission of Offersin U.S. Currency.

52.215-1 Ingtructions to Offerors—Conpetitive
Acquisition.

52.215-2 Audit and Records—Negotiation.

52.215-3 Request for Information or Solicitation for
Panning Purposes.

52.215-4 [Reserved]

52.215-5 Facsimile Proposds.

52.215-6 Pace of Performance.

52.215-7 Annua Representations and Certifications—
Negotiation.

52.215-8 Order of Precedence—Uniform Contract Formet.

52.215-9 Changes or Additions to Mak e-or-Buy Program.

52.215-10 Price Reduction for Defective Cost or Pricing
Data

52.215-11 Price Reduction for Defective Cost or Pricing
Data—Modifications.

52.215-12 Subcontractor Cost or Pricing Data.

52.215-13 Subcontractor Cost or Pricing Data—
Modifications.

52.215-14 Integrity of Unit Prices.

52.215-15 Pension Adjustments and Asset Reversions.

52.215-16 Facilities Capital Cost of Money.

52.215-17 Waiver of Facilities Capital Cost of Money.

52.215-18 Reversion or Adjustment of Plans for
Postretirement Benefits (PRB) Other Than
Pensions.

52.215-19 Notification of Ownership Changes.

52.215-20 Requirements for Cost or Pricing Data or
Information Other Than Cogt or Pricing Data.

52.215-21 Requirements for Cost or Pricing Data or
Information Other Than Cost or Pricing Data—
Modifications.

52.216-1 Type of Contract.

52.216-2 Economic Price Adjusment—Standard Supplies.

52.216-3 Economic Price Adjusment—Semistandard
Supplies.

52.216-4 Economic Price Adjustment—L abor and
Material.

52.216-5 Price Redetermination—Prospective.

52.216-6 Price Redetermination—Retroactive.

52.216-7 Allowable Cost and Payment.

52.216-8 Fixed Fee.

52.216-9 Fixed Fee—Construction.

52.216-10 Incentive Fee.

52.216-11 Cost Contract—No Fee.

52.216-12 Cost-Sharing Contract—No Fee.

52.216-13 Allowable Cost and Payment—Facilities.

52.216-14 Allowable Cost and Payment—Facilities Use.

52.216-15 Predetermined Indirect Cost Rates.

52.216-16 Incentive Price Revision—Firm Target.
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52.213-4

(b) Either that orders have been placed in effect for the
addressees required, or that the orders will be placed in effect
upon receipt of payment.

(End of clause)

52.213-3 Noticeto Supplier.
As prescribed in 13.302-5(c), insert the following clause:

NOTICE TO SUPPLIER (APR 1984)

Thisis afirm order ONLY if your price does not exceed
the maximum line item or total price in the Schedule. Submit
invoices to the Contracting Officer. If you cannot performin
exact accordance with this order, WITHHOLD PERFORMANCE,
and notify the Contracting Officer immediately, giving your
guotation.

(End of clause)

52.213-4 Termsand Conditions—Simplified Acquisitions
(Other Than Commercial Items).
As prescribed in 13.302-5(d), insert the following clause:

TERMS AND CONDITIONS—SIMPLIFIED ACQUISITIONS
(OTHER THAN COMMERCIAL ITEMS) (AUG 2003)

(a) The Contractor shall comply with the following Fed-
eral Acquisition Regulation (FAR) clauses that are incorpo-
rated by reference:

(1) The clauses listed below implement provisions of

law or Executive order:

(i) 52.222-3, Convict Labor (JUNE 2003) (E.O.
11755).

(i) 52.222-21, Prohibition of Segregated Facilities
(FEB 1999) (E.O. 11246).

(iii) 52.222-26, Equal Opportunity (APr 2002) (E.O.
11246).

(iv) 52.225-13, Restrictions on Certain Foreign Pur-
chases (JUNE 2003) (E.O.'s 12722, 12724, 13059, 13067,
13121, 13129).

(v) 52.233-3, Protest After Award (AUG 1996)
(31 U.S.C. 3553).

(2) Listed below are additional clauses that apply:

(i) 52.232-1, Payments (APR 1984).

(i) 52.232-8, Discounts for Prompt Payment (FEB
2002).

(i) 52.232-11, Extras (APR 1984).

(iv) 52.232-25, Prompt Payment (FEB 2002).

(v) 52.233-1, Disputes (JuLY 2002).

(vi) 52.244-6, Subcontracts for Commercial ltems
(APR 2003).

(vii)
(JaN 1991).

(b) The Contractor shall comply with the following FAR
clauses, incorporated by reference, unless the circumstances

do not apply:

52.253-1, Computer Generated Forms

(1) The clauses listed below implement provisions of
law or Executive order:

(i) 52.222-19, Child Labor—Cooperation with
Authorities and Remedies (Sept 2002) (E.O. 13126).
(Applies to contracts for supplies exceeding the micro-pur-
chase threshold.)

(i) 52.222-20, Walsh-Healey Public Contracts Act
(DEC 1996) (41 U.S.C. 35-45) (Applies to supply contracts
over $10,000 in the United States, Puerto Rico, or the U.S.
Virgin Islands).

(iii) 52.222-35, Equal Opportunity for Specia Dis-
abled Veterans, Veterans of the Vietnam Era, and Other Eli-
gible Veterans (DEC 2001) (38 U.S.C. 4212) (Applies to
contracts of $25,000 or more).

(iv) 52.222-36, Affirmative Action for Workerswith
Disabilities (JUNE 1998) (29 U.S.C. 793). (Applies to con-
tracts over $10,000, unless the work is to be performed out-
side the United States by employees recruited outside the
United States.) (For purposes of this clause, United States
includes the 50 States, the District of Columbia, Puerto Rico,
the Northern Mariana Islands, American Samoa, Guam, the
U.S. Virgin Islands, and Wake Island.)

(v) 52.222-37, Employment Reports on Special Dis-
abled Veterans, Veterans of the Vietnam Era, and Other Eli-
gible Veterans (DEC 2001) (38 U.S.C. 4212) (Applies to
contracts of $25,000 or more).

(vi) 52.222-41, Service Contract Act of 1965, As
Amended (MAY 1989) (41 U.S.C. 351, et seq.) (Applies to
service contracts over $2,500 that are subject to the Service
Contract Act and will be performed in the United States, Dis-
trict of Columbia, Puerto Rico, the Northern Mariana | slands,
American Samoa, Guam, the U.S. Virgin Islands, Johnston
Island, Wake Island, or the outer continental shelf lands).

(vii) 52.223-5, Pollution Prevention and Right-to-
Know Information (AuG 2003) (E.O. 13148) (Appliesto ser-
vices performed on Federal facilities).

(viii) 52.225-1, Buy American Act—Supplies (JUNE
2003) (41 U.S.C. 10a-10d) (Appliesto contracts for supplies,
and to contracts for services involving the furnishing of sup-
plies, for use in the United States or its outlying areas, if the
value of the supply contract or supply portion of aservice con-
tract exceeds the micro-purchase threshold and the acquisi-
tion—

(A) Is set aside for small business concerns; or
(B) Cannot be set aside for small business con-
cerns (see 19.502-2), and does not exceed $25,000).

(ix) 52.232-33, Payment by Electronic Funds Trans-
fer—Central Contractor Registration (MAY 1999). (Applies
when the payment will be made by electronic funds transfer
(EFT) and the payment office uses the Central Contractor
Registration (CCR) database as its source of EFT informa-
tion.)

(x) 52.232-34, Payment by Electronic Funds Trans-
fer—Other than Central Contractor Registration (MAY 1999).

52.2-37



52.213-4

FEDERAL ACQUISITION REGULATION

(Applieswhen the payment will be made by EFT and the pay-
ment office does not use the CCR database as its source of
EFT information.)

(xi) 52.247-64, Preference for Privately Owned
U.S.-Flag Commercial Vessels (APR 2003) (46 U.S.C. Appx
1241). (Applies to supplies transported by ocean vessels
(except for the types of subcontracts listed at 47.504(d).)

(2) Listed below are additional clauses that may
apply:

(i) 52.209-6, Protecting the Government's Interest
When Subcontracting with Contractors Debarred, Sus-
pended, or Proposed for Debarment JuLy 1995) (Appliesto
contracts over $25,000).

(i) 52.211-17, Delivery of Excess Quantities
(SePT 1989) (Applies to fixed-price supplies).

(iii) 52.247-29, F.0.b. Origin (JUNE 1988) (Applies
to supplies if delivery isf.o.b. origin).

(iv) 52.247-34, F.o.b. Destination (Nov 1991)
(Appliesto suppliesif delivery isf.o.b. destination).

(c) FAR 52.252-2, Clauses Incorporated by Reference
(FEB 1998). This contract incorporates one or more clauses
by reference, with the same force and effect as if they were
givenin full text. Upon request, the Contracting Officer will
make their full text available. Also, the full text of a clause
may be accessed electronically at this/these address(es):

[Insert one or more Internet addresses]

(d) Inspection/Acceptance. The Contractor shall tender for
acceptance only those items that conform to the requirements
of thiscontract. The Government reservesthe right to inspect
or test any supplies or services that have been tendered for
acceptance. The Government may require repair or replace-
ment of nonconforming supplies or reperformance of noncon-
forming services at no increase in contract price. The
Government must exercise its postacceptance rights—

(1) Within a reasonable period of time after the defect
was discovered or should have been discovered; and

(2) Before any substantial change occurs in the condi-
tion of the item, unless the change is due to the defect in the
item.

(e) Excusable delays. The Contractor shall be liable for
default unless nonperformance is caused by an occurrence
beyond the reasonable control of the Contractor and without
its fault or negligence, such as acts of God or the public

52.2-38 (FAC 2001-15)

enemy, acts of the Government in either its sovereign or con-
tractual capacity, fires, floods, epidemics, quarantine restric-

tions, strikes, unusually severe weather, and delays of

common carriers. The Contractor shall notify the Contracting
Officer in writing as soon as it is reasonably possible after the

commencement of any excusable delay, setting forth the full

particularsin connection therewith, shall remedy such occur-

rence with all reasonable dispatch, and shall promptly give

written notice to the Contracting Officer of the cessation of
such occurrence.

(f) Termination for the Government's convenience. The
Government reserves the right to terminate this contract, or
any part hereof, for its sole convenience. Inthe event of such
termination, the Contractor shall immediately stop all work
hereunder and shall immediately cause any and all of its sup-
pliers and subcontractors to cease work. Subject to the terms
of this contract, the Contractor shall be paid a percentage of
the contract price reflecting the percentage of the work per-
formed prior to the notice of termination, plus reasonable
chargesthat the Contractor can demonstrateto the satisfaction
of the Government, using its standard record keeping system,
have resulted from the termination. The Contractor shall not
be required to comply with the cost accounting standards or
contract cost principlesfor this purpose. This paragraph does
not give the Government any right to audit the Contractor's
records. The Contractor shall not be paid for any work per-
formed or costs incurred that reasonably could have been
avoided.

(g) Termination for cause. The Government may termi-
nate this contract, or any part hereof, for cause in the event of
any default by the Contractor, or if the Contractor fails to
comply with any contract termsand conditions, or failsto pro-
vide the Government, upon request, with adequate assurances
of future performance. In the event of termination for cause,
the Government shall not be liable to the Contractor for any
amount for supplies or services not accepted, and the Contrac-
tor shall be liable to the Government for any and all rights and
remedies provided by law. If it is determined that the Gov-
ernment improperly terminated this contract for default, such
termination shall be deemed a termination for convenience.

(h) Warranty. The Contractor warrants and implies that
theitems delivered hereunder are merchantable and fit for use
for the particular purpose described in this contract.

(End of clause)
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52.214-7

52.214-1 [Reserved]
52.214-2 [Reserved]

52.214-3 Amendmentsto Invitations for Bids.

As prescribed in 14.201-6(b)(1), insert the following pro-
vision:

AMENDMENTS TO INVITATIONS FOR BIDS (DEC 1989)

(a) If this solicitation is amended, then all terms and con-
ditions which are not modified remain unchanged.

(b) Bidders shall acknowledge receipt of any amendment
to this solicitation (1) by signing and returning the amend-
ment, (2) by identifying the amendment number and date in
the space provided for this purpose on the form for submit-
ting a bid, (3) by letter or telegram, or (4) by facsimile, if
facsimile bids are authorized in the solicitation. The Gov-
ernment must receive the acknowledgment by the time and
at the place specified for receipt of bids.

(End of provision)

52.214-4 False Statementsin Bids.

As prescribed in 14.201-6(b)(2), insert the following pro-
vision in all invitations for bids:

FALSE STATEMENTS IN BIDS (APR 1984)

Bidders must provide full, accurate, and complete infor-
mation as required by this solicitation and its attachments.
The penalty for making false statements in bids is prescribed
in 18 U.S.C. 1001.

(End of provision)

52.214-5 Submission of Bids.
As prescribed in 14.201-6(c)(1), insert the following pro-
vision:
SUBMISSION OF BIDS (MAR 1997)

() Bids and bid modifications shall be submitted in
sealed envelopes or packages (unless submitted by elec-
tronic means)—

(1) Addressed to the office specified in the solicita-
tion; and

(2) showing the time and date specified for receipt,
the solicitation number, and the name and address of the
bidder.

(b) Bidders using commercial carrier services shall
ensure that the bid is addressed and marked on the outer-
most envelope or wrapper as prescribed in paragraphs (a)(1)
and (2) of this provision when delivered to the office speci-
fied in the solicitation.

(c) Telegraphic bids will not be considered unless autho-
rized by the solicitation; however, bids may be modified or
withdrawn by written or telegraphic notice.

(d) Facsimile bids, modifications, or withdrawals, will
not be considered unless authorized by the solicitation.

(e) Bids submitted by electronic commerce shall be con-
sidered only if the electronic commerce method was specifi-
cally stipulated or permitted by the solicitation.

(End of provision)

52.214-6 Explanation to Prospective Bidders.

As prescribed in 14.201-6(c)(2), insert the following pro-
vision:

EXPLANATION TO PROSPECTIVE BIDDERS (APR 1984)

Any prospective bidder desiring an explanation or inter-
pretation of the solicitation, drawings, specifications, etc.,
must reguest it in writing soon enough to allow a reply to
reach all prospective bidders before the submission of their
bids. Oral explanations or instructions given before the
award of a contract will not be binding. Any information
given a prospective bidder concerning a solicitation will be
furnished promptly to all other prospective bidders as an
amendment to the solicitation, if that information is neces-
sary in submitting bids or if the lack of it would be prejudi-
cial to other prospective bidders.

(End of provision)

52.214-7 Late Submissions, and
Withdrawals of Bids.
As prescribed in 14.201-6(c)(3), insert the following pro-

vision:

M odifications,

LATE SUBMISSIONS, MODIFICATIONS, AND
WITHDRAWALS OF BIDS (Nov 1999)

(a) Bidders are responsible for submitting bids, and any
modifications or withdrawals, so as to reach the Govern-
ment office designated in the invitation for bids (1FB) by the
time specified in the IFB. If no time is specified in the |FB,
the time for receipt is 4:30 p.m., local time, for the desig-
nated Government office on the date that bids are due.

(b)(1) Any bid, modification, or withdrawal received at
the Government office designated in the IFB after the exact
time specified for receipt of bids is “late” and will not be
considered unless it is received before award is made, the
Contracting Officer determines that accepting the late bid
would not unduly delay the acquisition; and—

(i) If it was transmitted through an electronic com-
merce method authorized by the IFB, it was received at the
initial point of entry to the Government infrastructure not

(FAC 2001-15)  52.2-39
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later than 5:00 p.m. one working day prior to the date speci-
fied for receipt of bids; or

(i) There is acceptable evidence to establish that it
was received at the Government installation designated for
receipt of bids and was under the Government’s control
prior to the time set for receipt of bids.

(2) However, a late modification of an otherwise suc-
cessful bid that makes its terms more favorable to the Gov-
ernment, will be considered at any time it is received and
may be accepted.

(c) Acceptable evidence to establish the time of receipt at
the Government installation includes the time/date stamp of
that installation on the bid wrapper, other documentary evi-
dence of receipt maintained by the installation, or oral testi-
mony or statements of Government personnel.

(d) If an emergency or unanticipated event interrupts nor-
mal Government processes so that bids cannot be received
at the Government office designated for receipt of bids by
the exact time specified in the IFB and urgent Government
reguirements preclude amendment of the IFB, the time spec-
ified for receipt of bids will be deemed to be extended to the
same time of day specified in the solicitation on the first
work day on which normal Government processes resume.

(e) Bids may be withdrawn by written notice received at
any time before the exact time set for receipt of bids. If the
IFB authorizes facsimile bids, bids may be withdrawn via
facsimile received at any time before the exact time set for
receipt of bids, subject to the conditions specified in the pro-
vision at 52.214-31, Facsimile Bids. A bid may be with-
drawn in person by a bidder or its authorized representative
if, before the exact time set for receipt of bids, the identity
of the person requesting withdrawal is established and the
person signs a receipt for the bid.

(End of provision)
52.214-8 [Reserved]
| 52.214-9 [Reserved]

52.214-10 Contract Award—Sealed Bidding.

| Asprescribed in 14.201-6(€), insert the following provi-
sion:

CONTRACT AWARD—SEALED BIDDING (JuLY 1990)

(a) The Government will evaluate bids in response to this
solicitation without discussions and will award a contract to
the responsible bidder whose bid, conforming to the solicita-
tion, will be most advantageous to the Government consid-

52.2-40

ering only price and the price-related factors specified
elsewhere in the solicitation.

(b) The Government may—

(1) Reject any or all bids;

(2) Accept other than the lowest bid; and

(3) Waive informalities or minor irregularities in bids
received.

(c) The Government may accept any item or group of
items of a bid, unless the bidder qualifies the bid by specific
limitations. Unless otherwise provided in the Schedule, bids
may be submitted for quantities less than those specified.
The Government reserves the right to make an award on any
item for a quantity less than the quantity offered, at the unit
prices offered, unless the bidder specifies otherwise in the
bid.

(d) A written award or acceptance of a bid mailed or oth-
erwise furnished to the successful bidder within the time for
acceptance specified in the bid shall result in a binding con-
tract without further action by either party.

(e) The Government may reject a bid as nonresponsive if
the prices bid are materially unbalanced between line items
or subline items. A bid is materialy unbalanced when it is
based on prices significantly less than cost for some work
and prices which are significantly overstated in relation to
cost for other work, and if there is a reasonable doubt that
the bid will result in the lowest overal cost to the Govern-
ment even though it may be the low evaluated bid, or if it is
so unbalanced as to be tantamount to allowing an advance
payment.

(End of provision)
52.214-11 [Reserved]

52.214-12 Preparation of Bids.
As prescribed in 14.201-6(f), insert the following provi-
sion:

PREPARATION OF BIDS (APR 1984)

(a) Bidders are expected to examine the drawings, speci-
fications, Schedule, and all instructions. Failure to do so will
be at the bidder’ srisk.

(b) Each bidder shall furnish the information required by
the solicitation. The bidder shall sign the bid and print or
type its name on the Schedule and each continuation sheet
on which it makes an entry. Erasures or other changes must
be initialed by the person signing the bid. Bids signed by an
agent shall be accompanied by evidence of that agent’s
authority, unless that evidence has been previously fur-
nished to the issuing office.
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52.223-4

52.223-1 [Reserved]
52.223-2 [Reserved]

52.223-3 Hazardous M aterial |dentification and Material
Safety Data.

As prescribed in 23.303, insert the following clause:

HAZARDOUS MATERIAL IDENTIFICATION AND MATERIAL
SAFETY DATA (JAN 1997)

(8) “ Hazardous material,” as used in this clause, includes
any material defined as hazardous under the latest version of
Federal Standard No. 313 (including revisions adopted during
the term of the contract).

(b) The offeror must list any hazardous material, asdefined
in paragraph (a) of this clause, to be delivered under this con-
tract. The hazardous material shall be properly identified and
include any applicable identification number, such as
National Stock Number or Special Iltem Number. Thisinfor-
mation shall also be included on the Material Safety Data
Sheet submitted under this contract.

Material
(If none, insert “ None” )

I dentification No.

(c) This list must be updated during performance of the
contract whenever the Contractor determines that any other
material to be delivered under this contract is hazardous.

(d) The apparently successful offeror agrees to submit, for
each item as required prior to award, a Material Safety Data
Sheet, meeting the requirements of 29 CFR 1910.1200(g) and
the latest version of Federal Standard No. 313, for all hazard-
ous material identified in paragraph (b) of this clause. Data
shall be submitted in accordance with Federal Standard
No. 313, whether or not the apparently successful offeror is
the actual manufacturer of these items. Failure to submit the
Material Safety Data Sheet prior to award may result in the
apparently successful offeror being considered nonresponsi-
ble and ineligible for award.

(e) If, after award, there is a change in the composition of
the item(s) or arevision to Federal Standard No. 313, which
renders incomplete or inaccurate the data submitted under
paragraph (d) of this clause, the Contractor shall promptly
notify the Contracting Officer and resubmit the data.

(f) Neither the requirements of this clause nor any act or
failure to act by the Government shall relieve the Contractor
of any responsibility or liability for the safety of Government,
Contractor, or subcontractor personnel or property.

(g) Nothing contained in this clause shall relieve the Con-
tractor from complying with applicable Federal, State, and
local laws, codes, ordinances, and regulations (including the
obtaining of licenses and permits) in connection with hazard-
ous material.

(h) The Government's rights in data furnished under this
contract with respect to hazardous material are as follows:

(1) To use, duplicate and disclose any datato which this
clause is applicable. The purposes of thisright are to—

(i) Apprise personnel of the hazards to which they
may be exposed in using, handling, packaging, transporting,
or disposing of hazardous materials;

(if) Obtain medical treatment for those affected by
the material; and

(iii) Have others use, duplicate, and disclose the data
for the Government for these purposes.

(2) To use, duplicate, and disclose data furnished under
this clause, in accordance with paragraph (h)(1) of this clause,
in precedence over any other clause of this contract providing
for rights in data.

(3) The Government is not precluded from using similar
or identical data acquired from other sources.

(End of clause)

Alternate | (July 1995). If the contract is awarded by an
agency other than the Department of Defense, add the follow-
ing paragraph (i) to the basic clause:

(i) Except as provided in paragraph (i)(2), the Contractor
shall prepare and submit a sufficient number of Material Safety
Data Sheets (MSDS's), meeting the requirements of 29 CFR
1910.1200(g) and the latest version of Federal Standard
No. 313, for all hazardous materials identified in paragraph (b)
of this clause.

(1) For items shipped to consignees, the Contractor
shall include acopy of the M SDS'swith the packing list or other
suitable shipping document which accompanies each shipment.
Alternatively, the Contractor is permitted to transmit MSDS's
to consigneesin advance of receipt of shipments by consignees,
if authorized in writing by the Contracting Officer.

(2) For items shipped to consignees identified by mail-
ing address as agency depots, distribution centers or customer
supply centers, the Contractor shall provide one copy of the
MSDS'sin or on each shipping container. If affixed to the out-
side of each container, the MSDS's must be placed in aweather
resistant envelope.

52.223-4 Recovered Material Certification.
As prescribed in 23.406(a), insert the following provision:

RECOVERED MATERIAL CERTIFICATION (OCT 1997)

As required by the Resource Conservation and Recovery
Act of 1976 (42 U.S.C. 6962(c)(3)(A)(i)), the offeror certi-
fies, by signing this offer, that the percentage of recovered
materialsto be used in the performance of the contract will be
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at least the amount required by the applicable contract speci-
fications.

(End of provision)

52.223-5  Pollution Prevention and Right-to-Know
Information.

As prescribed in 23.1005, insert the following clause:

POLLUTION PREVENTION AND RIGHT-TO-KNOW
INFORMATION (AUG 2003)

(a) Definitions. As used in this clause—

“Priority chemical” means a chemical identified by the
Interagency Environmental Leadership Workgroup or, alter-
natively, by an agency pursuant to Section 503 of Executive
Order 13148 of April 21, 2000, Greening the Government
through Leadership in Environmental Management.

“Toxic chemical” means a chemical or chemical category
listed in 40 CFR 372.65.

(b) Executive Order 13148 requires Federal facilities to
comply with the provisions of the Emergency Planning and
Community Right-to-Know Act of 1986 (EPCRA) (42 U.S.C.
11001-11050) and the Pollution Prevention Act of 1990
(PPA) (42 U.S.C. 13101-13109).

(c) The Contractor shall provide all information needed by
the Federal facility to comply with the following:

(1) The emergency planning reporting requirements of
Section 302 of EPCRA.

(2) The emergency notice requirements of Section 304
of EPCRA.

(3) Thelist of Material Safety Data Sheets, required by
Section 311 of EPCRA.

(4) The emergency and hazardous chemical inventory
forms of Section 312 of EPCRA.

(5) Thetoxic chemical release inventory of Section 313
of EPCRA, which includes the reduction and recycling infor-
mation required by Section 6607 of PPA.

(6) The toxic chemical, priority chemical, and hazard-
ous substance release and use reduction goals of Sections 502
and 503 of Executive Order 13148.

(End of clause)

Alternate | (Aug 2003). As prescribed in 23.1005(b), add
the following paragraph (c)(7) to the basic clause:
(©)(7) The environmental management
described in Section 401 of E.O. 13148.
Alternate |1 (Aug 2003). As prescribed in 23.1005(c), add
the following paragraph (c)(7) to the basic clause. If Alter-
nate | is also prescribed, renumber paragraph (c)(7) as para
graph (c)(8).
(c)(7) The facility compliance audits as described in Sec-
tion 402 of E.O. 13148.

system as

52.2-126

52.223-6 Drug-Free Workplace.
As prescribed in 23.505, insert the following clause:

DRUG-FREE WORKPLACE (MAY 2001)

(a) Definitions. As used in this clause—

“ Controlled substance” means a controlled substance in
schedules | through V of section 202 of the Controlled Sub-
stances Act (21 U.S.C. 812) and as further defined in regula-
tion at 21 CFR 1308.11 - 1308.15.

“ Conviction” means afinding of guilt (including a plea of
nolo contendere) or imposition of sentence, or both, by any
judicial body charged with the responsibility to determine
violations of the Federal or State criminal drug statutes.

“Criminal drug statute” means a Federal or non-Federal
criminal statute involving the manufacture, distribution, dis-
pensing, possession, or use of any controlled substance.

“ Drug-free workplace” means the site(s) for the perfor-
mance of work done by the Contractor in connection with a
specific contract where employees of the Contractor are pro-
hibited from engaging in the unlawful manufacture, distribu-
tion, dispensing, possession, or use of a controlled substance.

“ Employee” means an employee of a Contractor directly
engaged in the performance of work under a Government
contract. “ Directly engaged” is defined to include all direct
cost employees and any other Contractor employee who has
other than a minimal impact or involvement in contract per-
formance.

“Individual” means an offeror/contractor that has no more
than one employee including the offeror/contractor.

(b) The Contractor, if other than an individual, shall—
within 30 days after award (unless a longer period is agreed
to in writing for contracts of 30 days or more performance
duration), or as soon as possible for contracts of less than 30
days performance duration—

(1) Publish a statement notifying its employees that the
unlawful manufacture, distribution, dispensing, possession,
or use of a controlled substance is prohibited in the Contrac-
tor's workplace and specifying the actions that will be taken
against employees for violations of such prohibition;

(2) Establish an ongoing drug-free awareness program
to inform such employees about—

(i) The dangers of drug abuse in the workplace;

(if) The Contractor's policy of maintaining a drug-
free workplace;

(iii) Any available drug counseling, rehabilitation,
and employee assistance programs; and

(iv) The penalties that may be imposed upon
employees for drug abuse violations occurring in the work-
place;

(3) Provide all employees engaged in performance of
the contract with a copy of the statement required by para-
graph (b)(1) of this clause;
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(4) Notify such employees in writing in the statement
reguired by paragraph (b)(1) of this clause that, as acondition
of continued employment on this contract, the employee
will—

(i) Abide by the terms of the statement; and

(i) Notify the employer in writing of the employee's
conviction under a criminal drug statute for aviolation occur-
ring in the workplace no later than 5 days after such convic-
tion;

(5) Notify the Contracting Officer in writing within
10 days after receiving notice under subdivision (b)(4)(ii) of
this clause, from an employee or otherwise receiving actual
notice of such conviction. The notice shall include the posi-
tion title of the employee;

(6) Within 30 days after receiving notice under subdi-
vision (b)(4)(ii) of this clause of a conviction, take one of the
following actions with respect to any employee who is con-
victed of a drug abuse violation occurring in the workplace:

(i) Taking appropriate personnel action against such
employee, up to and including termination; or

(if) Require such employee to satisfactorily partici-
pate in a drug abuse assistance or rehabilitation program
approved for such purposes by a Federal, State, or local
health, law enforcement, or other appropriate agency; and

(7) Make a good faith effort to maintain a drug-free
workplace through implementation of paragraphs (b)(1)
through (b)(6) of this clause.

(c) The Contractor, if anindividual, agrees by award of the
contract or acceptance of a purchase order, not to engage in
the unlawful manufacture, distribution, dispensing, posses-
sion, or use of a controlled substance while performing this
contract.

(d) In addition to other remedies available to the Govern-
ment, the Contractor's failure to comply with the require-
ments of paragraph (b) or (c) of this clause may, pursuant to
FAR 23.506, render the Contractor subject to suspension of
contract payments, termination of the contract or default, and
suspension or debarment.

(End of clause)

52.223-7 Notice of Radioactive Materials.
As prescribed in 23.602, insert the following clause:

NOTICE OF RADIOACTIVE MATERIALS (JAN 1997)

(a) The Contractor shall notify the Contracting Officer or
designee, in writing, * days prior to the
delivery of, or prior to completion of any servicing required
by this contract of, items containing either (1) radioactive
material requiring specific licensing under the regulations
issued pursuant to the Atomic Energy Act of 1954, as
amended, as set forth in Title 10 of the Code of Federal Reg-
ulations, in effect on the date of this contract, or (2) other
radioactive material not requiring specific licensing in which

the specific activity is greater than 0.002 microcuries per

gram or the activity per item equals or exceeds 0.01 microcu-

ries. Such notice shall specify the part or parts of the items
which contain radioactive materials, a description of the
materials, the name and activity of the isotope, the manufac-
turer of the materials, and any other information known to the
Contractor which will put users of the items on notice as to
the hazards involved (OMB No. 9000-0107).

* The Contracting Officer shall insert the number of days
required in advance of delivery of the item or completion of
the servicing to assure that required licenses are obtained and
appropriate personnel are notified to institute any necessary
safety and health precautions. See FAR 23.601(d).

(b) If there has been no change affecting the quantity of
activity, or the characteristics and composition of the radioac-
tive material from deliveries under this contract or prior con-
tracts, the Contractor may request that the Contracting Officer
or designee waive the notice requirement in paragraph (a) of
this clause. Any such request shall—

(1) Be submitted in writing;

(2) State that the quantity of activity, characteristics,
and composition of the radioactive material have not
changed; and

(3) Cite the contract number on which the prior notifi-
cation was submitted and the contracting office to which it
was submitted.

(c) All items, parts, or subassemblies which contain radio-
active materials in which the specific activity is greater than
0.002 microcuries per gram or activity per item equals or
exceeds 0.01 microcuries, and all containers in which such
items, partsor subassemblies are delivered to the Government
shall be clearly marked and labeled as required by the latest
revision of MIL-STD 129 in effect on the date of the contract.

(d) This clause, including this paragraph (d), shall be
inserted in all subcontracts for radioactive materials meeting
the criteria in paragraph (a) of this clause.

(End of clause)
52.223-8 [Reserved]

52.223-9 Estimate of Percentage of Recovered Material
Content for EPA-Designated Products.
As prescribed in 23.406(b), insert the following clause:

ESTIMATE OF PERCENTAGE OF RECOVERED MATERIAL
CONTENT FOR EPA-DESIGNATED PRODUCTS (AUG 2000)

(a) Definitions. As used in this clause—

“ Postconsumer material” means a material or finished
product that has served its intended use and has been dis-
carded for disposal or recovery, having completed itslifeasa
consumer item. Postconsumer material is a part of the
broader category of “recovered material.”
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“Recovered material” means waste materials and by-prod-
uctsrecovered or diverted from solid waste, but the term does
not include those materials and by-products generated from,
and commonly reused within, an original manufacturing pro-
Cess.

(b) The Contractor, on completion of this contract, shall—

(1) Estimate the percentage of the total recovered mate-
rial used in contract performance, including, if applicable, the
percentage of postconsumer material content; and

(2) Submit this estimate to
[Contracting Officer complete in accordance with agency
procedures).

(End of clause)

Alternate | (Aug 2000). Asprescribed in 23.406(b), redes-
ignate paragraph (b) of the basic clause as paragraph (c) and
add the following paragraph (b) to the basic clause:

(b) The Contractor shall execute the following certifica-

tion required by the Resource Conservation and Recovery Act
of 1976 (42 U.S.C. 6962(i)(2)(C)):

CERTIFICATION

l, (name of certifier), am an officer or
employee responsible for the performance of this contract and
hereby certify that the percentage of recovered material con-
tent for EPA-designated products met the applicable contract
specifications.

[Signature of the Officer or Employee]

[Typed Name of the Officer or Employee]

[Title]

[Name of Company, Firm, or Organization]

[Date]

(End of certification)

52.223-10 Waste Reduction Program.
As prescribed in 23.705, insert the following clause:

WASTE REDUCTION PROGRAM (AUG 2000)

(a) Definitions. Asused in this clause—

“Recycling” means the series of activities, including col-
lection, separation, and processing, by which products or
other materials are recovered from the solid waste stream for
use in the form of raw materials in the manufacture of prod-
ucts other than fuel for producing heat or power by combus-
tion.

“Waste prevention” means any change in the design, man-
ufacturing, purchase, or use of materials or products (includ-
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ing packaging) to reduce their amount or toxicity before they
are discarded. Waste prevention also refers to the reuse of
products or materials.

“Waste reduction” means preventing or decreasing the
amount of waste being generated through waste prevention,
recycling, or purchasing recycled and environmentally pref-
erable products.

(b) Consistent with the requirements of Section 701 of
Executive Order 13101, the Contractor shall establish a pro-
gram to promote cost-effective waste reduction in all opera-
tions and facilities covered by this contract. The Contractor's
programs shall comply with applicable Federal, State, and
local requirements, specifically including Section 6002 of the
Resource Conservation and Recovery Act (42 U.S.C. 6962,¢et
seg.) and implementing regulations (40 CFR part 247).

(End of clause)

52.223-11 Ozone-Depleting Substances.
As prescribed in 23.804(a), insert the following clause:

OzONE-DEPLETING SUBSTANCES (MAY 2001)

(a) Definition. “ Ozone-depleting substance,” as used in
this clause, means any substance the Environmental Protec-
tion Agency designates in 40 CFR part 82 as—

() Class |, including, but not limited to, chlorofluoro-
carbons, halons, carbon tetrachloride, and methyl chloroform,;
or

(2) Class|1, including, but not limited to, hydrochlorof-
luorocarbons.

(b) The Contractor shall label products which contain or
are manufactured with ozone-depleting substances in the
manner and to the extent required by 42 U.S.C. 7671 (b), (¢),
and (d) and 40 CFR part 82, Subpart E, as follows:

WARNING

Contains (or manufactured with, if applicable) * ,a
substance(s) which harm(s) public health and environment by
destroying ozone in the upper atmosphere.

* The Contractor shall insert the name of the substance(s).

(End of clause)

52.223-12 Refrigeration Equipment and Air Conditioners.
As prescribed in 23.804(b), insert the following clause:

REFRIGERATION EQUIPMENT AND AIR CONDITIONERS
(MAY 1995)

The Contractor shall comply with the applicable require-
ments of Sections 608 and 609 of the Clean Air Act
(42 U.S.C. 7671g and 7671h) as each or both apply to this
contract.

(End of clause)
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52.223-13  Certification of Toxic Chemical Release
Reporting.
As prescribed in 23.906(a), insert the following provision:

CERTIFICATION OF TOXIC CHEMICAL RELEASE
REPORTING (AUG 2003)

(a) Executive Order 13148, of April 21, 2000, Greening
the Government through Leadership in Environmental Man-
agement, requires submission of this certification as aprereg-
uisite for contract award.

(b) By signing this offer, the offeror certifies that—

(1) As the owner or operator of facilities that will be
used in the performance of this contract that are subject to the
filing and reporting requirements described in section 313 of
the Emergency Planning and Community Right-to-Know Act
of 1986 (EPCRA) (42 U.S.C. 11023) and section 6607 of the
Pollution Prevention Act of 1990 (PPA) (42 U.S.C. 13106),
the offeror will file and continue to file for such facilities for
the life of the contract the Toxic Chemical Release Inventory
Form (Form R) as described in sections 313(a) and (g) of
EPCRA and section 6607 of PPA; or

(2) None of its owned or operated facilities to be used
in the performance of this contract is subject to the Form R
filing and reporting requirements because each such facility
is exempt for at least one of the following reasons: [Check
each block that is applicable.]

[ 1 () Thefacility does not manufacture, process, or
otherwise use any toxic chemicals listed in 40 CFR 372.65;

[ 1 (ii) The facility does not have 10 or more full-
time employees as specified in section 313(b)(1)(A) of
EPCRA, 42 U.S.C. 11023(b)(1)(A);

[ 1 (iii) The facility does not meet the reporting
thresholds of toxic chemicals established under section 313(f)
of EPCRA, 42 U.S.C. 11023(f) (including the alternate
thresholds at 40 CFR 372.27, provided an appropriate
certification form has been filed with EPA);

[ 1 (iv) Thefacility does not fall within the following
Standard Industrial Classification (SIC) codes or their
corresponding North American Industry Classification
System sectors:

(A) Major group code 10 (except 1011, 1081, and
1094.

(B) Major group code 12 (except 1241).

(C) Major group codes 20 through 39.

(D) Industry code 4911, 4931, or 4939 (limited to
facilities that combust coal and/or oil for the purpose of gen-
erating power for distribution in commerce).

(E) Industry code 4953 (limited to facilities regu-
lated under the Resource Conservation and Recovery Act,
Subtitle C (42 U.S.C. 6921, et seq.), or 5169, or 5171, or 7389
(limited to facilities primarily engaged in solvent recovery
services on a contract or fee basis); or

[ 1 (v) Thefacility isnot located in the United States
or itsoutlying areas..

(End of provision)

52.223-14 Toxic Chemical Release Reporting.
As prescribed in 23.906(b), insert the following clause:

ToxIC CHEMICAL RELEASE REPORTING (AUG 2003)

(a) Unless otherwise exempt, the Contractor, as owner or
operator of afacility used in the performance of this contract,
shall file by July 1 for the prior calendar year an annual Toxic
Chemical Release Inventory Form (Form R) as described in
sections 313(a) and (g) of the Emergency Planning and Com-
munity Right-to-Know Act of 1986 (EPCRA) (42 U.S.C.
11023(a) and (g)), and section 6607 of the Pollution Preven-
tion Act of 1990 (PPA) (42 U.S.C. 13106). The Contractor
shall file, for each facility subject to the Form R filing and
reporting requirements, the annual Form R throughout the life
of the contract.

(b) A Contractor-owned or -operated facility used in the
performance of this contract is exempt from the requirement
to file an annual Form R if—

(1) The facility does not manufacture, process, or oth-
erwise use any toxic chemicals listed in 40 CFR 372.65;

(2) The facility does not have 10 or more full-time
employees as specified in section 313(b)(1)(A) of EPCRA,
42 U.S.C. 11023(b)(1)(A);

(3) The facility does not meet the reporting thresholds
of toxic chemicals established under section 313(f) of
EPCRA, 42 U.S.C. 11023(f) (including the alternate thresh-
olds at 40 CFR 372.27, provided an appropriate certification
form has been filed with EPA);

(4) The facility does not fall within the following Stan-
dard Industrial Classification (SIC) codes or their correspond-
ing North American Industry Classification System sectors:

(i) Major group code 10 (except 1011, 1081, and
1094.

(i) Major group code 12 (except 1241).

(iii) Major group codes 20 through 39.

(iv) Industry code 4911, 4931, or 4939 (limited to
facilities that combust coal and/or oil for the purpose of gen-
erating power for distribution in commerce).

(v) Industry code 4953 (limited to facilities regu-
lated under the Resource Conservation and Recovery Act,
Subtitle C (42 U.S.C. 6921, et seq.)), or 5169, or 5171, or
7389 (limited to facilities primarily engaged in solvent recov-
ery services on a contract or fee basis); or

(5) The facility is not located in the United States or its
outlying areas.

(c) If the Contractor has certified to an exemption in accor-
dance with one or more of the criteriain paragraph (b) of this
clause, and after award of the contract circumstances change
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so that any of its owned or operated facilities used in the per-
formance of this contract is no longer exempt—

(1) The Contractor shall notify the Contracting Officer;
and

(2) The Contractor, as owner or operator of a facility
used in the performance of this contract that is no longer
exempt, shall—

(i) Submit a Toxic Chemical Release Inventory
Form (Form R) on or before July 1 for the prior calendar year
during which the facility becomes eligible; and

(ii) Continue to file the annual Form R for the life of
the contract for such facility.

(d) The Contracting Officer may terminate this contract or
take other action as appropriate, if the Contractor failsto com-
ply accurately and fully with the EPCRA and PPA toxic
chemical release filing and reporting requirements.

(e) Except for acquisitions of commercial items as defined
in FAR Part 2, the Contractor shall—

(1) For competitive subcontracts expected to exceed
$100,000 (including &l options), include a solicitation provi-
sion substantially the same as the provision at FAR
52.223-13, Certification of Toxic Chemical Release Report-
ing; and

(2) Include in any resultant subcontract exceeding
$100,000 (including all options), the substance of this clause,

except this paragraph (e).

(End of clause)

52.224-1 Privacy Act Notification.

As prescribed in 24.104, insert the following clause in
solicitations and contracts, when the design, development, or
operation of a system of records on individuals is required to
accomplish an agency function:

PRIVACY ACT NOTIFICATION (APR 1984)

The Contractor will be required to design, develop, or
operate a system of records on individuals, to accomplish an
agency function subject to the Privacy Act of 1974, Public
Law 93-579, December 31, 1974 (5 U.S.C. 552a) and appli-
cable agency regulations. Violation of the Act may involve
the imposition of criminal penalties.

(End of clause)

52.224-2 Privacy Act.

As prescribed in 24.104, insert the following clause in
solicitations and contracts, when the design, development, or
operation of a system of records on individuals is required to
accomplish an agency function:

PrRIVACY ACT (APR 1984)
(a) The Contractor agrees to—

52.2-130  (FAC 2001-15)

(1) Comply with the Privacy Act of 1974 (the Act) and
the agency rules and regulations issued under the Act in the
design, development, or operation of any system of records
on individuals to accomplish an agency function when the
contract specifically identifies—

(i) The systems of records; and
(i) The design, development, or operation work that
the contractor is to perform;

(2) Include the Privacy Act notification contained in
this contract in every solicitation and resulting subcontract
and in every subcontract awarded without a solicitation, when
the work statement in the proposed subcontract requires the
redesign, development, or operation of asystem of records on
individuals that is subject to the Act; and

(3) Include this clause, including this paragraph (3), in
all subcontracts awarded under this contract which requires
the design, development, or operation of such a system of
records.

(b) In the event of violations of the Act, a civil action may
be brought against the agency involved when the violation
concernsthe design, development, or operation of a system of
records on individuals to accomplish an agency function, and
criminal penalties may be imposed upon the officers or
employees of the agency when the violation concerns the
operation of a system of records on individuals to accomplish
an agency function. For purposes of the Act, when the con-
tract isfor the operation of a system of records on individuals
to accomplish an agency function, the Contractor is consid-
ered to be an employee of the agency.

(©)(1) “ Operation of a system of records,” as used in this
clause, means performance of any of the activities associated
with maintaining the system of records, including the collec-
tion, use, and dissemination of records.

(2) “Record,” as used in this clause, means any item,
collection, or grouping of information about an individual
that is maintained by an agency, including, but not limited to,
education, financial transactions, medical history, and crimi-
nal or employment history and that contains the person’s
name, or the identifying number, symbol, or other identifying
particular assigned to the individual, such as a fingerprint or
voiceprint or a photograph.

(3) “System of records on individuals,” as used in this
clause, means a group of any records under the control of any
agency from which information is retrieved by the name of
the individual or by some identifying number, symbol, or
other identifying particular assigned to the individual.

(End of clause)
52.225-1 Buy American Act—Supplies.

As prescribed in 25.1101(a)(1), insert the following
clause:

Buy AMERICAN ACT—SUPPLIES (JUNE 2003)
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(a) Definitions. Asused in this clause—

“Component” means an article, material, or supply
incorporated directly into an end product.

“Cost of components” means—

(1) For components purchased by the Contractor, the
acquisition cost, including transportation costs to the place of
incorporation into the end product (whether or not such costs
are paid to adomestic firm), and any applicable duty (whether
or not a duty-free entry certificate is issued); or

(2) For components manufactured by the Contractor, all
costs associated with the manufacture of the component,
including transportation costs as described in paragraph (1) of
this definition, plus alocable overhead costs, but excluding
profit. Cost of components does not include any costs asso-
ciated with the manufacture of the end product.

“ Domestic end product” means—

(1) An unmanufactured end product mined or produced
in the United States; or

(2) An end product manufactured in the United States,
if the cost of its components mined, produced, or manufac-
tured in the United States exceeds 50 percent of the cost of all
its components. Components of foreign origin of the same

class or kind as those that the agency determines are not
mined, produced, or manufactured in sufficient and reason-
ably available commercial quantities of a satisfactory quality
are treated as domestic. Scrap generated, collected, and pre-
pared for processing inthe United Statesis considered domes-
tic.

“End product” means those articles, materials, and
supplies to be acquired under the contract for public use.

“Foreign end product” means an end product other than a
domestic end product.

“ United States” meansthe 50 States, the District of Colum-
bia, and outlying aresas.

(b) The Buy American Act (41 U.S.C. 10a- 10d) provides
a preference for domestic end products for supplies acquired
for use in the United States.

(c) Offerors may obtain from the Contracting Officer alist
of foreign articles that the Contracting Officer will treat as
domestic for this contract.
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(b) Upon the Government’s receipt of each increment of
payment, the Contractor shall receive title to such property as
the Contracting Officer determines to be fair and reason-able
for that increment of payment. Upon receipt of the Contrac-
tor’ sfinal payment, all title that has not passed to the Contrac-
tor shall vest in the Contractor, unless specifically designated
in the Schedule as being retained by the Government. The
Government shall not be responsible for the condition of, or
any loss or damage to, the property.

(c) The Contractor shall promptly remove from the site all
property acquired by the Contractor. The Government will
not permit storage of property on the site beyond the comple-
tion date. If the Contractor does not wish to remove from the
site any of the property acquired, the Contracting Officer
may, upon written request, grant the Contractor permission to
leave the property on the premises. As a condition of the
granting of this permission, the Contractor agrees to waive
any right, title, claim, or interest in and to the property.

(End of clause)
52.237-7

Insurance.
As prescribed in 37.403, insert the following clause:

Indemnification and Medical Liability

INDEMNIFICATION AND MEDICAL LIABILITY INSURANCE
(JaN 1997)

(a) It is expressly agreed and understood that this is a
nonpersonal services contract, as defined in Federal
Acquisition Regulation (FAR) 37.101, under which the
professional services rendered by the Contractor are rendered
inits capacity as an independent contractor. The Government
may evaluate the quality of professional and administrative
services provided, but retains no control over professional
aspects of the services rendered, including by example, the
Contractor's professional medical judgment, diagnosis, or
specific medical treatments. The Contractor shall be solely
liable for and expressly agrees to indemnify the Government
with respect to any liability producing acts or omissions by it
or by its employees or agents. The Contractor shall maintain
during the term of this contract liability insurance issued by a
responsible insurance carrier of not less than the following
amount(s) per specialty per occurrence: * .

(b) An apparently successful offeror, upon request by the
Contracting Officer, shall furnish prior to contract award evi-
dence of its insurability concerning the medical liability
insurance reguired by paragraph (a) of this clause.

(c) Liability insurance may be on either an occurrences
basis or on a claims-made basis. |If the policy is on a claims-
made basis, an extended reporting endorsement (tail) for a
period of not less than 3 years after the end of the contract
term must also be provided.

(d) Evidence of insurance documenting the required cov-
erage for each health care provider who will perform under

this contract shall be provided to the Contracting Officer prior
to the commencement of services under this contract. If the
insurance is on a claims-made basis and evidence of an
extended reporting endorsement is not provided prior to the
commencement of services, evidence of such endorsement
shall be provided to the Contracting Officer prior to the expi-
ration of thiscontract. Final payment under this contract shall
be withheld until evidence of the extended reporting endorse-
ment is provided to the Contracting Officer.

(e) The policies evidencing required insurance shall also
contain an endorsement to the effect that any cancellation or
material change adversely affecting the Government'sinterest
shall not be effective until 30 days after the insurer or the Con-
tractor giveswritten notice to the Contracting Officer. If, dur-
ing the performance period of the contract the Contractor
changes insurance providers, the Contractor must provide
evidence that the Government will be indemnified to the lim-
its specified in paragraph (a) of this clause, for the entire
period of the contract, either under the new policy, or a com-
bination of old and new policies.

(f) The Contractor shall insert the substance of this clause,
including this paragraph (f), in al subcontracts under this
contract for health care services and shall require such sub-
contractors to provide evidence of and maintain insurance in
accordance with paragraph (a) of this clause. At least 5 days
before the commencement of work by any subcontractor, the
Contractor shall furnish to the Contracting Officer evidence
of such insurance.

(End of clause)

* Contracting Officer insert the dollar value(s) of standard cov-
erage(s) prevailing within the local community as to the spe-
cific medical specialty, or speciaties, concerned, or such
higher amount as the Contracting Officer deems necessary to
protect the Government's interests.

52.237-8 Restriction on Severance Payments to Foreign
Nationals.
As prescribed in 37.113-2(a), use the following provision:

RESTRICTION ON SEVERANCE PAYMENTS TO FOREIGN
NATIONALS (AUG 2003)

(8 The Federal Acquisition Regulation (FAR), at
31.205-6(g)(6), limits the cost allowability of severance pay-
ments to foreign nationals employed under a service contract
performed outside the United States unless the agency grants
awaiver pursuant to FAR 37.113-1 before contract award.

(b) In making the determination concerning the granting of
awaiver, the agency will determine that—

(1) The application of the severance pay limitations to
the contract would adversely affect the continuation of a pro-
gram, project, or activity that provides significant support ser-
vices for—
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(i) Members of the armed forces stationed or
deployed outside the United States; or

(if) Employees of an executive agency posted out-
side the United States;

(2) The Contractor has taken (or has established plans
to take) appropriate actions within its control to minimize the
amount and number of incidents of the payment of severance
pay to employees under the contract who are foreign nation-
als; and

(3) The payment of severance pay is necessary in order
to comply with alaw that is generally applicable to a signifi-
cant number of businessesin the country in which the foreign
national receiving the payment performed services under the
contract, or is necessary to comply with a collective bargain-
ing agreement.

(End of provision)

52.237-9 Waiver of Limitation on Severance Paymentsto
Foreign Nationals.

As prescribed in 37.113-2(b), use the following clause:

WAIVER OF LIMITATION ON SEVERANCE PAYMENTS TO
FOREIGN NATIONALS (AUG 2003)

(8 Pursuant to 10 U.S.C. 2324(e)(3)(A) or 41U.S.C.
256(€)(2)(A), as applicable, the cost allowability limitations
in FAR 31.205-6(g)(6) are waived.

(b) This clause may be incorporated into subcontracts
issued under this contract, if approved by the Contracting
Officer.

(End of clause)

52.237-10 ldentification of Uncompensated Overtime.
As prescribed in 37.115-3, insert the following provision:

IDENTIFICATION OF UNCOMPENSATED OVERTIME
(OcT 1997)

(a) Definitions. Asused in this provision—

“ Uncompensated overtime” meansthe hoursworked with-
out additional compensation in excess of an average of
40 hours per week by direct charge employees who are
exempt from the Fair Labor Standards Act. Compensated
personal absences such as holidays, vacations, and sick leave
shall be included in the normal work week for purposes of
computing uncompensated overtime hours.

“Uncompensated overtime rate” is the rate that results
from multiplying the hourly rate for a 40-hour work week by
40, and then dividing by the proposed hours per week. For
example, 45 hours proposed on a 40-hour work week basis at
$20 per hour would be converted to an uncompensated over-

52.2-244

time rate of $17.78 per hour ($20.00 x 40 divided by 45 =
$17.78).

(b) For any proposed hours against which an uncompen-
sated overtime rate is applied, the offeror shall identify in its
proposal the hours in excess of an average of 40 hours per
week, by labor category at the same level of detail as compen-
sated hours, and the uncompensated overtime rate per hour,
whether at the prime or subcontract level. This includes
uncompensated overtime hours that are in indirect cost pools
for personnel whose regular hours are normally charged
direct.

(c) The offeror’s accounting practices used to estimate
uncompensated overtime must be consistent with its cost
accounting practices used to accumulate and report uncom-
pensated overtime hours.

(d) Proposals that include unrealistically low labor rates,
or that do not otherwise demonstrate cost realism, will be con-
sidered in arisk assessment and will be evaluated for award
in accordance with that assessment.

(e) The offeror shall include a copy of its policy addressing
uncompensated overtime with its proposal.

(End of provision)
52.238 [Reserved]

52.239-1 Privacy or Security Safeguards.

As prescribed in 39.107, insert a clause substantially the
same as the following:

PRIVACY OR SECURITY SAFEGUARDS (AUG 1996)

(a8) The Contractor shall not publish or disclose in any
manner, without the Contracting Officer’s written consent,
the details of any safeguards either designed or developed by
the Contractor under this contract or otherwise provided by
the Government.

(b) To the extent required to carry out a program of inspec-
tion to safeguard against threats and hazards to the security,
integrity, and confidentiality of Government data, the Con-
tractor shall afford the Government accessto the Contractor’s
facilities, installations, technical capabilities, operations, doc-
umentation, records, and databases.

(c) If new or unanticipated threats or hazards are discov-
ered by either the Government or the Contractor, or if existing
safeguards have ceased to function, the discoverer shall
immediately bring the situation to the attention of the other

party.

(End of clause)

52.240 [Reserved]
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PRINCIPLE TYPE AND/OR PURPOSE OF CONTRACT

PRoOVISION OR CLAUSE PRESCRIBED IN| P | IBR | UCF | FP CR FP CR FP CR FP CR | T&M | LMV | COM | DDR | A&E | FAC | IND | TRN | SAP | UTL cl
OR SUP | SUP | R&D | R&D | SVC | SVC | CON | CON | LH sveC DEL sveC
¢
52.212-2 Evaluation— 12.301(c)(1) P | No | NA O O O O O O O O O O O O O O

Commercial Items.

52.212-3 Offeror 12.301(b)(2) P | No | NA A A A A A A A A A A A A A R
Representations and
Certifications—Commercial

Items.

Alternate | 12.301(b)(2) P | No | NA A A A A A A A A A A A A A A
Alternate 11 12.301(b)(2) P | No | NA A A A A A A A A A A A A A A
52.212-4 Contract Termsand | 12.301(b)(3) C | Yes| NA A A A A A A A A A A A A A R
Conditions—Commercial

Items.

52.212-5 Contract Termsand | 12.301(b)(4) C | No | NA A A A A A A A A A A A A A R
Conditions Required to

Implement Statutes or
Executive Orders—
Commercial Items

Alternate | 12.301(b)(4) C | No | NA A A A A A A A A A A A A z R
52.213-1 Fast Payment 13.404 C | Yes A A A A
Procedure.
52.213-2 Invoices. 13.302-5(b) C | Yes A
52.213-3 Notice to Supplier. 13.302-5(c) C | Yes A
52.213-4 Terms and 13.302-5(d) C | Yes A

Conditions—Simplified
Acquisitions (Other Than
Commercial Items).

52.214-3 Amendments to 14.201-6 (b)(1)=| P | Yes| L A A A A A A A A A
Invitations for Bids.

52.214-4 False Statementsin Bids.| 14.201-6 (0)(2)=| P |Yes| L | A A A Al A A A A A

FEDERAL AQUISITION REGULATION (FAR) (FAC 2001-15) Matrix 7
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PRINCIPLE TYPE AND/OR PURPOSE OF CONTRACT

PROVISION OR CLAUSE PRESCRIBED P | IBR | UCF | FP CR FP CR FP CR FP CR | T&M | LMV | COM | DDR | A&E | FAC | IND | TRN | SAP | UTL ¢]]
IN OR SUP | SUP | R&D | R&D | SVC | SVC | CON | CON | LH svc DEL sve
c
52.214-5 Submission of Bids. 14.201-6 (c)(1) P | Yes L A A A A A A A A A
52.214-6 Explanation to Prospective |14.201-6 (c)(2) P | Yes L A A A A A A A A A
Bidders.
52.214-7 Late Submissions, 14.201-6 (c)(3) P | Yes L A A A A A A A A A
Modifications, and Withdrawals of
Bids.
52.214-10 Contract Award—Seadled  |14.201-6 (€)= P | Yes L A A A A A A A A
Bidding.
52.214-12 Preparation of Bids. 14.201-6(f) P | Yes L A A A A A A A A
52.214-13 Telegraphic Bids. 14.201-6 (g)(1) | P | Yes L A A A A A A A A A
Alternate | 14.201-6 (g)(2) | P | Yes L A A
52.214-14 Place of Performance— 14.201-6(h) P | No K A A A A A A A A
Sealed Bidding.
52.214-15 Period for Acceptance of | 14.201-6(i) P | Yes L A A A A A A A A
Bids.
52.214-16 Minimum Bid Acceptance | 14.201-6(j) P | No K A A A A A A A A
Period.
52.214-18 Preparation of Bids— 14.201-6(1) P | Yes A
Construction.
52.214-19 Contract Award—Sealed | 14.201-6(m) P | Yes A A
Bidding—Construction.
52.214-20 Bid Samples. 14.201-6 (0)(1) | P | Yes L A A A A
Alternate | 14.201-6 P | Yes L A A A A
(0
Alternate 1 14.201-6 P | Yes L A A A A
(0)(2)(i)
FEDERAL ACQUISITION REGULATION (FAR) Matrix 8
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PRINCIPLE TYPE AND/OR PURPOSE OF CONTRACT

PROVISION OR CLAUSE PRESCRIBED P | IBR | UCF | FP CR FP CR FP CR FP CR | T&M | LMV | COM | DDR | A&E | FAC | IND | TRN | SAP | UTL cl
IN OR SUP | SUP | R&D | R&D | SVC | SVC | CON | CON | LH svC DEL svC
[@
52.222-47 SCA Minimum Wagesand  |22.1006(d) C | Yes | A A A A A A A
Fringe Benefits Applicable to 22.1012-3(d)(1)

Successor Contract Pursuant to
Predecessor Contractor Collective
Bargaining Agreements (CBA).

52.222-48 Exemption from Application |22.1006(€)(1) C | Yes | A A A A
of Service Contract Act Provisions for
Contracts for Maintenance, Calibration,
and/or Repair of Certain Information
Technology, Scientific and Medical
and/or Office and Business
Equipment—Contractor Certification.

52.222-49 Service Contract Act—Place |22.1006(f) C | Yes | A A A A A A A
of Performance Unknown. 22.1009-4(c)
52.223-3 Hazardous Material 23.303 C | Yes | A A A A A A A A A A A A A A A A A A
Identification and Material Safety Data.
Alternate | 23.303(b) C | Yes | A A A A A A A A A A A A A A A A A A
52.223-4 Recovered Material 23.406(a) P |Yes| K A A A A A A A A A A A A A A A A A A
Certification.
52.223-5 Pollution Prevention and 23.1005 C | Yes | A A A A A A A A A A A A A A A A A A

Right-to-Know Information.

Alternate | 23.1005(b) C | Yes | A A A A A A A A A A A A A A A A A A

Alternate 11 23.1005(c) C | Yes | A A A A A A A A A A A A A A A A A A

52.223-6 Drug-Free Workplace. 23.505 C | Yes | A A A A A A A A A A A A A A A A A A

52.223-7 Notice of Radioactive 23.602 C No | A A A A A A A A A A A A A
Materials.
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PRINCIPLE TYPE AND/OR PURPOSE OF CONTRACT

PROVISION OR CLAUSE PRESCRIBED | P | IBR |UCF | FP | CR FP CR FP CR FP CR | T&M | LMV | COM | DDR | A&E | FAC | IND | TRN | SAP | UTL ¢]]
IN OR SUP | SUP | R&D | R&D | SVC | SVC | CON | CON | LH svc DEL svc
c
52.223-9 Estimate of Percentage of 23.406(b) C | No | A A A A A A A A A A A A A A A A A A
Recovered Material Content for EPA
Designated Products.
Alternate | 23.406(b) C | No | A A A A A A A A A A A A A A A A A A
52.223-10 Waste Reduction Program. 23.705 C | Yes | A A A A
52.223-11 Ozone-Depleting Substances. |23.804(a) C | No | A A A A
52.223-12 Refrigeration Equipment and | 23.804(b) C | Yes | A A A A A A
Air Conditioners.
52.223-13 Certification of Toxic 23.906(a) &5 P | No K R R R R R R R R R R R R R R R R R
Chemical Release Reporting.
52.223-14 Toxic Chemical Release 23.906(b) & C | Yes | R R R R R R R R R R R R R R R R R
Reporting.
52.224-1 Privacy Act Notification. 24.104(a) C | Yes | A A A A A A A A A A A A A A A A A
52.224-2 Privacy Act. 24.104(b) C | Yes | A A A A A A A A A A A A A A A A A
52.225-1 Buy American Act—Supplies. |25.1101 Yes | A A A A A A A A A A A A
@) c
52.225-2 Buy American Act Certificate. |25.1101 No K A A A A A A A A A A A
@@ P
52.225-3 Buy American Act—North 25.1101 Yes | A A A A A A A
American Free Trade Agreement— b)) C
Israeli Trade Act.
Alternate | 25.1101 C | Yes | A A A A A A A
(b)(2)(ii)
Alternate 1 25.1101 C | Yes | A A A A A A A
(b)(1)(iii)
52.225-4 Buy American Act—North 25.1101 P | No K A A A A A A
American Free Trade Agreement— B)(2)(i)
Israeli Trade Act Certificate.
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53.000
53.001

53.100
53.101
53.102
53.103
53.104
53.105
53.106
53.107
53.108
53.109
53.110
53.111

53.200
53.201
53.201-1

53.202
53.203
53.204
53.204-1

53.204-2
53.205
53.205-1
53.206
53.207
53.208
53.209
53.209-1
53.210
53.211
53.212
53.213

53.214
53.215
53.215-1
53.216
53.216-1

53.217
53.218
53.219
53.220
53.221

PART 53—FORMS

Scope of part.
Definitions.

Subpart 53.1—General
Scope of subpart.
Requirements for use of forms.
Current editions.
Exceptions.
Overprinting.
Computer generation.
Special construction and printing.
Obtaining forms.
Recommendations concerning forms.
Forms prescribed by other regulations.
Continuation sheets.
Contract clause.

Subpart 53.2—Prescription of Forms
Scope of subpart.

Federal acquisition system.

Contracting authority and responsibilities (SF
1402).

[Reserved]

[Reserved]

Administrative matters.

Safeguarding classified information within
industry (DD Form 254, DD Form 441).
Contract reporting.

Publicizing contract actions.

Paid advertisements.

[Reserved]

[Reserved]

[Reserved]

Contractor qualifications.

Responsible prospective contractors.
[Reserved]

[Reserved]

Acquisition of commercial items.

Simplified acquisition procedures (SF's 18, 30,
44, 1165, 1449, and OF's 336, 347, and 348).
Sealed bidding.

Contracting by negotiation.

Solicitation and receipt of proposals.

Types of contracts.

Delivery orders and orders under basic ordering
agreements (OF 347).

[Reserved]

[Reserved]

Small business programs.

[Reserved]

[Reserved]

53.222  Application of labor laws to Government
acquisitions (SF's 99, 308, 1093, 1413, 1444,
1445, 1446, WH-347).
53.223  [Reserved]
53.224  [Reserved]
53.225 [Reserved]
53.226  [Reserved]
53.227  [Reserved]
53.228  Bonds and insurance.
53229  Taxes (SF's 1094, 1094-A).
53.230  [Reserved]
53.231  [Reserved]
53.232  Contract financing (SF 1443).
53.233  [Reserved]
53.234  [Reserved]
53.235  Research and development contracting (SF 298).
53.236  Construction and architect-engineer contracts.
53.236-1 Construction.
53.236-2 Architect-engineer services (SF's 252, 254, 255,
1421).
53.237  [Reserved]
53.238  [Reserved]
53.239  [Reserved]
53.240 [Reserved]
53.241  [Reserved]
53.242  Contract administration.
53.242-1 Novation and change-of-name agreements
(SF 30).
53.243  Contract modifications (SF 30).
53.244  [Reserved]
53.245  Government property.
53.246  [Reserved]
53.247  Transportation (U.S. Government Bill of Lading).
53.248  [Reserved]
53.249  Termination of contracts.
53.250  [Reserved]
53.251  Contractor use of Government supply sources
(OF 347).
Subpart 53.3—Illustration of Forms
53.300  Scope of subpart.
53301  Standard forms.
53.302  Optional forms.
53.303  Agency forms.
53.301-18 SF 18, Request for Quotation.
53.301-24 SF 24, Bid Bond.
53.301-25 SF 25, Performance Bond.
53.301-25-A SF 25-A, Payment Bond.
53.301-25-B SF 25-B, Continuation Sheet (For SF's
24, 25, and 25-A).
53.301-26 SF 26, Award/Contract.
53.301-28 SF 28, Affidavit of Individual Surety.

(FAC 2001-15)



FAC 2001-15 AUGUST 25, 2003

FEDERAL ACQUISITION REGULATION

53-2

53.301-30
53.301-33
53.301-34
53.301-35
53.301-44

53.301-98

53.301-98a

53.301-99

53.301-120

53.301-120-A

53.301-126

53.301-126-A

53.301-252

53.301-254

53.301-255

53.301-273

53.301-274

53.301-275

53.301-279

53.301-281

53.301-294

53.301-295

53.301-298
53.301-308

53.301-1034

SF 30, Amendment of Solicitation/
Modification of Contract.

SF 33, Solicitation, Offer and Award.
SF 34, Annual Bid Bond.

SF 35, Annual Performance Bond.

SF 44, Purchase Order—Invoice—
Voucher.

SF 98, Notice of Intention to Make a
Service Contract and Response to
Notice.

SF 98a, Notice of Intention to Make a
Service Contract and Response to
Notice (Attachment A).

SF 99, Notice of Award of Contract.
SF 120, Report of Excess Personal
Property.

SF 120-A, Continuation Sheet (Report
of Excess Personal Property).

SF 126, Report of Personal Property
for Sale.

SF 126-A, Report of Personal Property
for Sale (Continuation Sheet).

SF 252, Architect-Engineer Contract.
SF 254, Architect-Engineer and
Related Services Questionnaire.

SF 255, Architect-Engineer and
Related Services Questionnaire for
Specific Project.

SF 273, Reinsurance Agreement for a
Miller Act Performance Bond.

SF 274, Reinsurance Agreement for a
Miller Act Payment Bond.

SF 275, Reinsurance Agreement in
Favor of the United States.

SF 279, Federal Procurement Data
System (FPDS)—Individual Contract
Action Report.

SF 281, Federal Procurement Data
System (FPDS)—Summary Contract
Action Report ($25,000 or Less).

SF 294, Subcontracting Report for
Individual Contracts.

SF 295, Summary Subcontract Report.
SF 298, Report Documentation Page.
SF 308, Request for Wage
Determination and Response to
Request.

SF 1034, Public Voucher for
Purchases and Services Other Than
Personal.

53.301-1034A

53.301-1035

53.301-1035A

53.301-1093

53.301-1094
53.301-1094A

53.301-1165

53.301-1402
53.301-1403

53.301-1404

53.301-1405

53.301-1406

53.301-1407

53.301-1408

53.301-1409

53.301-1410

53.301-1413

53.301-1414
53.301-1415

53.301-1416

53.301-1417

53.301-1418

53.301-1420

53.301-1421

SF 1034A, Public VVoucher for
Purchases and Services Other Than
Personal—M emorandum Copy.

SF 1035, Public Voucher for
Purchases and Services Other Than
Personal, Continuation Sheet.

SF 1035A, Public VVoucher for
Purchases and Services Other Than
Personal— Memorandum,
Continuation Sheet.

SF 1093, Schedule of Withholdings
Under the Davis-Bacon Act and/or the
Contract Work Hours and Safety
Standards Act).

SF 1094, U.S. Tax Exemption Form.
SF 1094A, Tax Exemption Forms
Accountability Record.

SF 1165, Receipt for Cash—
Subvoucher.

SF 1402, Certificate of Appointment.
SF 1403, Preaward Survey of
Prospective Contractor (General).
SF 1404, Preaward Survey of
Prospective Contractor—Technical.
SF 1405, Preaward Survey of
Prospective Contractor—Production.
SF 1406, Preaward Survey of
Prospective Contractor—Quality
Assurance.

SF 1407, Preaward Survey of
Prospective Contractor—Financial
Capability.

SF 1408, Preaward Survey of
Prospective Contractor—Accounting
System.

SF 1409, Abstract of Offers.

SF 1410, Abstract of Offers—
Continuation.

SF 1413, Statement and
Acknowledgment.

SF 1414, Consent of Surety.

SF 1415, Consent of Surety and
Increase of Penalty.

SF 1416, Payment Bond for Other
Than Construction Contracts.

SF 1417, Pre-solicitation Notice
(Construction Contract).

SF 1418, Performance Bond for Other
Than Construction Contracts.

SF 1420, Performance Evaluation—
Construction Contracts.

SF 1421, Performance Evaluation
(Architect-Engineer).
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53.301-1423

53.301-1424
53.301-1426

53.301-1427

53.301-1428

53.301-1429

53.301-1430

53.301-1431

53.301-1432

53.301-1433

53.301-1434

53.301-1435

53.301-1436

53.301-1437

53.301-1438

53.301-1439

53.301-1440

53.301-1442

53.301-1443

53.301-1444

53.301-1445
53.301-1446

53.301-1447
53.301-1449

53.302-17
53.302-90

SF 1423, Inventory Verification
Survey.

SF 1424, Inventory Disposal Report.
SF 1426, Inventory Schedule A
(Metals in Mill Product Form).

SF 1427, Inventory Schedule A—
Continuation Sheet (Metals in Mill
Product Form).

SF 1428, Inventory Schedule B.

SF 1429, Inventory Schedule B—
Continuation Sheet.

SF 1430, Inventory Schedule C
(Work-in-Process).

SF 1431, Inventory Schedule C—
Continuation Sheet (Work-in-
Process).

SF 1432, Inventory Schedule D
(Specia Tooling and Specia Test
Equipment).

SF 1433, Inventory Schedule D—
Continuation Sheet (Special Tooling
and Special Test Equipment).

SF 1434, Termination Inventory
Schedule E (Short Form For Use With
SF 1438 Only).

SF 1435, Settlement Proposal
(Inventory Basis).

SF 1436, Settlement Proposal (Total
Cost Basis).

SF 1437, Settlement Proposal for
Cost-Reimbursement Type Contracts.
SF 1438, Settlement Proposal (Short
Form).

SF 1439, Schedule of Accounting
Information.

SF 1440, Application for Partial
Payment.

SF 1442, Solicitation, Offer, and
Award (Construction, Alteration, or
Repair).

SF 1443, Contractor's Request for
Progress Payment.

SF 1444, Request for Authorization of
Additional Classification and Rate.
SF 1445, Labor Standards Interview.
SF 1446, Labor Standards
Investigation Summary Sheet.

SF 1447, Solicitation/Contract.

SF 1449, Solicitation/Contract/Order
for Commercial Items.

Optional Form 17, Offer Label.
Optional Form 90, Release of Lien on
Real Property.

53.302-91

53.302-307
53.302-308

53.302-309

53.302-312

53.302-336

53.302-347

53.302-348

53.302-1419

53.302-1419A

53.303-DD-254

53.303-DD-441

53.303-WH-347

Optional Form 91, Release of Personal
Property from Escrow.

Optional Form 307, Contract Award.
Optional Form 308, Solicitation and
Offer—Negotiated Acquisition.
Optional Form 309, Amendment of
Solicitation.

Optional Form 312, Small
Disadvantaged Business Participation
Report.

Optional Form 336, Continuation
Sheet.

Optional Form 347, Order for Supplies
or Services.

Optional Form 348, Order for Supplies
or Services Schedule—Continuation.
Optional Form 1419, Abstract of
Offers—Construction.

Optional Form 1419A, Abstract of
Offers—Construction, Continuation
Sheet.

Department of Defense DD Form 254,
Contract Security Classification
Specification.

Department of Defense DD Form 441,
Security Agreement.

Department of Labor Form WH-347,
Payroll (For Contractor's Optional
Use).

Forms Authorized for L ocal Reproduction

SFLLL
SFLLL-A

SF 18
SF 24
SF 25
SF 25A
SF 25B

SF 28
SF 33
SF 34
SF 35
SF 273
SF 274

SF 275

Disclosure of Lobbying Activities
Disclosure of Lobbying Activities—
Continuation Sheet

Request for Quotation

Bid Bond

Performance Bond

Payment Bond

SF 25-B, Continuation Sheet (For SF's
24, 25, and 25-A)

Affidavit of Individual Surety
Solicitation, Offer and Award
Annual Bid Bond

Annual Performance Bond

Reinsurance Agreement for a Miller
Act Performance Bond
Reinsurance Agreement for a Miller
Act Payment Bond

Reinsurance Agreement in Favor of
the United States

53-3
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SF 279

SF 281

SF 294

SF 295
SF 308

SF 1403

SF 1404

SF 1405

SF 1406

SF 1407

SF 1408

SF 1409

SF 1410

SF 1414

SF 1415

SF 1416

SF 1418

SF 1420

SF 1423

SF 1424
SF 1426

Federal Procurement Data System
(FPDS)—Individual Contract Action
Report

Federal Procurement Data System
(FPDS)—Summary Contract Action
Report ($25,000 or Less)
Subcontracting Report for Individual
Contracts

Summary Subcontract Report
Request for Wage Determination and
Response to Request

Preaward Survey of Prospective
Contractor (General)

Preaward Survey of Prospective
Contractor—Technical

Preaward Survey of Prospective
Contractor—Production

Preaward Survey of Prospective
Contractor—Quality Assurance
Preaward Survey of Prospective
Contractor—Financial Capability
Preaward Survey of Prospective
Contractor—Accounting System
Abstract of Offers

Abstract of Offers—Continuation.
Consent of Surety

Consent of Surety and Increase of
Penalty

Payment Bond for Other Than
Construction Contracts
Performance Bond for Other Than
Construction Contracts
Performance Evaluation—
Construction Contracts

Inventory Verification Survey
Inventory Disposal Report
Inventory Schedule A (Metalsin Mill
Product Form)
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SF 1427

SF 1428
SF 1429

SF 1430

SF 1431

SF 1432

SF 1433

SF 1434

SF 1435
SF 1436
SF 1437

SF 1438
SF 1439
SF 1440
SF 1445
SF 1446

SF 1449

OF 90
OF 91

OF 307
OF 308

OF 309
OF 312

OF 347

Inventory Schedule A—Continuation
Sheet (Metals in Mill Product Form)
Inventory Schedule B

Inventory Schedule B—Continuation
Sheet

Inventory Schedule C (Work-in-
Process)

Inventory Schedule C—Continuation
Sheet (Work-in-Process)

Inventory Schedule D (Special
Tooling and Special Test Equipment)
Inventory Schedule D—Continuation
Sheet (Special Tooling and Special
Test Equipment)

Termination Inventory Schedule E
(Short Form For Use With SF 1438
Only)

Settlement Proposal (Inventory Basis)
Settlement Proposal (Total Cost Basis)
Settlement Proposal for Cost-
Reimbursement Type Contracts
Settlement Proposal (Short Form)
Schedule of Accounting Information
Application for Partial Payment
Labor Standards Interview

Labor Standards Investigation
Summary Sheet
Solicitation/Contract/Order for
Commercial Items

Release of Lien on Real Property
Release of Personal Property from
Escrow

Contract Award

Solicitation and Offer—Negotiated
Acquisition

Amendment of Solicitation

Small Disadvantaged Business
Participation Report

Order for Supplies or Services



SUBPART 53.2—PRESCRIPTION OF FORMS

53.209-1

Subpart 53.2—Prescription of Forms

53.200 Scope of subpart.

This subpart prescribes standard forms and references
optional forms and agency-prescribed forms for use in acqui-
sition. Consistent with the approach used in Subpart 52.2, this
subpart is arranged by subject matter, in the same order as,
and keyed to, the parts of the FAR in which the form usage
reguirements are addressed. For example, forms addressed in
FAR Part 14, Sealed Bidding, are treated in this subpart in
section 53.214, Sealed Bidding; forms addressed in FAR Part
43, Contract Modifications, are treated in this subpart in sec-
tion 53.243, Contract modifications. The following example
illustrates how the subjects are keyed to the parts in which
they are addressed:

'53.243 Contract Modifications (SF 30).

—L’ SECTION (KEYED TO FAR PART

CONTAINING SUBJECT MATTER:
USAGE REQUIREMENTS FOR SF 30
ARE ADDRESSED IN PART 43,
CONTRACT MODIFICATIONS)

——» PART AND SUBPART (INVARIABLE)

53.201 Federal acquisition system.

53.201-1 Contracting authority and responsibilities (SF
1402).

SF 1402 (10/83), Certificate of Appointment. SF 1402 is
prescribed for use in appointing contracting officers, as spec-
ified in 1.603-3.

53.202 [Reserved]
53.203 [Reserved]
53.204 Administrative matters.

53.204-1 Safeguarding classified information within
industry (DD Form 254, DD Form 441).

The following forms, which are prescribed by the Depart-
ment of Defense, shall be used by agencies covered by the
Defense Industrial Security Program if contractor access to
classified information is required, as specified in Subpart 4.4
and the clause at 52.204-2:

(a) DD Form 254 (Department of Defense (DoD)), Con-
tract Security Classification Specification. (See 4.403(c)(1).)

(b) DD Form 441 (DoD), Security Agreement. (See para-
graph (b) of the clause at 52.204-2.)

53.204-2 Contract reporting.

The following forms are prescribed for use by executive
agencies in reporting contract actions, as specified in
4.602(c):

(a) SF 279 (Rev. 10/00), Federal Procurement Data Sys-
tem (FPDS—Individual Contract Action Report. (See
4.602(c).)

(b) SF 281 (Rev. 10/00), Federal Procurement Data Sys-
tem (FPDS)—Summary Contract Action Report ($25,000 or
Less). (See 4.602(c).)

53.205 Publicizing contract actions.

53.205-1 Paid advertisements.

SF 1449, prescribed in 53.212, shall be used to place orders
for paid advertisements as specified in 5.503.

53.206 [Reserved]
53.207 [Reserved]
53.208 [Reserved]
53.209 Contractor qualifications.

53.209-1 Responsible prospective contractors.

The following forms are prescribed for use in conducting
preaward surveys of prospective contractors, as specified in
9.106-1, 9.106-2, and 9.106-4:

(a) SF 1403 (Rev. 9/88), Preaward Survey of Prospective
Contractor (General). SF 1403 is authorized for local repro-
duction.

(b) SF 1404 (Rev. 9/88), Preaward Survey of Prospective
Contractor—Technical. SF 1404 isauthorized for local repro-
duction.

(c) SF 1405 (Rev. 9/88), Preaward Survey of Prospective
Contractor—Production. SF 1405 is authorized for loca
reproduction.

(d) SF 1406 (Rev. 11/97), Preaward Survey of Prospective
Contractor—Quality Assurance. SF 1406 is authorized for
local reproduction.

(e) SF 1407 (Rev. 9/88), Preaward Survey of Prospective
Contractor—Financial Capability. SF 1407 is authorized for
local reproduction.

(f) SF 1408 (Rev. 9/88), Preaward Survey of Prospective
Contractor—Accounting System. SF 1408 is authorized for
local reproduction.

(FAC 2001-15) 53.2-1
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53.210 [Reserved]
53.211 [Reserved]

53.212 Acquisition of commercial items.

SF 1449 (Rev. 4/02), Solicitation/Contract/Order for
Commercial Items. SF 1449 is prescribed for use in solicita-
tions and contracts for commercial items. Agencies may pre-
scribe additional detailed instructions for use of the form.

53.213 Simplified acquisition procedures (SF's 18, 30, 44,

1165, 1449, and OF's 336, 347, and 348).

Thefollowing forms are prescribed as stated in this section
for use in simplified acquisition procedures, orders under
existing contracts or agreements, and orders from required
sources of supplies and services:

(8) SF 18 (Rev. 6/95), Request for Quotations, or SF 1449
(Rev. 4/02), Solicitation/Contract/Order for Commercial
Items. SF 18 is prescribed for use in obtaining price, cost,
delivery, and related information from suppliers as specified
in 13.307(b). SF 1449, as prescribed in 53.212, or other
agency forms/automated formats, may also be used to obtain
price, cost, delivery, and related information from suppliers
as specified in 13.307(b).

(b) SF 30 (Rev. 10/83), Amendment of Solicitation/ Modi-
fication of Contract. SF 30, prescribed in 53.243, may be used
for modifying purchase orders, as specified in 13.307(c)(3).

(c) SF 44 (Rev. 10/83), Purchase Order Invoice Voucher.
SF 44 is prescribed for use in simplified acquisition proce-
dures, as specified in 13.306.

(d) SF 1165 (6/83 Ed.), Receipt for Cash-Subvoucher.
SF 1165 (GAO) may be used for imprest fund purchases, as
specified in 13.307(e).

(e) OF 336 (4/86 Ed.), Continuation Sheet. OF 336, pre-
scribed in 53.214(h), may be used as a continuation sheet in
solicitations, as specified in 13.307(c)(1).

(f) SF 1449, (Rev. 4/02) Solicitation/Contract/Order for
Commercial Items prescribed in 53.212, OF 347 (Rev. 6/95),
Order for Supplies or Services, and OF 348 (10/83 Ed.),
Order for Supplies or Services—Schedule Continuation.
SF 1449, OF's 347 and 348 (or approved agency forms/auto-
mated formats) may be used as follows:

(1) To accomplish acquisitions under simplified acqui-
sition procedures, as specified in 13.307.

(2) To establish blanket purchase agreements (BPA's),
as specified in 13.303-2, and to make purchases under BPA's,
as specified in 13.303-5.

(3) To issue orders under basic ordering agreements, as
specified in 16.703(d)(2)(i).

(4) As otherwise specified in this chapter (e.g., see
5.503(8)(2), 8.405-2, 36.701(c), and 51.102(e)(3)(ii)).

53.2-2

53.214 Sealed bidding.

The following forms are prescribed for use in contracting
by sealed bidding (except for construction and architect-engi-
neer services):

(a) SF 26 (4/85), Award/Contract. SF 26 is prescribed for
use in awarding sealed bid contracts for supplies or services
in which bids were obtained on SF 33, Solicitation, Offer and
Award, as specified in 14.408-1(d)(1). Pending issuance of a
new edition of the form, the reference in “block 1" should be
amended to read “15 CFR 700".

(b) SF 30, Amendment of Solicitation/Modification of Con-
tract. SF 30, prescribed in 53.243, shall be used in amending
invitations for bids, as specified in 14.208(a).

(c) SF 33 (Rev. 9/97), Solicitation, Offer and Award. SF 33
is prescribed for use in soliciting bids for supplies or services
and for awarding the contracts that result from the bids, as
specified in 14.201-2(a)(1), unless award is accomplished by
SF 26.

(d) SF 1447 (5/88 Ed.), Solicitation/Contract. SF 1447 is
prescribed for use in soliciting supplies or services and for
awarding contracts that result from the bids. It shall be used
when the simplified contract format is used (see 14.201-9)
and may be used in place of the SF 26 or SF 33 with other
solicitations and awards. Agencies may prescribe additional
detailed instructions for use of the form.

(e) [Reserved]

(f) SF 1409 (Rev. 9/88), Abstract of Offers, and SF 1410
(9/88), Abstract of Offers—Continuation. SF 1409 and SF
1410 are prescribed for use in recording bids, as specified in
14.403(a).

(g) OF 17 (Rev. 12/93), Offer Label. OF 17 may be fur-
nished with each invitation for bids to facilitate identification
and handling of bids, as specified in 14.202-3(b).

(h) OF 336 (Rev. 3/86), Continuation Sheet. OF 336 may
be used as a continuation sheet in solicitations, as specified in
14.201-2(b).

53.215 Contracting by negotiation.

53.215-1 Solicitation and receipt of proposals.

Thefollowing formsare prescribed, as stated in the follow-
ing paragraphs, for use in contracting by negotiation (except
for construction, architect-engineer services, or acquisitions
made using simplified acquisition procedures):

(a) SF 26 (Rev. 4/85), Award/Contract. SF 26, prescribed
in 53.214(a), may be used in entering into negotiated con-
tracts in which the signature of both parties on a single docu-
ment is appropriate, as specified in 15.509.

(b) SF 30 (Rev. 10/83), Amendment of Solicitation/Modifi-
cation of Contract. SF 30, prescribed in 53.243, may be used
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Standard Form [Reserved]
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Standard Form [Reserved]
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