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FAC 2005- 75 SUMVARY OF | TEM5

Federal Acquisition Circular (FAC) 2005-75 amends the
Federal Acquisition Regulation (FAR) as specified below:

ltem | —EPEAT Itens (FAR Case 2013-016)

This interim rule implements changes in the Electronic
Product Environmental Assessment Tool (EPEAT®)-registry
requirements at FAR subpart 23.7. The Federal Acquisition
Regulation requirement to procure EPEAT®-registered products is
revised to incorporate the revised standard applicable to personal
computer products and to add the standards for imaging equipment
and televisions.

Repl acenent pages: 2.1-7 and 2.1-8; 7.1-1 and 7.1-2; 11.1-1 and
11.1-2; 23.1-1 and 23.1-2; 23.7-1 and 23.7-2; 39.1-1 and 39.1-2;
TOC pp. 52-3 and 52-6; 52.2-37 thru 52.2-42; 52.2-137 thru 52.2-
150.2; and 52.3-15 and 52.3-16.

Item || —€ontracting with Wnen-owned Smal | Busi ness Concerns (FAR
Case 2013-010)

This final rule adopts as final, without change, an interim
rule that amended FAR 19.1505 to remove the dollar limitation for
set-asides for economically disadvantaged women-owned small business
(EDWOSB) concerns or women-owned small business (WOSB) concerns
eligible under the Women-owned Small Business (WOSB) Program. This
interim rule implemented section 1697 of the National Defense
Authorization Act for Fiscal Year 2013, Public Law 112-239, which
amended section 8(m) of the Small Business Act, (15 U.S.C. 637(m)).

As a result of this change, contracting officers may set aside
acquisitions for competition restricted to EDWOSB concerns or WOSB
concerns eligible under the WOSB Program at any dollar level above
the micro-purchase threshold, provided the other requirements for a
set-aside under the WOSB Program are met.

Repl acenent pages: None.

I[temIll—+timtation on Allowabl e Governnent Contractor Conpensation
Costs (FAR Case 2014-012)

This interim rule amends the FAR to implement Section 702 of
the Bipartisan Budget Act of 2013. In accordance with Section 702,
this interim rule revises the allowable cost limit relative to the
compensation of contractor and subcontractor employees. In the
current FAR, this limitation on the allowability of compensation is
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an amount set annually by Office of Federal Procurement Policy and
covers all Federal agencies; it is currently $952.308. Under this
interim rule, this limitation on a contractor’s employee’s
compensation will be $487,000, adjusted annually to reflect the
change in the Employment Cost Index for all workers as calculated by
the Bureau of Labor Statistics. Also, in accordance with Section
702, this interim rule implements the possible exception to this
allowable cost limit for scientists, engineers, or other specialists
upon an agency determination that such exceptions are needed to
ensure that the executive agency has continued access to needed
skills and capabilities. Because most contracts awarded to small
businesses are awarded on a competitive, fixed-price basis, the
impact of this compensation limitation on small businesses will be
minimal.

Repl acenent pages: 31.2-9 thru 31.2-14.2.

Loosel eaf Only Corrections
42. 709 [ Arended]

1. Amend section 42.709 by removing from paragraph (a) “41 U.S.C.
4303 through (d)” and adding “41 U.S.C. 4303” in its place.

Repl acenment pages: 42.7-5 and 42.7-6.
52.227-21 [ Anended]

1. Amend section 52.227-21 by removing from the date of the
clause “May 20077 and adding “May 2014 in its place.

Repl acenent pages: 52.2-169 and 52.2-170.
52. 230- 4 [ Anended]

2. Amend section 52.230-4 by removing from the date of the clause
“May 2012”7 and adding “May 2014 in its place.

Repl acenent pages: 52.2-193 and 52.2-194.
52. 301 [ Arended]
3. Amend section 52.301 by revising the table at 52.203-15,
52.203-17, 52.211-11, 52.214-34, 52.214-35, 52.223-19, 52.232-
7 Alternate 1, and 52.245-1 Alternate 1 and I1.

Repl acenent pages: 52.3-3 thru 52.3-8; 52.3-21 and 52.3-22; and
52.3-27 and 52.3-28.
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NOTE: The FAR is segmented by subparts. The FAR page numbers
reflect FAR Subparts. For example, “2.1-7” is page 7 of subpart
2.1.

Remove Pages Insert Pages
2.1-7 and 2.1-8 2.1-7 and 2.1-8
7.1-1 and 7.1-2 7.1-1 and 7.1-2
11.1-1 and 11.1-2 11.1-1 and 11.1-2
23.1-1 and 23.1-2 23.1-1 and 23.1-2
23.7-1 and 23.7-2 23.7-1 thru 23.7-4
31.2-9 thru 31.2-14_.2 31.2-9 thru 31.2-14_.2
39.1-1 and 39.1-2 39.1-1 and 39.1-2
42 _.7-5 and 42.7-6 42 _.7-5 and 42.7-6
Part 52 TOC Part 52 TOC
pp- 52-3 thru 52-6 pp. 52-3 thru 52-6
52.2-37 thru 52_.2-42 52.2-37 thru 52.2-42
52.2-137 thru 52.2-150.2 52.2-137 thru 52.2-150.2
52.2-169 and 52.2-170 52.2-169 and 52.2-170
52.2-193 and 52.2-194 52.2-193 and 52.2-194
Matrix Matrix
52.3-3 thru 52.3-8 52.3-3 thru 52.3-8
52.3-15 and 52.3-16 52.3-15 and 52.3-16
52.3-21 and 52.3-22 52.3-21 and 52.3-22
52.3-27 and 52.3-28 52.3-27 and 52.3-28
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SUBPART 2.1—DEFINITIONS

2.101

emergency relief activities established in accordance with
6 U.S.C. 796, Registry of Disaster Response Contractors.
The Registry contains information on contractors who are
willing to perform disaster or emergency relief activities
within the United States and its outlying areas. The Registry
is accessed via https://www.acquisition.gov and alternately
through the FEMA website at http.//www.fema.gov/business/
index.shtm. (See 26.205.)

“Drug-free workplace” means the site(s) for the perfor-
mance of work done by the contractor in connection with a
specific contract where employees of the contractor are pro-
hibited from engaging in the unlawful manufacture, distribu-
tion, dispensing, possession, or use of a controlled substance.

“Earned value management system” means a project man-
agement tool that effectively integrates the project scope of
work with cost, schedule and performance elements for opti-
mum project planning and control. The qualities and operat-
ing characteristics of an earned value management system are
described in American National Standards Institute /Electron-
ics Industries Alliance (ANSI/EIA) Standard-748, Earned
Value Management Systems. (See OMB Circular A-11,
Part 7.)

“Economically disadvantaged women-owned small busi-
ness (EDWOSB) concern”—(see definition of “Women-
Owned Small Business (WOSB) Program” in this section).

“Effective date of termination” means the date on which
the notice of termination requires the contractor to stop per-
formance under the contract. If the contractor receives the ter-
mination notice after the date fixed for termination, then the
effective date of termination means the date the contractor
receives the notice.

“Electronic and information technology (EIT)” has the
same meaning as “information technology” except EIT also
includes any equipment or interconnected system or sub-
system of equipment that is used in the creation, conversion,
or duplication of data or information. The term EIT, includes,
but is not limited to, telecommunication products (such as
telephones), information kiosks and transaction machines,
worldwide websites, multimedia, and office equipment (such
as copiers and fax machines).

“Electronic commerce” means electronic techniques for
accomplishing business transactions including electronic mail
or messaging, World Wide Web technology, electronic bulle-
tin boards, purchase cards, electronic funds transfer, and elec-
tronic data interchange.

“Electronic data interchange (EDI)”” means a technique for
electronically transferring and storing formatted information
between computers utilizing established and published for-
mats and codes, as authorized by the applicable Federal Infor-
mation Processing Standards.

“Electronic Funds Transfer (EFT)” means any transfer of
funds, other than a transaction originated by cash, check, or
similar paper instrument, that is initiated through an electronic

terminal, telephone, computer, or magnetic tape, for the pur-
pose of ordering, instructing, or authorizing a financial insti-
tution to debit or credit an account. The term includes
Automated Clearing House transfers, Fedwire transfers, and
transfers made at automatic teller machines and point-of-sale
terminals. For purposes of compliance with 31 U.S.C. 3332
and implementing regulations at 31 CFR Part 208, the term
“electronic funds transfer” includes a Governmentwide com-
mercial purchase card transaction.

“End product” means supplies delivered under a line item
of a Government contract, except for use in Part 25 and the
associated clauses at 52.225-1, 52.225-3, and 52.225-5, see
the definitions in 25.003, 52.225-1(a), 52.225-3(a), and
52.225-5(a).

“Energy-efficient product”— (1) Means a product that—

(i) Meets Department of Energy and Environmental
Protection Agency criteria for use of the Energy Star trade-
mark label; or

(i1) Is in the upper 25 percent of efficiency for all
similar products as designated by the Department of Energy’s
Federal Energy Management Program.

(2) As used in this definition, the term “product” does
not include any energy-consuming product or system
designed or procured for combat or combat-related missions
(42 U.S.C. 8259b).

“Energy-efficient standby power devices” means products
that use—

(1) External standby power devices, or that contain an
internal standby power function; and

(2) No more than one watt of electricity in their standby
power consuming mode or meet recommended low standby
levels as designated by the Department of Energy Federal
Energy Management Program.

“Energy-savings performance contract” means a contract
that requires the contractor to—

(1) Perform services for the design, acquisition, financ-
ing, installation, testing, operation, and where appropriate,
maintenance and repair, of an identified energy conservation
measure or series of measures at one or more locations;

(2) Incur the costs of implementing the energy savings
measures, including at least the cost (if any) incurred in mak-
ing energy audits, acquiring and installing equipment, and
training personnel in exchange for a predetermined share of
the value of the energy savings directly resulting from imple-
mentation of such measures during the term of the contract;
and

(3) Guarantee future energy and cost savings to the
Government.

“Environmentally preferable” means products or services
that have a lesser or reduced effect on human health and the
environment when compared with competing products or ser-
vices that serve the same purpose. This comparison may con-
sider raw materials acquisition, production, manufacturing,
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packaging, distribution, reuse, operation, maintenance, or dis-
posal of the product or service.

“Excess personal property” means any personal property
under the control of a Federal agency that the agency head
determines is not required for its needs or for the discharge of
its responsibilities.

“Executive agency” means an executive department, a mil-
itary department, or any independent establishment within the
meaning of 5 U.S.C. 101, 102, and 104(1), respectively, and
any wholly owned Government corporation within the mean-
ing of 31 U.S.C. 9101.

“Facilities capital cost of money” means “cost of money as
an element of the cost of facilities capital” as used at
48 CFR 9904.414—Cost Accounting Standard—Cost of
Money as an Element of the Cost of Facilities Capital.

“Federal agency” means any executive agency or any inde-
pendent establishment in the legislative or judicial branch of
the Government (except the Senate, the House of Represen-
tatives, the Architect of the Capitol, and any activities under
the Architect’s direction).

“Federally-controlled facilities” means—

(1) Federally-owned buildings or leased space, whether
for single or multi-tenant occupancy, and its grounds and
approaches, all or any portion of which is under the jurisdic-
tion, custody or control of a department or agency;

(2) Federally-controlled commercial space shared with
non-government tenants. For example, if a department or
agency leased the 10th floor of a commercial building, the
Directive applies to the 10th floor only;

(3) Government-owned, contractor-operated facilities,
including laboratories engaged in national defense research
and production activities; and

(4) Facilities under a management and operating con-
tract, such as for the operation, maintenance, or support of a
Government-owned or Government-controlled research,
development, special production, or testing establishment.

“Federally-controlled information system” means an
information system (44 U.S.C. 3502(8) used or operated by a
Federal agency, or a contractor or other organization on behalf
of the agency (44 U.S.C. 3544(a)(1)(A)).

“Federally Funded Research and Development Centers
(FFRDC'’s)” means activities that are sponsored under a broad
charter by a Government agency (or agencies) for the purpose
of performing, analyzing, integrating, supporting, and/or
managing basic or applied research and/or development, and
that receive 70 percent or more of their financial support from
the Government; and—

(1) A long-term relationship is contemplated;

2.1-8

(2) Most or all of the facilities are owned or funded by
the Government; and

(3) The FFRDC has access to Government and supplier
data, employees, and facilities beyond that common in a nor-
mal contractual relationship.

“Final indirect cost rate” means the indirect cost rate estab-
lished and agreed upon by the Government and the contractor
as not subject to change. It is usually established after the close
of the contractor’s fiscal year (unless the parties decide upon
adifferent period) to which it applies. For cost-reimbursement
research and development contracts with educational institu-
tions, it may be predetermined; that is, established for a future
period on the basis of cost experience with similar contracts,
together with supporting data.

“First article” means a preproduction model, initial pro-
duction sample, test sample, first lot, pilot lot, or pilot models.

“First article testing” means testing and evaluating the first
article for conformance with specified contract requirements
before or in the initial stage of production.

“F.0.b.” means free on board. This term is used in conjunc-
tion with a physical point to determine—

(1) The responsibility and basis for payment of freight
charges; and

(2) Unless otherwise agreed, the point where title for
goods passes to the buyer or consignee.

“F.0.b. destination” means free on board at destination;
i.e., the seller or consignor delivers the goods on seller’s or
consignor’s conveyance at destination. Unless the contract
provides otherwise, the seller or consignor is responsible for
the cost of shipping and risk of loss. For use in the clause at
52.247-34, see the definition at 52.247-34(a).

“F.o.b. origin” means free on board at origin; i.e., the seller
or consignor places the goods on the conveyance. Unless the
contract provides otherwise, the buyer or consignee is respon-
sible for the cost of shipping and risk of loss. For use in the
clause at 52.247-29, see the definition at 52.247-29(a).

“F.0.b.”...(For other types of F.0.b., see 47.303).

“Forward pricing rate agreement” means a written agree-
ment negotiated between a contractor and the Government to
make certain rates available during a specified period for use
in pricing contracts or modifications. These rates represent
reasonable projections of specific costs that are not easily esti-
mated for, identified with, or generated by a specific contract,
contract end item, or task. These projections may include rates
for such things as labor, indirect costs, material obsolescence
and usage, spare parts provisioning, and material handling.

“Forward pricing rate recommendation” means a rate set
unilaterally by the administrative contracting officer for use
by the Government in negotiations or other contract actions
when forward pricing rate agreement negotiations have not



SUBPART 7.1—ACQUISITION PLANS

7.103

7.000 Scope of part.

This part prescribes policies and procedures for—

(a) Developing acquisition plans;

(b) Determining whether to use commercial or Govern-
ment resources for acquisition of supplies or services;

(c) Deciding whether it is more economical to lease equip-
ment rather than purchase it; and

(d) Determining whether
governmental.

functions are inherently

Subpart 7.1—Acquisition Plans

7.101 Definitions.

As used in this subpart—

“Acquisition streamlining” means any effort that results in
more efficient and effective use of resources to design and
develop, or produce quality systems. This includes ensuring
that only necessary and cost-effective requirements are
included, at the most appropriate time in the acquisition cycle,
in solicitations and resulting contracts for the design, devel-
opment, and production of new systems, or for modifications
to existing systems that involve redesign of systems or
subsystems.

“Life-cycle cost” means the total cost to the Government
of acquiring, operating, supporting, and (if applicable) dispos-
ing of the items being acquired.

“Order” means an order placed under a—

(1) Federal Supply Schedule contract; or

(2) Task-order contract or delivery-order contract
awarded by another agency, (i.e., Governmentwide acquisi-
tion contract or multi-agency contract).

“Planner” means the designated person or office responsi-
ble for developing and maintaining a written plan, or for the
planning function in those acquisitions not requiring a written
plan.

7.102 Policy.

(a) Agencies shall perform acquisition planning and con-
duct market research (see part 10) for all acquisitions in order
to promote and provide for—

(1) Acquisition of commercial items or, to the extent
that commercial items suitable to meet the agency’s needs are
not available, nondevelopmental items, to the maximum
extent practicable (10 U.S.C. 2377 and 41 U.S.C. 3307); and

(2) Full and open competition (see part 6) or, when full
and open competition is not required in accordance with
part 6, to obtain competition to the maximum extent practica-
ble, with due regard to the nature of the supplies or services to
be acquired (10 U.S.C.2305(a)(1)(A) and 41 U.S.C.
3306a)(1)).

(3) Selection of appropriate contract type in accordance
with part 16; and

(4) Appropriate consideration of the use of pre-existing
contracts, including interagency and intra-agency contracts,
to fulfill the requirement, before awarding new contracts. (See
8.002 through 8.004 and subpart 17.5).

(b) This planning shall integrate the efforts of all personnel
responsible for significant aspects of the acquisition. The pur-
pose of this planning is to ensure that the Government meets

its needs in the most effective, economical, and timely man-
ner. Agencies that have a detailed acquisition planning system
in place that generally meets the requirements of 7.104 and
7.105 need not revise their system to specifically meet all of
these requirements.

7.103 Agency-head responsibilities.

The agency head or a designee shall prescribe procedures
for—

(a) Promoting and providing for full and open competition
(see part 6) or, when full and open competition is not required
in accordance with part 6, for obtaining competition to the
maximum extent practicable, with due regard to the nature of
the  supplies and  services to be  acquired
(10 U.S.C. 2305(a)(1)(A) and 41 U.S.C. 3306(a)(1)).

(b) Encouraging offerors to supply commercial items, or to
the extent that commercial items suitable to meet the agency
needs are not available, nondevelopmental items in response
to agency solicitations (10 U.S.C. 2377 and 41 U.S.C. 3307);
and

(c) Ensuring that acquisition planners address the require-
ment to specify needs, develop specifications, and to solicit
offers in such a manner to promote and provide for full and
open competition with due regard to the nature of the supplies
and services to be acquired (10 U.S.C. 2305(a)(1)(A) and
41 U.S.C. 3306(a)(1)). (See part 6 and 10.002.)

(d) Ensuring that acquisition planners document the file to
support the selection of the contract type in accordance with
subpart 16.1.

(e) Establishing criteria and thresholds at which increas-
ingly greater detail and formality in the planning process is
required as the acquisition becomes more complex and costly,
including for cost-reimbursement and other high-risk con-
tracts (e.g., other than firm-fixed-price contracts) requiring a
written acquisition plan. A written plan shall be prepared for
cost reimbursement and other high-risk contracts other than
firm-fixed-price contracts, although written plans may be
required for firm-fixed-price contracts as appropriate.

(f) Ensuring that the statement of work is closely aligned
with performance outcomes and cost estimates.

(g) Writing plans either on a systems basis, on an individ-
ual contract basis, or on an individual order basis, depending
upon the acquisition.

(h) Ensuring that the principles of this subpart are used, as
appropriate, for those acquisitions that do not require a written
plan as well as for those that do.

(1) Designating planners for acquisitions.

(j) Reviewing and approving acquisition plans and revi-
sions to these plans to ensure compliance with FAR require-
ments including 7.104 and part 16. For other than firm-fixed-
price contracts, ensuring that the plan is approved and signed
at least one level above the contracting officer.

(k) Establishing criteria and thresholds at which design-to-
cost and life-cycle-cost techniques will be used.

(1) Establishing standard acquisition plan formats, if
desired, suitable to agency needs; and

(m) Waiving requirements of detail and formality, as nec-
essary, in planning for acquisitions having compressed deliv-
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ery or performance schedules because of the urgency of the
need.

(n) Assuring that the contracting officer, prior to contract-
ing, reviews:

(1) The acquisition history of the supplies and services;
and

(2) A description of the supplies, including, when nec-
essary for adequate description, a picture, drawing, diagram,
or other graphic representation.

(o) Ensuring that agency planners include use of the metric
system of measurement in proposed acquisitions in accor-
dance with 15 U.S.C. 205b (see 11.002(b)) and agency metric
plans and guidelines.

(p) Ensuring that agency planners—

(1) Specify needs for printing and writing paper consis-
tent with the 30 percent postconsumer fiber minimum content
standards specified in section 2(d)(ii) of Executive Order
13423 of January 24, 2007, Strengthening Federal Environ-
mental, Energy, and Transportation Management, and section
2(e)(iv) of Executive Order 13514 of October 5, 2009 (see
11.303)

(2) Comply with the policy in 11.002(d) regarding pro-
curement of: biobased products, products containing recov-
ered materials, environmentally preferable products and
services (including Electronic Product Environmental
Assessment Tool (EPEAT®)-registered electronic products,
nontoxic or low-toxic alternatives), ENERGY STAR® and
Federal Energy Management Program-designated products,
renewable energy, water-efficient products, and non-ozone
depleting products;

(3) Comply with the Guiding Principles for Federal
Leadership in High-Performance and Sustainable Buildings
(Guiding Principles), for the design, construction, renovation,
repair, or deconstruction of Federal buildings. The Guiding
Principles can be accessed at http.//www.wbdg.org/pdfs/
hpsb _guidance.pdf, and

(4) Require contractor compliance with Federal envi-
ronmental requirements, when the contractor is operating
Government-owned facilities or vehicles, to the same extent
as the agency would be required to comply if the agency oper-
ated the facilities or vehicles.

(q) Ensuring that acquisition planners specify needs and
develop plans, drawings, work statements, specifications, or
other product descriptions that address Electronic and Infor-
mation Technology Accessibility Standards (see 36 CFR
Part 1194) in proposed acquisitions (see 11.002(e)) and that
these standards are included in requirements planning, as
appropriate (see subpart 39.2).

(r) Making a determination, prior to issuance of a solicita-
tion for advisory and assistance services involving the analy-
sis and evaluation of proposals submitted in response to a
solicitation, that a sufficient number of covered personnel
with the training and capability to perform an evaluation and
analysis of proposals submitted in response to a solicitation
are not readily available within the agency or from another
Federal agency in accordance with the guidelines at 37.204.

(s) Ensuring that no purchase request is initiated or contract
entered into that would result in the performance of an inher-
ently governmental function by a contractor and that all con-

7.1-2

tracts or orders are adequately managed so as to ensure
effective official control over contract or order performance.

(t) Ensuring that knowledge gained from prior acquisitions
is used to further refine requirements and acquisition strate-
gies. For services, greater use of performance-based acquisi-
tion methods should occur for follow-on acquisitions.

(u) Ensuring that acquisition planners, to the maximum
extent practicable—

(1) Structure contract requirements to facilitate compe-
tition by and among small business concerns; and

(2) Avoid unnecessary and unjustified bundling that
precludes small business participation as contractors (see
7.107) (15 U.S.C. 631(j)).

(v) Ensuring that agency planners on information technol-
ogy acquisitions comply with the capital planning and invest-
ment control requirements in 40 U.S.C. 11312 and OMB
Circular A-130.

(w) Ensuring that agency planners on information technol-
ogy acquisitions comply with the information technology
security requirements in the Federal Information Security
Management Act (44 U.S.C. 3544), OMB’s implementing
policies including Appendix III of OMB Circular A-130, and
guidance and standards from the Department of Commerce’s
National Institute of Standards and Technology.

(x) Encouraging agency planners to consider the use of a
project labor agreement (see subpart 22.5).

(y) Ensuring that contracting officers consult the Disaster
Response Registry via https.//www.acquisition.gov as a part
of acquisition planning for debris removal, distribution of
supplies, reconstruction, and other disaster or emergency
relief activities inside the United States and outlying areas.
(See 26.205).

7.104 General procedures.

(a) Acquisition planning should begin as soon as the
agency need is identified, preferably well in advance of the
fiscal year in which contract award or order placement is nec-
essary. In developing the plan, the planner shall form a team
consisting of all those who will be responsible for significant
aspects of the acquisition, such as contracting, fiscal, legal,
and technical personnel. If contract performance is to be in a
designated operational area or supporting a diplomatic or con-
sular mission, the planner shall also consider inclusion of the
combatant commander or chief of mission, as appropriate.
The planner should review previous plans for similar acquisi-
tions and discuss them with the key personnel involved in
those acquisitions. At key dates specified in the plan or when-
ever significant changes occur, and no less often than annu-
ally, the planner shall review the plan and, if appropriate,
revise it.

(b) Requirements and logistics personnel should avoid
issuing requirements on an urgent basis or with unrealistic
delivery or performance schedules, since it generally restricts
competition and increases prices. Early in the planning pro-
cess, the planner should consult with requirements and logis-
tics personnel who determine type, quality, quantity, and
delivery requirements.

(¢) The planner shall coordinate with and secure the con-
currence of the contracting officer in all acquisition planning.
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SUBPART 11.1—SELECTING AND DEVELOPING REQUIREMENTS DOCUMENTS

11.002

11.000 Scope of part.
This part prescribes policies and procedures for describing
agency needs.

11.001 Definitions.

As used in this part—

“Reconditioned” means restored to the original normal
operating condition by readjustments and material
replacement.

“Remanufactured” means factory rebuilt to original
specifications.

11.002 Policy.
(a) In fulfilling requirements of 10 U.S.C.2305(a)(1),
10 U.S.C. 2377, 41 U.S.C.3306(a), and 41 U.S.C. 3307,
agencies shall—
(1) Specify needs using market research in a manner
designed to—

(1) Promote full and open competition (see Part 6), or
maximum practicable competition when using simplified
acquisition procedures, with due regard to the nature of the
supplies or services to be acquired; and

(i1) Only include restrictive provisions or conditions
to the extent necessary to satisfy the needs of the agency or as
authorized by law.

(2) To the maximum extent practicable, ensure that
acquisition officials—

(1) State requirements with respect to an acquisition
of supplies or services in terms of—

(A) Functions to be performed,
(B) Performance required; or
(C) Essential physical characteristics;

(i1) Define requirements in terms that enable and
encourage offerors to supply commercial items, or, to the
extent that commercial items suitable to meet the agency’s
needs are not available, nondevelopmental items, in response
to the agency solicitations;

(iii) Provide offerors of commercial items and non-
developmental items an opportunity to compete in any acqui-
sition to fill such requirements;

(iv) Require prime contractors and subcontractors at
all tiers under the agency contracts to incorporate commercial
items or nondevelopmental items as components of items sup-
plied to the agency; and

(v) Modify requirements in appropriate cases to
ensure that the requirements can be met by commercial items
or, to the extent that commercial items suitable to meet the
agency’s needs are not available, nondevelopmental items.

(b) The Metric Conversion Act of 1975, as amended by the
Omnibus Trade and Competitiveness Act of 1988
(15 U.S.C. 205a, et seq.), designates the metric system of
measurement as the preferred system of weights and measures
for United States trade and commerce, and it requires that each

agency use the metric system of measurement in its acquisi-
tions, except to the extent that such use is impracticable or is
likely to cause significant inefficiencies or loss of markets to
United States firms. Requiring activities are responsible for
establishing guidance implementing this policy in formulat-
ing their requirements for acquisitions.

(c) To the extent practicable and consistent with
Subpart 9.5, potential offerors should be given an opportunity
to comment on agency requirements or to recommend appli-
cation and tailoring of requirements documents and alterna-
tive approaches. Requiring agencies should apply
specifications, standards, and related documents initially for
guidance only, making final decisions on the application and
tailoring of these documents as a product of the design and
development process. Requiring agencies should not dictate
detailed design solutions prematurely (see 7.101 and
7.105(a)(8)).

(d)(1) When agencies acquire products and services, vari-
ous statutes and executive orders (identified in part 23) require
consideration of sustainable acquisition (see subpart 23.1)
including—

(1) Energy-efficient and water-efficient services and
products (including products containing energy-efficient
standby power devices) (subpart 23.2);

(i1)) Products and services that utilize renewable
energy technologies (subpart 23.2);

(iii) Products containing recovered materials (sub-
part 23.4);

(iv) Biobased products (subpart 23.4);

(v) Environmentally preferable products and ser-
vices, including EPEAT®-registered electronic products and |
non-toxic or low-toxic alternatives (subpart 23.7); and

(vi) Non-ozone depleting substances (subpart 23.8).

(2) Unless an exception applies and is documented by
the requiring activity, Executive agencies shall, to the maxi-
mum practicable, require the use of products and services
listed in paragraph (d)(1) of this section when—

(i) Developing, reviewing, or revising Federal and
military specifications, product descriptions (including com-
mercial item descriptions) and standards;

(i1) Describing Government requirements for prod-
ucts and services; and

(ii1) Developing source-selection factors.

(e) Some or all of the performance levels or performance
specifications in a solicitation may be identified as targets
rather than as fixed or minimum requirements.

(f) In accordance with Section 508 of the Rehabilitation
Act of 1973 (29 U.S.C. 794d), requiring activities must pre-
pare requirements documents for electronic and information
technology that comply with the applicable accessibility stan-
dards issued by the Architectural and Transportation Barriers
Compliance Board at 36 CFR Part 1194 (see Subpart 39.2).
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(g) Unless the agency Chief Information Officer waives
the requirement, when acquiring information technology
using Internet Protocol, the requirements documents must
include reference to the appropriate technical capabilities
defined in the USGv6 Profile (NIST Special Publication 500-
267) and the corresponding declarations of conformance
defined in the USGv6 Test Program. The applicability of IPv6
to agency networks, infrastructure, and applications specific
to individual acquisitions will be in accordance with the
agency's Enterprise Architecture (see OMB Memorandum M-
05-22 dated August 2, 2005).

(h) Agencies shall not include in a solicitation a require-
ment that prohibits an offeror from permitting its employees
to telecommute unless the contracting officer executes a writ-
ten determination in accordance with FAR 7.108(a).

Subpart 11.1—Selecting and Developing
Requirements Documents

11.101 Order of precedence for requirements documents.
(a) Agencies may select from existing requirements docu-
ments, modify or combine existing requirements documents,
or create new requirements documents to meet agency needs,
consistent with the following order of precedence:

(1) Documents mandated for use by law.

(2) Performance-oriented documents (e.g., a PWS or
SOO0). (See 2.101.)

(3) Detailed design-oriented documents.

(4) Standards, specifications and related publications
issued by the Government outside the Defense or Federal
series for the non-repetitive acquisition of items.

(b) In accordance with OMB Circular A-119, “Federal Par-
ticipation in the Development and Use of Voluntary Consen-
sus Standards and in Conformity Assessment Activities,” and
Section 12(d) of the National Technology Transfer and
Advancement Act of 1995, Pub. L. 104-113 (15 U.S.C. 272
note), agencies must use voluntary consensus standards, when
they exist, in lieu of Government-unique standards, except
where inconsistent with law or otherwise impractical. The pri-
vate sector manages and administers voluntary consensus
standards. Such standards are not mandated by law (e.g.,
industry standards such as ISO 9000, and IEEE 1680).

11.102 Standardization program.

Agencies shall select existing requirements documents or
develop new requirements documents that meet the needs of
the agency in accordance with the guidance contained in the
Federal Standardization Manual, FSPM-0001; for DoD com-
ponents, DoD 4120.24-M, Defense Standardization Program
Policies and Procedures; and for IT standards and guidance,
the Federal Information Processing Standards Publications
(FIPS PUBS). The Federal Standardization Manual may be
obtained from the General Services Administration (see

11.1-2  (FAC 2005-75)

address in 11.201(d)(1)). DoD 4120.24-M may be obtained
from DoD (see 11.201(d)(2) or 11.201(d)(3)). FIPS PUBS
may be obtained from the Government Printing Office (GPO),
or the Department of Commerce's National Technical Infor-
mation Service (NTIS) (see address in 11.201(d)(4)).

11.103 Market acceptance.

(a) 41 U.S.C. 3307(e) provides that, in accordance with
agency procedures, the head of an agency may, under appro-
priate circumstances, require offerors to demonstrate that the
items offered—

(1) Have either—

(i) Achieved commercial market acceptance; or

(i1) Been satisfactorily supplied to an agency under
current or recent contracts for the same or similar
requirements; and

(2) Otherwise meet the item description, specifications,
or other criteria prescribed in the public notice and
solicitation.

(b) Appropriate circumstances may, for example, include
situations where the agency’s minimum need is for an item
that has a demonstrated reliability, performance or product
support record in a specified environment. Use of market
acceptance is inappropriate when new or evolving items may
meet the agency’s needs.

(c) In developing criteria for demonstrating that an item
has achieved commercial market acceptance, the contracting
officer shall ensure the criteria in the solicitation—

(1) Reflect the minimum need of the agency and are rea-
sonably related to the demonstration of an item’s acceptability
to meet the agency’s minimum need;

(2) Relate to an item’s performance and intended use,
not an offeror’s capability;

(3) Are supported by market research;

(4) Include consideration of items supplied satisfacto-
rily under recent or current Government contracts, for the
same or similar items; and

(5) Consider the entire relevant commercial market,
including small business concerns.

(d) Commercial market acceptance shall not be used as a
sole criterion to evaluate whether an item meets the Govern-
ment’s requirements.

(e) When commercial market acceptance is used, the con-
tracting officer shall document the file to—

(1) Describe the circumstances justifying the use of
commercial market acceptance criteria; and

(2) Support the specific criteria being used.

11.104 Use of brand name or equal purchase descriptions.

(a) While the use of performance specifications is pre-
ferred to encourage offerors to propose innovative solutions,
the use of brand name or equal purchase descriptions may be
advantageous under certain circumstances.
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23.000 Scope.

This part prescribes acquisition policies and procedures
supporting the Government’s program for ensuring a drug-
free workplace, for protecting and improving the quality of
the environment, and to foster markets for sustainable tech-
nologies, materials, products, and services, and encouraging
the safe operation of vehicles by—

(a) Reducing or preventing pollution;

(b) Managing efficiently and reducing energy and water
use in Government facilities;

(c) Using renewable energy and renewable energy technol-
ogies;

(d) Acquiring energy-efficient and water-efficient prod-
ucts and services, environmentally preferable (including
EPEAT®-registered, and non-toxic and less toxic) products,
products containing recovered materials, non-ozone depleting
products, and biobased products;

(e) Requiring contractors to identify hazardous materials;

(f) Encouraging contractors to adopt and enforce policies
that ban text messaging while driving; and

(g) Requiring contractors to comply with agency environ-
mental management systems.

23.001 Definitions.

As used in this part—

“Environmental” means environmental aspects of internal
agency operations and activities, including those aspects
related to energy and transportation functions.

“Greenhouse gases” means carbon dioxide, methane,
nitrous oxide, hydrofluorocarbons, perfluorocarbons, and sul-
fur hexafluoride.

“Toxic chemical” means a chemical or chemical category
listed in 40 CFR 372.65.

“United States”, except as used in subpart 23.10, means—

(1) The fifty States;

(2) The District of Columbia;

(3) The commonwealths of Puerto Rico and the North-
ern Mariana Islands;

(4) The territories of Guam, American Samoa, and the
United States Virgin Islands; and

(5) Associated territorial waters and airspace.

23.002 Policy.

Executive Order 13423 sections 3(e) and (f) require that
contracts for contractor operation of a Government-owned or
-leased facility and contracts for support services at a Govern-
ment-owned or -operated facility include provisions that obli-
gate the contractor to comply with the requirements of the
order to the same extent as the agency would be required to
comply if the agency operated or supported the facility. Com-
pliance includes developing programs to promote and imple-
ment cost-effective waste reduction.

Subpart 23.1—Sustainable Acquisition
Policy

23.101 Definition.

As used in this subpart—

“Contract action” means any oral or written action that
results in the purchase, rent, or lease of supplies or equipment,
services, or construction using appropriated dollars, including
purchases below the micro-purchase threshold. Contract
action does not include grants, cooperative agreements, other
transactions, real property leases, requisitions from Federal
stock, training authorizations, or other non-FAR based trans-
actions.

23.102 Authorities.

(a) Executive Order 13423 of January 24, 2007, Strength-
ening Federal Environmental, Energy, and Transportation
Management.

(b) Executive Order 13514 of October 5, 2009, Federal
Leadership in Environmental, Energy, and Economic Perfor-
mance.

(c) All of the authorities specified in subparts 23.2, 23 .4,
23.7,23.8,23.9, and 23.10.

23.103 Sustainable acquisitions.

(a) Federal agencies shall advance sustainable acquisition
by ensuring that 95 percent of new contract actions for the
supply of products and for the acquisition of services (includ-
ing construction) require that the products are—

(1) Energy-efficient (ENERGY STAR® or Federal
Energy Management Program (FEMP)-designated);

(2) Water-efficient;

(3) Biobased;

(4) Environmentally preferable (e.g., EPEAT®-regis-
tered, or non-toxic or less toxic alternatives);

(5) Non-ozone depleting; or

(6) Made with recovered materials.

(b) The required products in the contract actions for ser-
vices include products that are—

(1) Delivered to the Government during performance;

(2) Acquired by the contractor for use in performing ser-
vices at a Federally-controlled facility; or

(3) Furnished by the contractor for use by the Govern-
ment.

(c) The required products in the contract actions must meet
agency performance requirements.

(d) For purposes of meeting the 95 percent sustainable
acquisition requirement, the term “contract actions” includes
new contracts (and task and delivery orders placed against
them) and new task and delivery orders on existing contracts.

23.104 Exceptions.
This subpart does not apply to the following acquisitions:
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(a) Contracts performed outside of the United States,
unless the agency head determines that such application is in
the interest of the United States.

(b) Weapon systems.

23.105 Exemption authority.
(a) The head of an agency may exempt—

(1) Intelligence activities of the United States, and
related personnel, resources, and facilities, to the extent the
Director of National Intelligence or agency head determines
it necessary to protect intelligence sources and methods from
unauthorized disclosure;

(2) Law enforcement activities of that agency and
related personnel, resources, and facilities, to the extent the
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head of an agency determines it necessary to protect under-
cover operations from unauthorized disclosure;

(3) Law enforcement, protective, emergency response,
or military tactical vehicle fleets of that agency; and

(4) Agency activities and facilities in the interest of
national security.

(b) If the head of the agency issues an exemption under
paragraph (a) of this section, the agency must notify the Chair
of the Council on Environmental Quality in writing within 30
days of the issuance of the exemption.

(¢) The agency head may submit through the Chair of the
Council on Environmental Quality a request for exemption of
an agency activity other than those activities listed in para-
graph (a) of this section and related personnel, resources, and
facilities.
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Subpart 23.7—Contracting for
Environmentally Preferable Products and
Services

23.700 Scope.
This subpart prescribes policies for acquiring environmen-
tally preferable products and services.

23.701 Definitions.

As used in this subpart—

“Computer” means a device that performs logical opera-
tions and processes data. Computers are composed of, at a
minimum:

(1) A central processing unit (CPU) to perform opera-
tions;

(2) User input devices such as a keyboard, mouse, dig-
itizer, or game controller; and

(3) A computer display screen to output information.
Computers include both stationary and portable units, includ-
ing desktop computers, integrated desktop computers, note-
book computers, thin clients, and workstations. Although
computers must be capable of using input devices and com-
puter displays, as noted in paragraphs (2) and (3) of this def-
inition, computer systems do not need to include these devices
on shipment to meet this definition. This definition does not
include server computers, gaming consoles, mobile tele-
phones, portable hand-held calculators, portable digital assis-
tants (PDAs), MP3 players, or any other mobile computing
device with displays less than 4 inches, measured diagonally.

“Computer display” means a display screen and its associ-
ated electronics encased in a single housing or within the com-
puter housing (e.g., notebook or integrated desktop computer)
that is capable of displaying output information from a com-
puter via one or more inputs such as a VGA, DVI, USB, Dis-
playPort, and/or IEEE 1394-2008™, Standard for High
Performance Serial Bus. Examples of computer display tech-
nologies are the cathode-ray tube (CRT) and liquid crystal dis-
play (LCD).

“Desktop computer” means a computer where the main
unit is intended to be located in a permanent location, often on
a desk or on the floor. Desktops are not designed for porta-
bility and utilize an external computer display, keyboard, and
mouse. Desktops are designed for a broad range of home and
office applications.

“Electronic products” means products that are dependent
on electric currents or electromagnetic fields in order to work
properly.

“Imaging equipment” means the following products:

(1) Copier—A commercially available imaging product
with a sole function of the production of hard copy duplicates
from graphic hard-copy originals. The unit is capable of being
powered from a wall outlet or from a data or network connec-

tion. This definition is intended to cover products that are
marketed as copiers or upgradeable digital copiers (UDCs).

(2) Digital duplicator—A commercially available imag-
ing product that is sold in the market as a fully automated
duplicator system through the method of stencil duplicating
with digital reproduction functionality. The unit is capable of
being powered from a wall outlet or from a data or network
connection. This definition is intended to cover products that
are marketed as digital duplicators.

(3) Facsimile machine (fax machine)—A commercially
available imaging product whose primary functions are scan-
ning hard-copy originals for electronic transmission to remote
units and receiving similar electronic transmissions to pro-
duce hard-copy output. Electronic transmission is primarily
over a public telephone system but also may be via computer
network or the Internet. The product also may be capable of
producing hard copy duplicates. The unit is capable of being
powered from a wall outlet or from a data or network connec-
tion. This definition is intended to cover products that are
marketed as fax machines.

(4) Mailing machine—A commercially available imag-
ing product that serves to print postage onto mail pieces. The
unit is capable of being powered from a wall outlet or from a
data or network connection. This definition is intended to
cover products that are marketed as mailing machines.

(5) Multifunction device (MFD)—A commercially avail-
able imaging product, which is a physically integrated device
or a combination of functionally integrated components, that
performs two or more of the core functions of copying, print-
ing, scanning, or faxing. The copy functionality as addressed
in this definition is considered to be distinct from single-sheet
convenience copying offered by fax machines. The unit is
capable of being powered from a wall outlet or from a data or
network connection. This definition is intended to cover
products that are marketed as MFDs or multifunction prod-
ucts.

(6) Printer—A commercially available imaging product
that serves as a hard-copy output device and is capable of
receiving information from single-user or networked comput-
ers, or other input devices (e.g., digital cameras). The unit is
capable of being powered from a wall outlet or from a data or
network connection. This definition is intended to cover
products that are marketed as printers, including printers that
can be upgraded into MFDs in the field.

(7) Scanner—A commercially available imaging prod-
uct that functions as an electro-optical device for converting
information into electronic images that can be stored, edited,
converted, or transmitted, primarily in a personal computing
environment. The unit is capable of being powered from a
wall outlet or from a data or network connection. This defi-
nition is intended to cover products that are marketed as scan-
ners.
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“Integrated desktop computer” means a desktop system in
which the computer and computer display function as a single
unit that receives its AC power through a single cable. Inte-
grated desktop computers come in one of two possible forms:

(1) A system where the computer display and computer
are physically combined into a single unit; or

(2) A system packaged as a single system where the
computer display is separate but is connected to the main
chassis by a DC power cord and both the computer and com-
puter display are powered from a single power supply. As a
subset of desktop computers, integrated desktop computers
are typically designed to provide similar functionality as desk-
top systems.

“Notebook computer” means a computer designed specif-
ically for portability and to be operated for extended periods
of time either with or without a direct connection to an AC
power source. Notebooks must utilize an integrated computer
display and be capable of operation off of an integrated battery
or other portable power source. In addition, most notebooks
use an external power supply and have an integrated keyboard
and pointing device. Notebook computers are typically
designed to provide similar functionality to desktops, includ-
ing operation of software similar in functionality to that used
in desktops. Docking stations are considered accessories for
notebook computers, not notebook computers. Tablet PCs,
which may use touch-sensitive screens along with, or instead
of, other input devices, are considered notebook computers.

“Personal computer product” means a computer, computer
display, desktop computer, integrated desktop computer, or
notebook computer.

“Television”, or “TV”, means a commercially available
electronic product designed primarily for the reception and
display of audiovisual signals received from terrestrial, cable,
satellite, Internet Protocol TV (IPTV), or other digital or ana-
log sources. A TV consists of a tuner/receiver and a display
encased in a single enclosure. The product usually relies upon
a cathode-ray tube (CRT), liquid crystal display (LCD),
plasma display, or other display technology. Televisions with
computer capability (e.g., computer input port) may be con-
sidered to be a TV as long as they are marketed and sold to
consumers primarily as televisions.

23.702 Authorities.

(a) Resource Conservation and Recovery Act (RCRA)
(42 U.S.C. 6901, et seq.).

(b) National Energy Conservation
(42 U.S.C. 8262g).

(¢) Pollution Prevention Act of 1990 (42 U.S.C. 13101,
et seq.).

(d) Farm Security and Rural Investment Act of 2002
(FSRIA) (7 U.S.C. 8102).

(e) Executive Order 13221 of July 31, 2001, Energy Effi-
cient Standby Power Devices.

Policy Act

23.7-2

(f) Executive Order 13423 of January 24, 2007, Strength-
ening Federal Environmental, Energy, and Transportation
Management.

(g) Executive Order 13514 of October 5, 2009, Federal
Leadership in Environmental, Energy, and Economic Perfor-
mance.

23.703 Policy.

Agencies must—

(a) Implement cost-effective contracting preference pro-
grams promoting energy-efficiency, water conservation, and
the acquisition of environmentally preferable products and
services; and

(b) Employ acquisition strategies that affirmatively imple-
ment the following environmental objectives:

(1) Maximize the utilization of environmentally prefer-
able products and services (based on EPA-issued guidance).

(2) Promote energy-efficiency and water conservation.

(3) Eliminate or reduce the generation of hazardous
waste and the need for special material processing (including
special handling, storage, treatment, and disposal).

(4) Promote the use of nonhazardous and recovered
materials.

(5) Realize life-cycle cost savings.

(6) Promote cost-effective waste reduction when creat-
ing plans, drawings, specifications, standards, and other prod-
uct descriptions authorizing material substitutions, extensions
of shelf-life, and process improvements.

(7) Promote the use of biobased products.

(8) Purchase only plastic ring carriers that are degrad-
able (7 USC 8102(c)(1), 40 CFR part 238).

23.704 Electronic products environmental assessment
tool.

(a)(1) General. As required by E.O.s 13423 and 13514,
agencies shall acquire Electronic Product Environmental
Assessment Tool (EPEAT®)-registered electronic products,
unless—

(1) There is no EPEAT® standard for such products;
or
(i1) The agency head, in accordance with agency pro-
cedures, determines that—
(A) No EPEAT®-registered product meets
agency requirements; or
(B) The EPEAT®-registered product will not be
cost effective over the life of the product.

(2) This subpart applies to acquisitions of electronic
products to be used in the United States, unless otherwise pro-
vided by agency procedures. When acquiring electronic prod-
ucts to be used outside the United States, agencies must use
their best efforts to comply with this subpart.
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(b) Personal computer products, imaging equipment, and
televisions. These are categories of EPEAT®-registered elec-
tronic products.

(1) The IEEE 1680.1™-2009 Standard for the Environ-
mental Assessment of Personal Computer Products, the [IEEE
1680.2™-2012 Standard for the Environmental Assessment
of Imaging Equipment, and the IEEE 1680.3™-2012 Stan-
dard for the Environmental Assessment of Televisions—

(1) Were as issued by the Institute of Electrical and
Electronics Engineers, Inc., on March 5, 2010; October 19,
2012, and October 19, 2012, respectively;

(i1) Are voluntary consensus standards consistent
with section 12(d) of Pub. L. 104-113, the “National Technol-
ogy Transfer and Advancement Act of 19957, (see 11.102);

(ii1) Meets EPA-issued guidance on environmentally
preferable products and services; and

(iv) Are described in more detail at www.epa.gov/

epeat.

(2) A list of EPEAT® product categories and EPEAT®-
registered electronic products that are in conformance with
these standards can be found at www.epa.gov/epeat.

(3) EPEAT® electronic products are designated
“bronze—,” “silver—,” or “gold—" registered.

(4) Agencies shall, at a minimum, acquire EPEAT®
bronze-registered products.

(5) Agencies are encouraged to acquire EPEAT® sil-
ver— or gold—registered products.

23.705 Contract clauses.

(a) Insert the clause at 52.223-10, Waste Reduction Pro-
gram, in all solicitations and contracts for contractor operation
of Government-owned or -leased facilities and all solicita-
tions and contracts for support services at Government-owned
or -operated facilities.

(b)(1) Unless an exception applies in accordance with
23.704(a), insert the clause at 52.223-16, Acquisition of
EPEAT®-Registered Personal Computer Products, in all

solicitations and contracts when personal computer products
will be—

(1) Delivered;

(i1) Acquired by the contractor for use in performing
services at a Federally controlled facility; or

(ii1) Furnished by the contractor for use by the Gov-
ernment.

(2) Agencies may use the clause with its Alternate I
when there are sufficient EPEAT® silver- or gold-registered
products available to meet agency needs.

(c)(1) Unless an exception applies in accordance with
23.704(a), insert the clause at 52.223-13, Acquisition of
EPEAT®-Registered Imaging Equipment, in all solicitations
and contracts when imaging equipment (copiers, digital dupli-
cators, facsimile machines, mailing machines, multifunction
devices, printers, and scanners) will be—

(1) Delivered;

(i1) Acquired by the contractor for use in performing
services at a Federally controlled facility; or

(iii) Furnished by the contractor for use by the Gov-
ernment.

(2) Agencies may use the clause with its Alternate I
when there are sufficient EPEAT® silver— or gold-registered
products available to meet agency needs.

(d)(1) Unless an exception applies in accordance with
23.704(a), insert the clause at 52.223-14, Acquisition of
EPEAT®-Registered Televisions, in all solicitations and con-
tracts when televisions will be—

(i) Delivered;

(i1) Acquired by the contractor for use in performing
services at a Federally controlled facility; or

(iii) Furnished by the contractor for use by the Gov-
ernment.

(2) Agencies may use the clause with its Alternate |
when there are sufficient EPEAT® silver— or gold-registered
products available to meet agency needs.
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are required by law, employer-employee agreement, or an
established policy of the contractor.

(2) That portion of the cost of company-furnished auto-
mobiles that relates to personal use by employees (including
transportation to and from work) is unallowable regardless of
whether the cost is reported as taxable income to the employ-
ees (see 31.205-46(d)).

(n) Employee rebate and purchase discount plans. Rebates
and purchase discounts, in whatever form, granted to employ-
ees on products or services produced by the contractor or affil-
iates are unallowable.

(0) Postretirement benefits other than pensions (PRB).
(1) PRB covers all benefits, other than cash benefits and life
insurance benefits paid by pension plans, provided to employ-
ees, their beneficiaries, and covered dependents during the
period following the employees’ retirement. Benefits encom-
passed include, but are not limited to, postretirement health
care; life insurance provided outside a pension plan; and other
welfare benefits such as tuition assistance, day care, legal ser-
vices, and housing subsidies provided after retirement.

(2) To be allowable, PRB costs shall be incurred pursu-
ant to law, employer-employee agreement, or an established
policy of the contractor, and shall comply with paragraphs
(0)(2)(i), (i1), or (iii) of this subsection.

(1) Pay-as-you-go. PRB costs are not accrued during
the working lives of employees. Costs are assigned to the
period in which—

(A) Benefits are actually provided; or

(B) The costs are paid to an insurer, provider, or
other recipient for current year benefits or premiums.

(i1) Terminal funding. PRB costs are not accrued dur-
ing the working lives of the employees.

(A) Terminal funding occurs when the entire PRB
liability is paid in a lump sum upon the termination of employ-
ees (or upon conversion to such a terminal-funded plan) to an
insurer or trustee to establish and maintain a fund or reserve
for the sole purpose of providing PRB to retirees.

(B) Terminal funded costs shall be amortized
over a period of 15 years.

(iii) Accrual basis. PRB costs are accrued during the
working lives of employees. Accrued PRB costs shall comply
with the following:

(A) Be measured and assigned in accordance with
one of the following two methods described under paragraphs
(0)(2)(1i1)(A)(1) or (0)(2)(iii)(A)(2) of this subsection:

(1) Generally accepted accounting principles.
However, transitions from the pay-as-you-go method to the
accrual accounting method must be handled according to
paragraphs (0)(2)(iii)(A)(1)(i) through (iii) of this subsection.
(i) In the year of transition from the pay-as-
you-go method to accrual accounting for purposes of Govern-
ment contract cost accounting, the transition obligation shall
be the excess of the accumulated PRB obligation over the fair
value of plan assets determined in accordance with subpara-
graph (E) of this section; the fair value must be reduced by the
prepayment credit as determined in accordance with subpara-
graph (0)(2)(iii)(F) of this subsection.

(ii) PRB cost attributable to the transition
obligation assigned to the current year that is in excess of the
amount assignable to accounting periods on the basis of a
straight line amortization of the transition obligation over the
average remaining working lives of active employees covered
by the PRB plan or a 20-year period, whichever period is
longer, is unallowable. However, if the plan is comprised of
inactive participants only, the PRB cost attributable to the
transition obligation assigned to the current year that is in
excess of the amount assignable to accounting periods on a
straight line amortization of the transition obligation over the
average future life expectancy of the participants is unallow-
able.

(iii) For a plan that transitioned from pay-
as-you-go to accrual accounting for Government contract cost
accounting prior to July 22, 2013, the unallowable amount of
PRB cost attributable to the transition obligation amortization
shall continue to be based on the cost principle in effect at the
time of the transition until the original transition obligation
schedule is fully amortized.

(2) Contributions to a welfare benefit fund
determined in accordance with applicable Internal Revenue
Code. Allowable PRB costs based on such contributions
shall—

(i) Be measured using reasonable actuarial
assumptions, which shall include a health care inflation
assumption unless prohibited by the Internal Revenue Code
provisions governing welfare benefit funds;

(ii) Be assigned to accounting periods on
the basis of the average working lives of active employees
covered by the PRB plan or a 15 year period, whichever period
is longer. However, if the plan is comprised of inactive par-
ticipants only, the cost shall be spread over the average future
life expectancy of the participants; and

(iii) Exclude Federal income taxes, whether
incurred by the fund or the contractor (including any increase
in PRB costs associated with such taxes), unless the fund
holding the plan assets is tax-exempt under the provisions of
26 USC §501(c).

(B) Be paid to an insurer or trustee to establish
and maintain a fund or reserve for the sole purpose of provid-
ing PRB to retirees. The assets shall be segregated in the trust,
or otherwise effectively restricted, so that they cannot be used
by the employer for other purposes.

(C) Be calculated in accordance with generally
accepted actuarial principles and practices as promulgated by
the Actuarial Standards Board.

(D) Eliminate from costs of current and future
periods the accumulated value of any prior period costs that
were unallowable in accordance with paragraph (0)(3) of this
section, adjusted for interest under paragraph (0)(4) of this
section.

(E) Calculate the unfunded actuarial liability
(unfunded accumulated postretirement benefit obligation)
using the market (fair) value of assets that have been accumu-
lated by funding costs assigned to prior periods for contract
accounting purposes.

(FAC 2005-75)  31.2-9
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(F) Recognize as a prepayment credit the market
(fair) value of assets that were accumulated by deposits or
contributions that were not used to fund costs assigned to pre-
vious periods for contract accounting purposes.

(G) Comply with the following when changing
from one accrual accounting method to another: the contractor
shall—

(1) Treat the change in the unfunded actuarial
liability (unfunded accumulated postretirement benefit obli-
gation) as a gain or loss; and

(2) Present an analysis demonstrating that all
costs assigned to prior periods have been accounted for in
accordance with paragraphs (0)(2)(iii)(D), (E), and (F) of this
section to ensure that no duplicate recovery of costs exists.
Any duplicate recovery of costs due to the change from one
method to another is unallowable. The analysis and new
accrual accounting method may be a subject appropriate for
an advance agreement in accordance with 31.109.

(3) To be allowable, PRB costs must be funded by the
time set for filing the Federal income tax return or any exten-
sion thereof, or paid to an insurer, provider, or other recipient
by the time set for filing the Federal income tax return or
extension thereof. PRB costs assigned to the current year, but
not funded, paid or otherwise liquidated by the tax return due
date as extended are not allowable in any subsequent year.

(4) Increased PRB costs caused by delay in funding
beyond 30 days after each quarter of the year to which they are
assignable are unallowable.

(5) The Government shall receive an equitable share of
any amount of previously funded PRB costs which revert or
inure to the contractor. Such equitable share shall reflect the
Government’s previous participation in PRB costs through
those contracts for which certified cost or pricing data were
required or which were subject to subpart 31.2.

(p) Limitation on allowability of compensation.
(1) Senior executive compensation limit for contracts
awarded before June 24, 2014

(i) Applicability. This paragraph (p)(1) applies to the
following:

(A) To all executive agencies, other than DoD,
NASA and the Coast Guard, for contracts awarded before
June 24, 2014;

(B) To DoD, NASA, and the Coast Guard for con-
tracts awarded before December 31, 2011;

(1) Costs incurred after January 1, 1998. Costs
incurred after January 1, 1998 for the compensation of a senior
executive in excess of the benchmark compensation amount
determined applicable for the contractor fiscal year by the
Administrator, Office of Federal Procurement Policy (OFPP),
under 41 U.S.C 1127 as in effect prior to June 24, 2014, are
unallowable (10 U.S.C. 2324(e)(1)(P) and 41 U.S.C
4304(a)(16)), as in effect prior to June 24, 2014). This limi-
tation is the sole statutory limitation on allowable senior exec-
utive compensation costs incurred after January 1, 1998,
under contracts awarded before June 24, 2014, and applies
whether or not the affected contracts were previously subject
to a statutory limitation on such costs. (Note that pursuant to
section 804 of Pub. L. 105-261, the definition of “senior exec-

31.2-10

utive” in paragraph (p)(4) has been changed for compensation
costs incurred after January 1, 1999.)

(2) All employee compensation limit for contracts
awarded before June 24, 2014.

(1) Applicability. This paragraph (p)(2) applies to
DOD, NASA, and the Coast Guard for contracts awarded on
or after December 31, 2011 and before June 24, 2014,

(i1) Costs incurred after January Costs incurred after
January 1, 2012, for the compensation of any contractor
employee in excess of the benchmark compensation amount,
determined applicable for the contractor fiscal year by the
Administrator, Office of Federal Procurement Policy (OFPP)
under 41 U.S.C 1127 are unallowable
(10 U.S.C. 2324(e)(1)(P)).

(3) All employee compensation limit for contracts
awarded on or after June 24, 2014.

(i) Applicability. This paragraph (p)(3) applies to all
executive agency contracts awarded on or after June 24,2014,
and any subcontracts thereunder;

(i1) Costs incurred on or after June 24, 2014. Costs
incurred on or after June 24, 2014, for the compensation of all
employees in excess of the benchmark compensation amount
determined applicable for the contractor fiscal year by the
Administrator of the Office of Federal Procurement Policy are
unallowable. See  http://www.whitehouse.gov/omb/
procurement_index exec comp/.

(iii) Exceptions. An agency head may establish one
or more narrowly targeted exceptions for scientists, engineers,
or other specialists upon a determination that such exceptions
are needed to ensure that the executive agency has continued
access to needed skills and capabilities. In making such a
determination, the agency shall consider, at a minimum, for
each contractor employee in a narrowly targeted excepted
position—

(A) The amount of taxpayer funded compensa-
tion to be received by each employee; and
(B) The duties and services performed by each

employee.
(4) Definitions. As used in this paragraph (p)—

(1) “Compensation” means the total amount of
wages, salary, bonuses, deferred compensation (see
paragraph (k) of this subsection), and employer contributions
to defined contribution pension plans (see paragraphs (j)(4)
and (q) of this subsection), for the fiscal year, whether paid,
earned, or otherwise accruing, as recorded in the contractor’s
cost accounting records for the fiscal year.

(i) “Senior executive” means—

(A) Prior to January 2, 1999—

(1) The Chief Executive Officer (CEO) or any
individual acting in a similar capacity at the contractor’s
headquarters;

(2) The four most highly compensated
employees in management positions at the contractor’s head-
quarters, other than the CEO; and

(3) If the contractor has intermediate home
offices or segments that report directly to the contractor’s
headquarters, the five most highly compensated employees in
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management positions at each such intermediate home office
or segment.

(B) Effective January 2, 1999, the five most
highly compensated employees in management positions at
each home office and each segment of the contractor, whether
or not the home office or segment reports directly to the con-
tractor’s headquarters.

(iii) “Fiscal year” means the fiscal year established
by the contractor for accounting purposes.

(iv) “Contractor’s headquarters” means the highest
organizational level from which executive compensation
costs are allocated to Government contracts.

(q) Employee stock ownership plans (ESOP).(1) An
ESOP is a stock bonus plan designed to invest primarily in the
stock of the employer corporation. The contractor’s contribu-
tions to an Employee Stock Ownership Trust (ESOT) may be
in the form of cash, stock, or property.

(2) Costs of ESOPs are allowable subject to the follow-
ing conditions:

(1) The contractor measures, assigns, and allocates
costs in accordance with 48 CFR 9904.415.

(i1) Contributions by the contractor in any one year
that exceed the deductibility limits of the Internal Revenue
Code for that year are unallowable.

(ii1) When the contribution is in the form of stock, the
value of the stock contribution is limited to the fair market
value of the stock on the date that title is effectively trans-
ferred to the trust.

(iv) When the contribution is in the form of cash—

(A) Stock purchases by the ESOT in excess of fair
market value are unallowable; and

(B) When stock purchases are in excess of fair
market value, the contractor shall credit the amount of the
excess to the same indirect cost pools that were charged for the
ESOP contributions in the year in which the stock purchase
occurs. However, when the trust purchases the stock with bor-
rowed funds which will be repaid over a period of years by
cash contributions from the contractor to the trust, the contrac-
tor shall credit the excess price over fair market value to the
indirect cost pools pro rata over the period of years during
which the contractor contributes the cash used by the trust to
repay the loan.

(v) When the fair market value of unissued stock or
stock of a closely held corporation is not readily determinable,
the valuation will be made on a case-by-case basis taking into
consideration the guidelines for valuation used by the IRS.

31.205-7 Contingencies.

(a) “Contingency,” as used in this subpart, means a possi-
ble future event or condition arising from presently known or
unknown causes, the outcome of which is indeterminable at
the present time.

(b) Costs for contingencies are generally unallowable for
historical costing purposes because such costing deals with
costs incurred and recorded on the contractor’s books. How-
ever, in some cases, as for example, terminations, a contin-
gency factor may be recognized when it is applicable to a past

period to give recognition to minor unsettled factors in the
interest of expediting settlement.

(c) In connection with estimates of future costs, contingen-
cies fall into two categories:

(1) Those that may arise from presently known and
existing conditions, the effects of which are foreseeable
within reasonable limits of accuracy; e.g., anticipated costs of
rejects and defective work. Contingencies of this category are
to be included in the estimates of future costs so as to provide
the best estimate of performance cost.

(2) Those that may arise from presently known or
unknown conditions, the effect of which cannot be measured
so precisely as to provide equitable results to the contractor
and to the Government; e.g., results of pending litigation.
Contingencies of this category are to be excluded from cost
estimates under the several items of cost, but should be dis-
closed separately (including the basis upon which the contin-
gency is computed) to facilitate the negotiation of appropriate
contractual coverage. (See, for example, 31.205-6(g) and
31.205-19.)

31.205-8 Contributions or donations.

Contributions or donations, including cash, property and
services, regardless of recipient, are unallowable, except as
provided in 31.205-1(e)(3).

31.205-9 [Reserved]

31.205-10 Cost of money.
(a) General. Cost of money—

(1) Is an imputed cost that is not a form of interest on
borrowings (see 31.205-20);

(2) Is an “incurred cost” for cost-reimbursement pur-
poses under applicable cost-reimbursement contracts and for
progress payment purposes under fixed-price contracts; and

(3) Refers to—

(1)  Facilities
(48 CFR 9904.414); and
(i1) Cost of money as an element of the cost of capital
assets under construction (48 CFR 9904.417).
(b) Cost of money is allowable, provided—

(1) It is measured, assigned, and allocated to contracts
in accordance with 48 CFR 9904.414 or measured and added
to the cost of capital assets under construction in accordance
with 48 CFR 9904.417, as applicable;

(2) The requirements of 31.205-52, which limit the
allowability of cost of money, are followed; and

(3) The estimated facilities capital cost of money is spe-
cifically identified and proposed in cost proposals relating to
the contract under which the cost is to be claimed.

(c) Actual interest cost in licu of the calculated imputed
cost of money is unallowable.

capital cost of  money

31.205-11 Depreciation.

(a) Depreciation on a contractor’s plant, equipment, and
other capital facilities is an allowable contract cost, subject to
the limitations contained in this cost principle. For tangible
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personal property, only estimated residual values that exceed
10 percent of the capitalized cost of the asset need be used in
establishing depreciable costs. Where either the declining bal-
ance method of depreciation or the class life asset depreciation
range system is used, the residual value need not be deducted
from capitalized cost to determine depreciable costs. Depre-
ciation cost that would significantly reduce the book value of
atangible capital asset below its residual value is unallowable.

(b)  Contractors having contracts subject to
48 CFR 9904.409, Depreciation of Tangible Capital Assets,
shall adhere to the requirement of that standard for all fully
CAS-covered contracts and may elect to adopt the standard
for all other contracts. All requirements of 48 CFR 9904.409
are applicable if the election is made, and contractors must
continue to follow it until notification of final acceptance of
all deliverable items on all open negotiated Government
contracts.

(c) For contracts to which 48 CFR 9904.409 is not applied,
except as indicated in paragraphs (g) and (h) of this subsec-
tion, allowable depreciation shall not exceed the amount used
for financial accounting purposes, and shall be determined in
a manner consistent with the depreciation policies and proce-
dures followed in the same segment on non-Government
business.

(d) Depreciation, rental, or use charges are unallowable on
property acquired from the Government at no cost by the con-
tractor or by any division, subsidiary, or affiliate of the con-
tractor under common control.

(e) The depreciation on any item which meets the criteria
for allowance at price under 31.205-26(¢) may be based on
that price, provided the same policies and procedures are used
for costing all business of the using division, subsidiary, or
organization under common control.

(f) No depreciation or rental is allowed on property fully
depreciated by the contractor or by any division, subsidiary,
or affiliate of the contractor under common control. However,
a reasonable charge for using fully depreciated property may
be agreed upon and allowed (but, see 31.109(h)(2)). In deter-
mining the charge, consideration shall be given to cost, total
estimated useful life at the time of negotiations, effect of any
increased maintenance charges or decreased efficiency due to
age, and the amount of depreciation previously charged to
Government contracts or subcontracts.

(g) Whether or not the contract is otherwise subject to CAS
the following apply:

(1) The requirements of 31.205-52 shall be observed.

(2) In the event of a write-down from carrying value to
fair value as a result of impairments caused by events or
changes in circumstances, allowable depreciation of the
impaired assets is limited to the amounts that would have been
allowed had the assets not been written down (see
31.205-16(g)). However, this does not preclude a change in
depreciation resulting from other causes such as permissible
changes in estimates of service life, consumption of services,
or residual value.

(3) (1) In the event the contractor reacquires property
involved in a sale and leaseback arrangement, allowable
depreciation of reacquired property shall be based on the net
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book value of the asset as of the date the contractor originally
became a lessee of the property in the sale and leaseback
arrangement—

(A) Adjusted for any allowable gain or loss deter-
mined in accordance with 31.205-16(b); and

(B) Less any amount of depreciation expense
included in the calculation of the amount that would have been
allowed had the contractor retained title under
31.205-11(h)(1) and 31.205-36(b)(2).

(i) As used in this paragraph (g)(3), “reacquired
property” is property that generated either any depreciation
expense or any cost of money considered in the calculation of
the limitations under 31.205-11(h)(1) and 31.205-36(b)(2)
during the most recent accounting period prior to the date of
reacquisition.

(h) A “capital lease,” as defined in Financial Accounting
Standards Board’s Accounting Standards Codification
(FASB ASC) 840, Leases, is subject to the requirements of
this cost principle. (See 31.205-36 for Operating Leases.)
FASB ASC 840 requires that capital leases be treated as pur-
chased assets, i.e., be capitalized, and the capitalized value of
such assets be distributed over their useful lives as deprecia-
tion charges or over the leased life as amortization charges, as
appropriate, except that—

(1) Lease costs under a sale and leaseback arrangement
are allowable only up to the amount that would be allowed if
the contractor retained title, computed based on the net book
value of the asset on the date the contractor becomes a lessee
of the property adjusted for any gain or loss recognized in
accordance with 31.205-16(b); and

(2) If it is determined that the terms of the capital lease
have been significantly affected by the fact that the lessee and
lessor are related, depreciation charges are not allowable in
excess of those that would have occurred if the lease contained
terms consistent with those found in a lease between unrelated
parties.

31.205-12 Economic planning costs.

Economic planning costs are the costs of general long-
range management planning that is concerned with the future
overall development of the contractor’s business and that may
take into account the eventual possibility of economic dislo-
cations or fundamental alterations in those markets in which
the contractor currently does business. Economic planning
costs are allowable. Economic planning costs do not include
organization or reorganization costs covered by 31.205-27.
See 31.205-38 for market planning costs other than economic
planning costs.

31.205-13 Employee morale, health, welfare, food service,
and dormitory costs and credits.

(a) Aggregate costs incurred on activities designed to
improve working conditions, employer-employee relations,
employee morale, and employee performance (less income
generated by these activities) are allowable, subject to the lim-
itations contained in this subsection. Some examples of allow-
able activities are—

(1) House publications;



SUBPART 31.2—CONTRACTS WITH COMMERCIAL ORGANIZATIONS

31.205-16

(2) Health clinics;

(3) Wellness/fitness centers;

(4) Employee counseling services; and

(5) Food and dormitory services for the contractor’s
employees at or near the contractor’s facilities. These services
include—

(1) Operating or furnishing facilities for cafeterias,
dining rooms, canteens, lunch wagons, vending machines, liv-
ing accommodations; and

(i) Similar types of services.

(b) Costs of gifts are unallowable. (Gifts do not include
awards for performance made pursuant to 31.205-6(f) or
awards made in recognition of employee achievements pur-
suant to an established contractor plan or policy.)

(c) Costs of recreation are unallowable, except for the costs
of employees’ participation in company sponsored sports
teams or employee organizations designed to improve com-
pany loyalty, team work, or physical fitness.

(d)(1) The allowability of food and dormitory losses are
determined by the following factors:

(1) Losses from operating food and dormitory ser-
vices are allowable only if the contractor’s objective is to
operate such services on a break-even basis.

(i1) Losses sustained because food services or lodg-
ing accommodations are furnished without charge or at prices
or rates which obviously would not be conducive to the
accomplishment of the objective in paragraph (d)(1)(i) of this
subsection are not allowable, except as described in
paragraph (d)(1)(iii) of this subsection.

(iii) A loss may be allowed to the extent that the con-
tractor can demonstrate that unusual circumstances exist such
that even with efficient management, operating the services
on a break-even basis would require charging inordinately
high prices, or prices or rates higher than those charged by
commercial establishments offering the same services in the
same geographical areas. The following are examples of
unusual circumstances:

(A) The contractor must provide food or dormi-
tory services at remote locations where adequate commercial
facilities are not reasonably available.

(B) The contractor’s charged (but unproductive)
labor costs would be excessive if the services were not
available.

(C) If cessation or reduction of food or dormitory
operations will not otherwise yield net cost savings.

(2) Costs of food and dormitory services shall include
an allocable share of indirect expenses pertaining to these
activities.

(e) When the contractor has an arrangement authorizing an
employee association to provide or operate a service, such as
vending machines in the contractor’s plant, and retain the
profits, such profits shall be treated in the same manner as if
the contractor were providing the service (but see
paragraph (f) of this subsection).

(f) Contributions by the contractor to an employee organi-
zation, including funds from vending machine receipts or sim-
ilar sources, are allowable only to the extent that the
contractor demonstrates that an equivalent amount of the costs

incurred by the employee organization would be allowable if
directly incurred by the contractor..

31.205-14 Entertainment costs.

Costs of amusement, diversions, social activities, and any
directly associated costs such as tickets to shows or sports
events, meals, lodging, rentals, transportation, and gratuities
are unallowable. Costs made specifically unallowable under
this cost principle are not allowable under any other cost prin-
ciple. Costs of membership in social, dining, or country clubs
or other organizations having the same purposes are also unal-
lowable, regardless of whether the cost is reported as taxable
income to the employees.

31.205-15 Fines, penalties, and mischarging costs.

(a) Costs of fines and penalties resulting from violations of,
or failure of the contractor to comply with, Federal, State,
local, or foreign laws and regulations, are unallowable except
when incurred as a result of compliance with specific terms
and conditions of the contract or written instructions from the
contracting officer.

(b) Costs incurred in connection with, or related to, the
mischarging of costs on Government contracts are unallow-
able when the costs are caused by, or result from, alteration or
destruction of records, or other false or improper charging or
recording of costs. Such costs include those incurred to mea-
sure or otherwise determine the magnitude of the improper
charging, and costs incurred to remedy or correct the mis-
charging, such as costs to rescreen and reconstruct records.

31.205-16 Gains and losses on disposition or impairment
of depreciable property or other capital assets.

(a) Gains and losses from the sale, retirement, or other dis-
position (but see 31.205-19) of depreciable property shall be
included in the year in which they occur as credits or charges
to the cost grouping(s) in which the depreciation or amortiza-
tion applicable to those assets was included (but see
paragraph (f) of this subsection). However, no gain or loss
shall be recognized as a result of the transfer of assets in a
business combination (see 31.205-52).

(b) Notwithstanding the provisions in paragraph (c) of this
subsection, when costs of depreciable property are subject to
the sale and leaseback limitations in 31.205-11(h)(1) or
31.205-36(b)(2)—

(1) The gain or loss is the difference between the net
amount realized and the undepreciated balance of the asset on
the date the contractor becomes a lessee; and

(2) When the application of (b)(1) of this subsection
results in a loss—

(1) The allowable portion of the loss is zero if the fair
market value exceeds the undepreciated balance of the asset
on the date the contractor becomes a lessee; and

(i1) The allowable portion of the loss is limited to the
difference between the fair market value and the undepreci-
ated balance of the asset on the date the contractor becomes a
lessee if the fair market value is less than the undepreciated
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balance of the asset on the date the contractor becomes a les-
see.

(c) Gains and losses on disposition of tangible capital
assets, including those acquired under capital leases (see
31.205-11(h)), shall be considered as adjustments of depreci-
ation costs previously recognized. The gain or loss for each
asset disposed of is the difference between the net amount
realized, including insurance proceeds from involuntary con-
versions, and its undepreciated balance.

(d) The gain recognized for contract costing purposes shall
be limited to the difference between the acquisition cost (or
for assets acquired under a capital lease, the value at which the
leased asset is capitalized) of the asset and its undepreciated
balance (except see paragraphs (¢)(2)(i) or (ii) of this subsec-
tion).

(e) Special considerations apply to an involuntary con-ver-
sion which occurs when a contractor’s property is destroyed
by events over which the owner has no control, such as fire,
windstorm, flood, accident, theft, etc., and an insurance award
is recovered. The following govern involuntary conversions:

(1) When there is a cash award and the converted asset
is not replaced, gain or loss shall be recognized in the period
of disposition. The gain recognized for contract costing pur-
poses shall be limited to the difference between the acquisi-
tion cost of the asset and its undepreciated balance.

(2) When the converted asset is replaced, the contractor
shall either—

(1) Adjust the depreciable basis of the new asset by
the amount of the total realized gain or loss; or

(1) Recognize the gain or loss in the period of dispo-
sition, in which case the Government shall participate to the
same extent as outlined in paragraph (e)(1) of this subsection.

(f) Gains and losses on the disposition of depreciable prop-
erty shall not be recognized as a separate charge or credit
when—

(1) Gains and losses are processed through the depreci-
ation reserve account and reflected in the depreciation allow-
able under 31.205-11; or

(2) The property is exchanged as part of the purchase
price of a similar item, and the gain or loss is taken into con-
sideration in the depreciation cost basis of the new item.

(g) Gains and losses arising from mass or extraordinary
sales, retirements, or other disposition other than through
business combinations shall be considered on a case-by-case
basis.

(h) Gains and losses of any nature arising from the sale or
exchange of capital assets other than depreciable property
shall be excluded in computing contract costs.

(1) With respect to long-lived tangible and identifiable
intangible assets held for use, no loss shall be allowed for a
write-down from carrying value to fair value as a result of
impairments caused by events or changes in circumstances
(e.g., environmental damage, idle facilities arising from a
declining business base, etc.). If depreciable property or other
capital assets have been written down from carrying value to
fair value due to impairments, gains or losses upon disposition
shall be the amounts that would have been allowed had the
assets not been written down.
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31.205-17 Idle facilities and idle capacity costs.

(a) Definitions. As used in this subsection—

“Costs of idle facilities or idle capacity” means costs such
as maintenance, repair, housing, rent, and other related costs;
e.g., property taxes, insurance, and depreciation.

“Facilities” means plant or any portion thereof (including
land integral to the operation), equipment, individually or col-
lectively, or any other tangible capital asset, wherever located,
and whether owned or leased by the contractor.

“Idle capacity” means the unused capacity of partially used
facilities. It is the difference between that which a facility
could achieve under 100 percent operating time on a one-shift
basis, less operating interruptions resulting from time lost for
repairs, setups, unsatisfactory materials, and other normal
delays, and the extent to which the facility was actually used
to meet demands during the accounting period. A multiple-
shift basis may be used in the calculation instead of a one-shift
basis if it can be shown that this amount of usage could nor-
mally be expected for the type of facility involved.

“Idle facilities” means completely unused facilities that are
excess to the contractor’s current needs.

(b) The costs of idle facilities are unallowable unless the
facilities—

(1) Are necessary to meet fluctuations in workload; or

(2) Were necessary when acquired and are now idle
because of changes in requirements, production economies,
reorganization, termination, or other causes which could not
have been reasonably foreseen. (Costs of idle facilities are
allowable for a reasonable period, ordinarily not to exceed
1 year, depending upon the initiative taken to use, lease, or
dispose of the idle facilities (but see 31.205-42)).

(c) Costs of idle capacity are costs of doing business and
are a factor in the normal fluctuations of usage or overhead
rates from period to period. Such costs are allowable provided
the capacity is necessary or was originally reasonable and is
not subject to reduction or elimination by subletting, renting,
or sale, in accordance with sound business, economics, or
security practices. Widespread idle capacity throughout an
entire plant or among a group of assets having substantially
the same function may be idle facilities.

(d) Any costs to be paid directly by the Government for idle
facilities or idle capacity reserved for defense mobilization
production shall be the subject of a separate agreement.

31.205-18 Independent research and development and
bid and proposal costs.

(a) Definitions. As used in this subsection—

“Applied research” means that effort which (1) normally
follows basic research, but may not be severable from the
related basic research, (2) attempts to determine and exploit
the potential of scientific discoveries or improvements in
technology, materials, processes, methods, devices, or tech-
niques, and (3) attempts to advance the state of the art.
Applied research does not include efforts whose principal aim
is design, development, or test of specific items or services to
be considered for sale; these efforts are within the definition
of the term “development,” defined in this subsection.

“Basic research” (see 2.101).



SUBPART 31.2—CONTRACTS WITH COMMERCIAL ORGANIZATIONS

31.205-18

“Bid and proposal (B&P) costs” means the costs incurred
in preparing, submitting, and supporting bids and proposals
(whether or not solicited) on potential Government or non-
Government contracts. The term does not include the costs of
effort sponsored by a grant or cooperative agreement, or
required in the performance of a contract.

“Company” means all divisions, subsidiaries, and affiliates
of the contractor under common control.

“Development” means the systematic use, under whatever
name, of scientific and technical knowledge in the design,
development, test, or evaluation of a potential new product or
service (or of an improvement in an existing product or ser-
vice) for the purpose of meeting specific performance require-
ments or objectives. Development includes the functions of
design engineering, prototyping, and engineering testing.
Development excludes—

(1) Subcontracted technical effort which is for the sole
purpose of developing an additional source for an existing
product, or

(2) Development effort for manufacturing or produc-
tion materials, systems, processes, methods, equipment, tools,
and techniques not intended for sale.

“Independent research and development (IR&D)” means a
contractor’s IR&D cost that consists of projects falling within
the four following areas: (1) basic research, (2) applied
research, (3) development, and (4) systems and other concept
formulation studies. The term does not include the costs of
effort sponsored by a grant or required in the performance of
a contract. IR&D effort shall not include technical effort
expended in developing and preparing technical data specifi-
cally to support submitting a bid or proposal.

“Systems and other concept formulation studies” means
analyses and study efforts either related to specific IR&D
efforts or directed toward identifying desirable new systems,
equipment or components, or modifications and improve-
ments to existing systems, equipment, or components.

(b) Composition and allocation of costs. The requirements
of 48 CFR 9904.420, Accounting for independent research
and development costs and bid and proposal costs, are incor-
porated in their entirety and shall apply as follows—

(1) Fully-CAS-covered contracts. Contracts that are

fully-CAS-covered shall be subject to all requirements of
48 CFR 9904.420.

(2) Modified CAS-covered and non-CAS-covered con-
tracts. Contracts that are not CAS-covered or that contain
terms or conditions requiring modified CAS coverage shall be
subject to all requirements of 48 CFR 9904.420 except
48 CFR 9904.420-50(¢)(2) and 48 CFR 9904.420-50(f)(2),
which are not then applicable. However, non-CAS-covered or
modified CAS-covered contracts awarded at a time the con-
tractor has CAS-covered contracts requiring compliance with
48 CFR 9904.420, shall be subject to all the requirements of
48 CFR 9904.420. When the requirements of 48 CFR
9904.420-50(e)(2) and 48 CFR 9904.420-50(f)(2) are not
applicable, the following apply:

(1) IR&D and B&P costs shall be allocated to final
cost objectives on the same basis of allocation used for the
G&A expense grouping of the profit center (see 31.001) in
which the costs are incurred. However, when IR&D and B&P
costs clearly benefit other profit centers or benefit the entire
company, those costs shall be allocated through the G&A of
the other profit centers or through the corporate G&A, as
appropriate.

(i1) If allocations of IR&D or B&P through the G&A
base do not provide equitable cost allocation, the contracting
officer may approve use of a different base.

(c) Allowability. Except as provided in paragraphs (d) and
(e) of this subsection, or as provided in agency regulations,
costs for IR&D and B&P are allowable as indirect expenses
on contracts to the extent that those costs are allocable and
reasonable.

(d) Deferred IR&D costs. (1) IR&D costs that were
incurred in previous accounting periods are unallowable,
except when a contractor has developed a specific product at
its own risk in anticipation of recovering the development
costs in the sale price of the product provided that—

(i) The total amount of IR&D costs applicable to the
product can be identified;

(i1) The proration of such costs to sales of the product
is reasonable;

(ii1) The contractor had no Government business
during the time that the costs were incurred or did not allocate
IR&D costs to Government contracts except to prorate the
cost of developing a specific product to the sales of that prod-
uct; and
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SUBPART 39.1—GENERAL

39.102

39.000 Scope of part.

This part prescribes acquisition policies and procedures for
use in acquiring—

(a) Information technology, including financial manage-
ment systems, consistent with other parts of this regulation,
OMB Circular No. A-127, Financial Management Systems
and OMB Circular No. A-130, Management of Federal Infor-
mation Resources.

(b) Information and information technology.

39.001 Applicability.

This part applies to the acquisition of information technol-
ogy by or for the use of agencies except for acquisitions of
information technology for national security systems. How-
ever, acquisitions of information technology for national
security systems shall be conducted in accordance with
40 U.S.C. 11302 with regard to requirements for performance
and results-based management; the role of the agency Chief
Information Officer in acquisitions; and accountability. These
requirements are addressed in OMB Circular No. A-130.

39.002 Definitions.
As used in this part—

“Modular contracting” means use of one or more contracts
to acquire information technology systems in successive,
interoperable increments.

“National security system” means any telecommunica-
tions or information system operated by the United States
Government, the function, operation, or use of which—

(1) Involves intelligence activities;

(2) Involves cryptologic activities related to national
security;

(3) Involves command and control of military forces;

(4) Involves equipment that is an integral part of a
weapon or weapons system; or

(5) Is critical to the direct fulfillment of military or intel-
ligence missions. This does not include a system that is to be
used for routine administrative and business applications,
such as payroll, finance, logistics, and personnel management
applications.

“Year 2000 compliant,” with respect to information tech-
nology, means that the information technology accurately
processes date/time data (including, but not limited to, calcu-
lating, comparing, and sequencing) from, into, and between
the twentieth and twenty-first centuries, and the years 1999
and 2000 and leap year calculations, to the extent that other
information technology, used in combination with the infor-
mation technology being acquired, properly exchanges date/
time data with it.

Subpart 39.1—General

39.101 Policy.
(a) Division A, Section 101(h), Title VI, Section 622 of

the Omnibus Appropriations and Authorization Act for Fiscal
Year 1999 (Pub. L. 105-277) requires that agencies may not
use appropriated funds to acquire information technology that
does not comply with 39.106, unless the agency’s Chief Infor-

mation Officer determines that noncompliance with 39.106 is
necessary to the function and operation of the agency or the
acquisition is required by a contract in effect before
October 21, 1998. The Chief Information Officer must send
to the Office of Management and Budget a copy of all waivers
for forwarding to Congress.

(b)(1) In acquiring information technology, agencies shall
identify their requirements pursuant to—

(1) OMB Circular A-130, including consideration of
security of resources, protection of privacy, national security
and emergency preparedness, accommodations for individu-
als with disabilities, and energy efficiency;

(i1) Electronic Product Environmental Assessment
Tool (EPEAT®) standards (see 23.704);

(iii) Policies to enable power management, double-
sided printing, and other energy-efficient or environmentally
preferable features on all agency electronic products; and

(iv) Best management practices for energy-efficient
management of servers and Federal data centers.

(2) When developing an acquisition strategy, contract-
ing officers should consider the rapidly changing nature of
information technology through market research (see Part 10)
and the application of technology refreshment techniques.

(c) Agencies must follow OMB Circular A-127, Financial
Management Systems, when acquiring financial management
systems. Agencies may acquire only core financial manage-
ment software certified by the Joint Financial Management
Improvement Program.

(d) In acquiring information technology, agencies shall
include the appropriate information technology security poli-
cies and requirements, including use of common security con-
figurations available from the National Institute of Standards
and Technology’s website at /http://checklists.nist.gov.
Agency contracting officers should consult with the requiring
official to ensure the appropriate standards are incorporated.

(e) When acquiring information technology using Internet
Protocol, agencies must include the appropriate Internet Pro-
tocol compliance requirements in accordance with 11.002(g).

39.102 Management of risk.

(a) Prior to entering into a contract for information tech-
nology, an agency should analyze risks, benefits, and costs.
(See Part 7 for additional information regarding requirements
definition.) Reasonable risk taking is appropriate as long as
risks are controlled and mitigated. Contracting and program
office officials are jointly responsible for assessing, monitor-
ing and controlling risk when selecting projects for invest-
ment and during program implementation.

(b) Types of risk may include schedule risk, risk of techni-
cal obsolescence, cost risk, risk implicit in a particular con-
tract type, technical feasibility, dependencies between a new
project and other projects or systems, the number of simulta-

39.1-1



39.103

FEDERAL ACQUISITION REGULATION

neous high risk projects to be monitored, funding availability,
and program management risk.

(c) Appropriate techniques should be applied to manage
and mitigate risk during the acquisition of information tech-
nology. Techniques include, but are not limited to: prudent
project management; use of modular contracting; thorough
acquisition planning tied to budget planning by the program,
finance and contracting offices; continuous collection and
evaluation of risk-based assessment data; prototyping prior to
implementation; post implementation reviews to determine
actual project cost, benefits and returns; and focusing on risks
and returns using quantifiable measures.

39.103 Modular contracting.

(a) This section implements 41 U.S.C. 2308. Modular con-
tracting is intended to reduce program risk and to incentivize
contractor performance while meeting the Government’s
need for timely access to rapidly changing technology. Con-
sistent with the agency’s information technology architecture,
agencies should, to the maximum extent practicable, use mod-
ular contracting to acquire major systems (see 2.101) of infor-
mation technology. Agencies may also use modular
contracting to acquire non-major systems of information tech-
nology.

(b) When using modular contracting, an acquisition of a
system of information technology may be divided into several
smaller acquisition increments that—

(1) Are easier to manage individually than would be
possible in one comprehensive acquisition;

(2) Address complex information technology objec-
tives incrementally in order to enhance the likelihood of
achieving workable systems or solutions for attainment of
those objectives;

(3) Provide for delivery, implementation, and testing of
workable systems or solutions in discrete increments, each of
which comprises a system or solution that is not dependent on
any subsequent increment in order to perform its principal
functions;

(4) Provide an opportunity for subsequent increments to
take advantage of any evolution in technology or needs that
occur during implementation and use of the earlier incre-
ments; and

(5) Reduce risk of potential adverse consequences on
the overall project by isolating and avoiding custom-designed
components of the system.

(c) The characteristics of an increment may vary depend-
ing upon the type of information technology being acquired
and the nature of the system being developed. The following
factors may be considered:

(1) To promote compatibility, the information technol-
ogy acquired through modular contracting for each increment
should comply with common or commercially acceptable
information technology standards when available and appro-
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priate, and shall conform to the agency’s master information
technology architecture.

(2) The performance requirements of each increment
should be consistent with the performance requirements of the
completed, overall system within which the information tech-
nology will function and should address interface require-
ments with succeeding increments.

(d) For each increment, contracting officers shall choose an
appropriate contracting technique that facilitates the acquisi-
tion of subsequent increments. Pursuant to Parts 16 and 17 of
the Federal Acquisition Regulation, contracting officers shall
select the contract type and method appropriate to the circum-
stances (e.g., indefinite delivery, indefinite quantity contracts,
single contract with options, successive contracts, multiple
awards, task order contracts). Contract(s) shall be structured
to ensure that the Government is not required to procure addi-
tional increments.

(e) To avoid obsolescence, a modular contract for informa-
tion technology should, to the maximum extent practicable, be
awarded within 180 days after the date on which the solicita-
tion is issued. If award cannot be made within 180 days, agen-
cies should consider cancellation of the solicitation in
accordance with 14.209 or 15.206(e). To the maximum extent
practicable, deliveries under the contract should be scheduled
to occur within 18 months after issuance of the solicitation.

39.104 Information technology services.

When acquiring information technology services, solicita-
tions must not describe any minimum experience or educa-
tional requirement for proposed contractor personnel unless
the contracting officer determines that the needs of the
agency—

(a) Cannot be met without that requirement; or

(b) Require the use of other than a performance-based

acquisition (see Subpart 37.6).

39.105 Privacy.

Agencies shall ensure that contracts for information tech-
nology address protection of privacy in accordance with the
Privacy Act (5 U.S.C. 552a) and Part 24. In addition, each
agency shall ensure that contracts for the design, develop-
ment, or operation of a system of records using commercial
information technology services or information technology
support services include the following:

(a) Agency rules of conduct that the contractor and the con-
tractor’s employees shall be required to follow.

(b) A list of the anticipated threats and hazards that the con-
tractor must guard against.

(¢) A description of the safeguards that the contractor must
specifically provide.

(d) Requirements for a program of Government inspection
during performance of the contract that will ensure the con-
tinued efficacy and efficiency of safeguards and the discovery
and countering of new threats and hazards.
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SUBPART 42.7—INDIRECT COST RATES

42.709

42.705-4 State and local governments.

OMB Circular No. A-87 concerning cost principles for
state and local governments (see Subpart 31.6) establishes the
cognizant agency concept and procedures for determining a
cognizant agency for approving state and local government
indirect costs associated with federally-funded programs and
activities. The indirect cost rates negotiated by the cognizant
agency will be used by all Federal agencies that also award
contracts to these same state and local governments.

42.705-5 Nonprofit organizations other than educational
and state and local governments.
(See OMB Circular No. A-122.)

42.706 Distribution of documents.

(a) The contracting officer or auditor shall promptly dis-
tribute executed copies of the indirect cost rate agreement to
the contractor and to each affected contracting agency and
shall provide copies of the agreement for the contract files, in
accordance with the guidance for contract modifications in
Subpart 4.2, Contract Distribution.

(b) Copies of the negotiation memorandum prepared under
contracting officer determination or audit report prepared
under auditor determination shall be furnished, as appropriate,
to the contracting offices and Government audit offices.

42.707 Cost-sharing rates and limitations on indirect cost
rates.

(a) Cost-sharing arrangements, when authorized, may call
for the contractor to participate in the costs of the contract by
accepting indirect cost rates lower than the anticipated actual
rates. In such cases, a negotiated indirect cost rate ceiling may
be incorporated into the contract for prospective application.
For cost sharing under research and development contracts,
see 35.003(b).

(b)(1) Other situations may make it prudent to provide a
final indirect cost rate ceiling in a contract. Examples of such
circumstances are when the proposed contractor—

(1) Is a new or recently reorganized company, and
there is no past or recent record of incurred indirect costs;

(i1) Has a recent record of a rapidly increasing indi-
rect cost rate due to a declining volume of sales without a com-
mensurate decline in indirect expenses; or

(iii) Seeks to enhance its competitive position in a
particular circumstance by basing its proposal on indirect cost
rates lower than those that may reasonably be expected to
occur during contract performance, thereby causing a cost
overrun.

(2) In such cases, an equitable ceiling covering the final
indirect cost rates may be negotiated and specified in the
contract.

(c) When ceiling provisions are utilized, the contract shall
also provide that—

(1) The Government will not be obligated to pay any
additional amount should the final indirect cost rates exceed
the negotiated ceiling rates, and

(2) In the event the final indirect cost rates are less than
the negotiated ceiling rates, the negotiated rates will be
reduced to conform with the lower rates.

42.708 Quick-closeout procedure.

(a) The contracting officer responsible for contract close-
out shall negotiate the settlement of direct and indirect costs
for a specific contract, task order, or delivery order to be
closed, in advance of the determination of final direct costs
and indirect rates set forth in 42.705, if—

(1) The contract, task order, or delivery order is physi-
cally complete;

(2) The amount of unsettled direct costs and indirect
costs to be allocated to the contract, task order, or delivery
order is relatively insignificant. Cost amounts will be consid-
ered relatively insignificant when the total unsettled direct
costs and indirect costs to be allocated to any one contract,
task order, or delivery order does not exceed the lesser of—

(1) $1,000,000; or
(i) 10 percent of the total contract, task order, or
delivery order amount;

(3) The contracting officer performs a risk assessment
and determines that the use of the quick-closeout procedure is
appropriate. The risk assessment shall include—

(i) Consideration of the contractor’s accounting,
estimating, and purchasing systems;

(i1) Other concerns of the cognizant contract audi-
tors; and

(ii1) Any other pertinent information, such as, docu-
mented history of Federal Government approved indirect cost
rate agreements, changes to contractor’s rate structure, vola-
tility of rate fluctuations during affected periods, mergers or
acquisitions, special contract provisions limiting contractor’s
recovery of otherwise allowable indirect costs under cost
reimbursement or time-and-materials contracts; and

(4) Agreement can be reached on a reasonable estimate
of allocable dollars.

(b) Determinations of final indirect costs under the quick-
closeout procedure provided for by the Allowable Cost and
Payment clause at 52.216-7 shall be final for the contract it
covers and no adjustment shall be made to other contracts for
over- or under-recoveries of costs allocated or allocable to the
contract covered by the agreement.

(c) Indirect cost rates used in the quick closeout of a con-
tract shall not be considered a binding precedent when estab-
lishing the final indirect cost rates for other contracts.

42.709 Scope.
(a) This section implements 10 U.S.C. 2324(a) through (d)
and 41 U.S.C. 4303. It covers the assessment of penalties |
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against contractors which include unallowable indirect costs
in—

(1) Final indirect cost rate proposals; or

(2) The final statement of costs incurred or estimated to
be incurred under a fixed-price incentive contract.

(b) This section applies to all contracts in excess of
$700,000, except fixed-price contracts without cost incentives
or any firm-fixed-price contracts for the purchase of commer-
cial items.

42.709-1 General.
(a) The following penalties apply to contracts covered by
this section:

(1) If the indirect cost is expressly unallowable under a
cost principle in the FAR, or an executive agency supplement
to the FAR, that defines the allowability of specific selected
costs, the penalty is equal to—

(1) The amount of the disallowed costs allocated to
contracts that are subject to this section for which an indirect
cost proposal has been submitted; plus

(i) Interest on the paid portion, if any, of the
disallowance.

(2) If the indirect cost was determined to be unallowable
for that contractor before proposal submission, the penalty is
two times the amount in paragraph (a)(1)(i) of this section.

(b) These penalties are in addition to other administrative,
civil, and criminal penalties provided by law.

(c) It is not necessary for unallowable costs to have been
paid to the contractor in order to assess a penalty.

42.709-2 Responsibilities.

(a) The cognizant contracting officer is responsible for—

(1) Determining whether the penalties in 42.709-1(a)
should be assessed;

(2) Determining whether such penalties should be
waived pursuant to 42.709-5; and

(3) Referring the matter to the appropriate criminal
investigative organization for review and for appropriate
coordination of remedies, if there is evidence that the contrac-
tor knowingly submitted unallowable costs.

(b) The contract auditor, in the review and/or the determi-
nation of final indirect cost proposals for contracts subject to
this section, is responsible for—

(1) Recommending to the contracting officer which
costs may be unallowable and subject to the penalties in
42.709-1(a);

(2) Providing rationale and supporting documentation
for any recommendation; and

(3) Referring the matter to the appropriate criminal
investigative organization for review and for appropriate
coordination of remedies, if there is evidence that the contrac-
tor knowingly submitted unallowable costs.
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42.709-3 Assessing the penalty.

Unless a waiver is granted pursuant to 42.709-5, the cog-
nizant contracting officer shall—

(a) Assess the penalty in 42.709-1(a)(1), when the submit-
ted cost is expressly unallowable under a cost principle in the
FAR or an executive agency supplement that defines the
allowability of specific selected costs; or

(b) Assess the penalty in 42.709-1(a)(2), when the submit-
ted cost was determined to be unallowable for that contractor
prior to submission of the proposal. Prior determinations of
unallowability may be evidenced by—

(1) A DCAA Form 1, Notice of Contract Costs Sus-
pended and/or Disapproved (see 48 CFR 242.705-2), or any
similar notice which the contractor elected not to appeal and
was not withdrawn by the cognizant Government agency;

(2) A contracting officer final decision which was not
appealed;

(3) A prior executive agency Board of Contract Appeals
or court decision involving the contractor, which upheld the
cost disallowance; or

(4) A determination or agreement of unallowability
under 31.201-6.

(c) Issue a final decision (see 33.211) which includes a
demand for payment of any penalty assessed under
paragraph (a) or (b) of this section. The letter shall state that
the determination is a final decision under the Disputes clause
of the contract. (Demanding payment of the penalty is sepa-
rate from demanding repayment of any paid portion of the dis-
allowed cost.)

42.709-4 Computing interest.

For 42.709-1(a)(1)(ii), compute interest on any paid por-
tion of the disallowed cost as follows:

(a) Consider the overpayment to have occurred, and inter-
est to have begun accumulating, from the midpoint of the con-
tractor’s fiscal year. Use an alternate equitable method if the
cost was not paid evenly over the fiscal year.

(b) Use the interest rate specified by the Secretary of the
Treasury pursuant to Pub. L. 92-41 (85 Stat. 97).

(c) Compute interest from the date of overpayment to the
date of the demand letter for payment of the penalty.

(d) Determine the paid portion of the disallowed costs in
consultation with the contract auditor.

42.709-5 Waiver of the penalty.

The cognizant contracting officer shall waive the penalties
at 42.709-1(a) when—

(a) The contractor withdraws the proposal before the Gov-
ernment formally initiates an audit of the proposal and the
contractor submits a revised proposal (an audit will be deemed
to be formally initiated when the Government provides the
contractor with written notice, or holds an entrance confer-
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52.215-20 Requirements for Certified Cost or Pricing Data

and Data Other Than Certified Cost or Pricing
Data.

52.215-21 Requirements for Certified Cost or Pricing Data

and Data Other Than Certified Cost or Pricing
Data—Modifications.
52.215-22 Limitations on Pass-Through Charges—
Identification of Subcontract Effort.
52.215-23 Limitations on Pass-Through Charges.

52.216-1 Type of Contract.

52.216-2 Economic Price Adjustment—Standard Supplies.

52.216-3 Economic Price Adjustment—Semistandard
Supplies.

52.216-4 Economic Price Adjustment—Labor and
Material.

52.216-5 Price Redetermination—Prospective.

52.216-6 Price Redetermination—Retroactive.

52.216-7 Allowable Cost and Payment.

52.216-8 Fixed Fee.

52.216-9 Fixed Fee—Construction.

52.216-10 Incentive Fee.

52.216-11 Cost Contract—No Fee.

52.216-12 Cost-Sharing Contract—No Fee.
52.216-13 [Reserved]

52.216-14 [Reserved]

52.216-15 Predetermined Indirect Cost Rates.
52.216-16 Incentive Price Revision—Firm Target.

52.216-17 Incentive Price Revision—Successive Targets.

52.216-18 Ordering.

52.216-19 Order Limitations.

52.216-20 Definite Quantity.

52.216-21 Requirements.

52.216-22 Indefinite Quantity.

52.216-23 Execution and Commencement of Work.

52.216-24 Limitation of Government Liability.

52.216-25 Contract Definitization.

52.216-26 Payments of Allowable Costs Before
Definitization.

52.216-27 Single or Multiple Awards.

52.216-28 Multiple Awards for Advisory and Assistance
Services.

52.216-29 Time-and-Materials/Labor-Hour Proposal
Requirements—Non-Commercial Item

Acquisition With Adequate Price Competition.

52.216-30 Time-and-Materials/Labor-Hour Proposal
Requirements—Non-Commercial Item
Acquisition Without Adequate Price
Competition.

52.216-31 Time-and-Materials/Labor-Hour Proposal

Requirements—Commercial Item Acquisition.

52.217-1 [Reserved]
52.217-2 Cancellation Under Multi-year Contracts.
52.217-3 Evaluation Exclusive of Options.

52.217-4

52.217-5
52.217-6
52.217-7

52.217-8
52.217-9
52.218

52.219-1
52.219-2
52.219-3

52.219-4

52.219-5
52.219-6
52.219-7
52.219-8
52.219-9
52.219-10
52.219-11
52.219-12
52.219-13
52.219-14
52.219-15
52.219-16
52.219-17
52.219-18

52.219-19
52.219-20
52.219-21
52.219-22
52.219-23
52.219-24
52.219-25
52.219-26
52.219-27
52.219-28

52.219-29

52.219-30

52.220

Evaluation of Options Exercised at Time of
Contract Award.

Evaluation of Options.

Option for Increased Quantity.

Option for Increased Quantity—Separately Priced
Line Item.

Option to Extend Services.

Option to Extend the Term of the Contract.
[Reserved]

Small Business Program Representations.
Equal Low Bids.

Notice of HUBZone Set-Aside or Sole Source
Award.

Notice of Price Evaluation Preference for
HUBZone Small Business Concerns.
[Reserved]

Notice of Total Small Business Set-Aside.
Notice of Partial Small Business Set-Aside.
Utilization of Small Business Concerns.

Small Business Subcontracting Plan.

Incentive Subcontracting Program.

Special 8(a) Contract Conditions.

Special 8(a) Subcontract Conditions.

Notice of Set-Aside of Orders.

Limitations on Subcontracting.

[Reserved]

Liquidated Damages—Subcontracting Plan.
Section 8(a) Award.

Notification of Competition Limited to Eligible
8(a) Concerns.

[Reserved]

[Reserved]

[Reserved]

Small Disadvantaged Business Status.

Notice of Price Evaluation Adjustment for Small
Disadvantaged Business Concerns.

Small Disadvantaged Business Participation
Program—Targets.

Small Disadvantaged Business Participation
Program—Disadvantaged Status and Reporting.
Small Disadvantaged Business Participation
Program—Incentive Subcontracting.

Notice of Service-Disabled Veteran-Owned
Small Business Set-Aside.

Post-Award Small Business Program
Rerepresentation.

Notice of Set-Aside for Economically
Disadvantaged Women-Owned Small Business
Concerns.

Notice of Set-Aside for Women-Owned Small
Business Concerns Eligible Under the Women-
Owned Small Business Program.

[Reserved]
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52.221 [Reserved]

52.222-1 Notice to the Government of Labor Disputes.
52.222-2 Payment for Overtime Premiums.

52.222-3 Convict Labor.

52.222-4 Contract Work Hours and Safety Standards —

Overtime Compensation.

Construction Wage Rate Requirements—

Secondary Site of the Work.

52.222-6 Construction Wage Rate Requirements.

52.222-7 Withholding of Funds.

52.222-8 Payrolls and Basic Records.

52.222-9 Apprentices and Trainees.

52.222-10 Compliance with Copeland Act Requirements.

52.222-11 Subcontracts (Labor Standards).

52.222-12 Contract Termination—Debarment.

52.222-13 Compliance with Construction Wage Rate
Requirements and Related Regulations.

52.222-14 Disputes Concerning Labor Standards.

52.222-15 Certification of Eligibility.

52.222-16 Approval of Wage Rates.

52.222-17 Nondisplacement of Qualified Workers.

52.222-18 Certification Regarding Knowledge of Child
Labor for Listed End Products.

52.222-19 Child Labor—Cooperation with Authorities and
Remedies.

52.222-20 Contracts for Materials, Supplies, Articles, and
Equipment Exceeding $15,000.

52.222-21 Prohibition of Segregated Facilities.

52.222-22 Previous Contracts and Compliance Reports.

52.222-23 Notice of Requirement for Affirmative Action to
Ensure Equal Employment Opportunity for
Construction.

52.222-24 Preaward On-Site Equal Opportunity Compliance
Evaluation.

52.222-25 Affirmative Action Compliance.

52.222-26 Equal Opportunity.

52.222-27 Affirmative Action Compliance Requirements for
Construction.

52.222-28 [Reserved]

52.222-29 Notification of Visa Denial.

52.222-30 Construction Wage Rate Requirements—Price
Adjustment (None or Separately Specified
Method).

52.222-31 Construction Wage Rate Requirements—Price
Adjustment (Percentage Method).

52.222-32 Construction Wage Rate Requirements—Price
Adjustment (Actual Method).

52.222-33 Notice of Requirement for Project Labor
Agreement.

52.222-34 Project Labor Agreement.

52.222-35 Equal Opportunity for Veterans.

52.222-5

52.222-36 Affirmative Action for Workers with Disabilities.

52.222-37 Employment Reports on Veterans.

52-4

52.222-38 Compliance with Veterans’ Employment
Reporting Requirements.

52.222-39 [Reserved]

52.222-40 Notification of Employee Rights Under the
National Labor Relations Act.

52.222-41 Service Contract Labor Standards.

52.222-42 Statement of Equivalent Rates for Federal Hires.

52.222-43 Fair Labor Standards Act and Service Contract
Labor Standards—Price Adjustment (Multiple
Year and Option Contracts).

52.222-44 Fair Labor Standards Act and Service Contract
Labor Standards—Price Adjustment.

52.222-45 [Reserved]

52.222-46 Evaluation of Compensation for Professional
Employees.

52.222-47 [Reserved]

52.222-48 Exemption from Application of the Service
Contract Labor Standards to Contracts for
Maintenance, Calibration, or Repair of Certain
Equipment-Certification.

52.222-49 Service Contract Labor Standards—Place of
Performance Unknown.

52.222-50 Combating Trafficking in Persons.

52.222-51 Exemption from Application of the Service
Contract Labor Standards to Contracts for
Maintenance, Calibration, or Repair of Certain
Equipment—Requirements.

52.222-52 Exemption from Application of the Service
Contract Labor Standards to Contracts for Certain
Services—Certification.

52.222-53 Exemption from Application of the Service
Contract Labor Standards to Contracts for Certain
Services—Requirements.

52.222-54 Employment Eligibility Verification.

52.223-1 Biobased Product Certification.

52.223-2  Affirmative Procurement of Biobased Products

Under Service and Construction Contracts.

Hazardous Material Identification and Material

Safety Data.

52.223-4 Recovered Material Certification.

52.223-5 Pollution Prevention and Right-to-Know
Information.

52.223-6 Drug-Free Workplace.

52.223-7 Notice of Radioactive Materials.

52.223-8 [Reserved]

52.223-9 Estimate of Percentage of Recovered Material
Content for EPA-Designated Items.

52.223-10 Waste Reduction Program.

52.223-11 Ozone-Depleting Substances.

52.223-12 Refrigeration Equipment and Air Conditioners.

52.223-13 Acquisition of EPEAT®-Registered Imaging
Equipment.

52.223-14 Acquisition of EPEAT®-Registered Televisions.

52.223-3
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52.223-15 Energy Efficiency in Energy-Consuming
Products.

52.223-16 Acquisition of EPEAT-Registered Personal
Computer Products.

52.223-17 Affirmative Procurement of EPA-designated
Items in Service and Construction Contracts.

52.223-18 Encouraging Contractor Policies to Ban Text
Messaging While Driving.

52.223-19 Compliance with Environmental Management
Systems.

52.224-1 Privacy Act Notification.

52.224-2  Privacy Act.

52.225-1 Buy American—Supplies

52.225-2 Buy American Certificate.

52.225-3 Buy American—Free Trade Agreements-Israeli
Trade Act.

52.225-4 Buy American—Free Trade Agreements-Israeli
Trade Act Certificate.

52.225-5 Trade Agreements.

52.225-6 Trade Agreements Certificate.

52.225-7 Waiver of Buy American Statute for Civil Aircraft
and Related Articles.

52.225-8 Duty-Free Entry.

52.225-9 Buy American—Construction Materials.

52.225-10 Notice of Buy American Requirement—
Construction Materials.

52.225-11 Buy American—Construction Materials under
Trade Agreements.

52.225-12 Notice of Buy American Requirement—

Construction Materials Under Trade Agreements.

52.225-13 Restrictions on Certain Foreign Purchases.

52.225-14 Inconsistency between English Version and
Translation of Contract.

52.225-15 [Reserved]

52.225-16 [Reserved]

52.225-17 Evaluation of Foreign Currency Offers.

52.225-18 Place of Manufacture.

52.225-19 Contractor Personnel in a Designated Operational
Area or Supporting a Diplomatic or Consular
Mission Outside the United States.

52.225-20 Prohibition on Conducting Restricted Business
Operations in Sudan—Certification.

52.225-21 Required Use of American Iron, Steel, and
Manufactured Goods—Buy American Statute—
Construction Materials.

52.225-22 Notice of Required Use of American Iron, Steel,
and Manufactured Goods—Buy American
Statute—Construction Materials.

52.225-23 Required Use of American Iron, Steel, and
Manufactured Goods—Buy American Statute—
Construction Materials under Trade Agreements.

52.225-24 Notice of Required Use of American Iron, Steel,
and Manufactured Goods—Buy American
Statute—Construction Materials Under Trade
Agreements.

52.225-25 Prohibition on Contracting with Entities
Engaging in Certain Activities or Transactions
Relating to Iran—Representation and
Certifications.

52.225-26 Contractors Performing Private Security

Functions Outside the United States.

Utilization of Indian Organizations and Indian-

Owned Economic Enterprises.

52.226-2 Historically Black College or University and
Minority Institution Representation.

52.226-3 Disaster or Emergency Area Representation.

52.226-4 Notice of Disaster or Emergency Area Set-Aside.

52.226-5 Restrictions on Subcontracting Outside Disaster
or Emergency Area.

52.226-6 Promoting Excess Food Donation to Nonprofit
Organizations.

52.227-1 Authorization and Consent.

52.227-2 Notice and Assistance Regarding Patent and
Copyright Infringement.

52.227-3 Patent Indemnity.

52.227-4 Patent Indemnity—Construction Contracts.

52.227-5 Waiver of Indemnity.

52.227-6 Royalty Information.

52.227-7 Patents—Notice of Government Licensee.

52.227-8 [Reserved]

52.227-9 Refund of Royalties.

52.227-10 Filing of Patent Applications—Classified Subject
Matter.

52.227-11 Patent Rights—Ownership by the Contractor.

52.227-12 [Reserved]

52.227-13 Patent Rights—Ownership by the Government.

52.227-14 Rights in Data—General.

52.227-15 Representation of Limited Rights Data and
Restricted Computer Software.

52.227-16 Additional Data Requirements.

52.227-17 Rights in Data—Special Works.

52.227-18 Rights in Data—Existing Works.

52.227-19 Commercial Computer Software License.

52.227-20 Rights in Data—SBIR Program.

52.227-21 Technical Data Declaration, Revision, and
Withholding of Payment—Major Systems.

52.227-22 Major System—Minimum Rights.

52.227-23 Rights to Proposal Data (Technical).

52.228-1 Bid Guarantee.

52.228-2 Additional Bond Security.

52.228-3 Workers’ Compensation Insurance (Defense Base
Act).

52.228-4 Workers’ Compensation and War-Hazard
Insurance Overseas.

52.226-1

52-5
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52.228-5
52.228-6
52.228-7
52.228-8
52.228-9

Insurance—Work on a Government Installation.
[Reserved]
Insurance—Liability to Third Persons.

Cargo Insurance.

52.228-10 Vehicular and General Public Liability Insurance.

52.228-11 Pledges of Assets.

52.228-12 Prospective Subcontractor Requests for Bonds.
52.228-13 Alternative Payment Protections.

52.228-14 Irrevocable Letter of Credit.

52.228-15 Performance and Payment Bonds—Construction.

52.228-16 Performance and Payment Bonds—Other Than
Construction.

52.229-1 State and Local Taxes.

52.229-2 North Carolina State and Local Sales and Use
Tax.

52.229-3 Federal, State, and Local Taxes.

52.229-4 Federal, State, and Local Taxes (State and Local
Adjustments).

52.229-5 [Reserved]

52.229-6 Taxes—Foreign Fixed-Price Contracts.

52.229-7 Taxes—Fixed-Price Contracts with Foreign

Governments.

Taxes—Foreign Cost-Reimbursement Contracts.

Taxes—Cost-Reimbursement Contracts with

Foreign Governments.

52.229-10 State of New Mexico Gross Receipts and

Compensating Tax.

Cost Accounting Standards Notices and

Certification.

Cost Accounting Standards.

Disclosure and Consistency of Cost Accounting

Practices.

52.230-4 Disclosure and Consistency of Cost Accounting

Practices—Foreign Concerns.

Cost Accounting Standards—Educational

Institution.

52.230-6 Administration of Cost Accounting Standards.

52.230-7 Proposal Disclosure—Cost Accounting Practice

52.229-8
52.229-9

52.230-1

52.230-2
52.230-3

52.230-5

Changes.

52.231 [Reserved]

52.232-1 Payments.

52.232-2 Payments under Fixed-Price Research and
Development Contracts.

52.232-3 Payments under Personal Services Contracts.

52.232-4 Payments under Transportation Contracts and
Transportation-Related Services Contracts.
Payments under Fixed-Price Construction
Contracts.

52.232-6 Paymentunder Communication Service Contracts
with Common Carriers.

Payments under Time-and-Materials and Labor-
Hour Contracts.

52.232-5

52.232-7

52-6 (FAC 2005-75)

Liability and Insurance—Leased Motor Vehicles.

52.232-8 Discounts for Prompt Payment.

52.232-9 Limitation on Withholding of Payments.

52.232-10 Payments under Fixed-Price Architect-Engineer
Contracts.

52.232-11 Extras.

52.232-12 Advance Payments.

52.232-13 Notice of Progress Payments.

52.232-14 Notice of Availability of Progress Payments
Exclusively for Small Business Concerns.

52.232-15 Progress Payments Not Included.

52.232-16 Progress Payments.

52.232-17 Interest.

52.232-18 Availability of Funds.

52.232-19 Availability of Funds for the Next Fiscal Year.

52.232-20 Limitation of Cost.

52.232-21 [Reserved]

52.232-22 Limitation of Funds.

52.232-23 Assignment of Claims.

52.232-24 Prohibition of Assignment of Claims.

52.232-25 Prompt Payment.

52.232-26 Prompt Payment for Fixed-Price Architect-
Engineer Contracts.

52.232-27 Prompt Payment for Construction Contracts.

52.232-28 Invitation to Propose Performance-Based
Payments.

52.232-29 Terms for Financing of Purchases of Commercial
Items.

52.232-30 Installment Payments for Commercial Items.

52.232-31 Invitation to Propose Financing Terms.

52.232-32 Performance-Based Payments.

52.232-33 Payment by Electronic Funds Transfer-System
for Award Management.

52.232-34 Payment by Electronic Funds Transfer-Other than
System for Award Management.

52.232-35 Designation of Office for Government Receipt of
Electronic Funds Transfer Information.

52.232-36 Payment by Third Party.

52.232-37 Multiple Payment Arrangements.

52.232-38 Submission of Electronic Funds Transfer
Information with Offer.

52.232-39 Unenforceability of Unauthorized Obligations.

52.232-40 Providing Accelerated Payments to Small

Business Subcontractors.

Disputes.

52.233-2  Service of Protest.

52.233-3 Protest after Award.

52.233-4  Applicable Law for Breach of Contract Claim.

52.234-1 Industrial Resources Developed Under Defense
Production Act Title I11.

52.234-2 Notice of Earned Value Management System -

Pre-Award IBR.

Notice of Earned Value Management System -

Post Award IBR.

52.233-1

52.234-3
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(D) Employees whose time has been included in
any invoice for the purpose of verifying that these employees
have worked the hours shown on the invoices.

(ii1) For material and subcontract costs that are reim-
bursed on the basis of actual cost—

(A) Any invoices or subcontract agreements sub-
stantiating material costs; and

(B) Any documents supporting payment of those
invoices.

(5) Overpayments/Underpayments. Each payment pre-
viously made shall be subject to reduction to the extent of
amounts, on preceding invoices, that are found by the Contract-
ing Officer not to have been properly payable and shall also be
subject to reduction for overpayments or to increase for under-
payments. The Contractor shall promptly pay any such reduc-
tion within 30 days unless the parties agree otherwise. The
Government within 30 days will pay any such increases, unless
the parties agree otherwise. The Contractor’s payment will be
made by check. If the Contractor becomes aware of a duplicate
invoice payment or that the Government has otherwise overpaid
on an invoice payment, the Contractor shall—

(i) Remit the overpayment amount to the payment
office cited in the contract along with a description of the over-
payment including the—

(A) Circumstances of the overpayment (e.g., dupli-
cate payment, erroneous payment, liquidation errors, date(s) of
overpayment);

(B) Affected contract number and delivery order
number, if applicable;

(C) Affected contract line item or subline item, if
applicable; and

(D) Contractor point of contact.

(i1) Provide a copy of the remittance and supporting
documentation to the Contracting Officer.

(6)(1) All amounts that become payable by the Contrac-
tor to the Government under this contract shall bear simple
interest from the date due until paid unless paid within 30 days
of becoming due. The interest rate shall be the interest rate
established by the Secretary of the Treasury, as provided in 41
U.S.C. 7109, which is applicable to the period in which the
amount becomes due, and then at the rate applicable for each six
month period as established by the Secretary until the amount
is paid.

(i1) The Government may issue a demand for payment
to the Contractor upon finding a debt is due under the contract.

(iii) Final Decisions. The Contracting Officer will
issue a final decision as required by 33.211 if—

(A) The Contracting Officer and the Contractor are
unable to reach agreement on the existence or amount of a debt
in a timely manner;

(B) The Contractor fails to liquidate a debt previ-
ously demanded by the Contracting Officer within the timeline
specified in the demand for payment unless the amounts were
not repaid because the Contractor has requested an installment
payment agreement; or

(C) The Contractor requests a deferment of collec-
tion on a debt previously demanded by the Contracting Officer
(see FAR 32.607-2).

(iv) If a demand for payment was previously issued
for the debt, the demand for payment included in the final deci-
sion shall identify the same due date as the original demand for
payment.

(v) Amounts shall be due at the earliest of the follow-
ing dates:

(A) The date fixed under this contract.

(B) The date of the first written demand for pay-
ment, including any demand for payment resulting from a
default termination.

(vi) The interest charge shall be computed for the
actual number of calendar days involved beginning on the due
date and ending on—

(A) The date on which the designated office
receives payment from the Contractor;

(B) The date of issuance of a Government check
to the Contractor from which an amount otherwise payable has
been withheld as a credit against the contract debt; or

(C) The date on which an amount withheld and
applied to the contract debt would otherwise have become pay-
able to the Contractor.

(vii) The interest charge made under this clause may
be reduced under the procedures prescribed in 32.608-2 of the
Federal Acquisition Regulation in effect on the date of this con-
tract.

(viii) Upon receipt and approval of the invoice desig-
nated by the Contractor as the “completion invoice” and sup-
porting documentation, and upon compliance by the Contractor
with all terms of this contract, any outstanding balances will be
paid within 30 days unless the parties agree otherwise. The
completion invoice, and supporting documentation, shall be
submitted by the Contractor as promptly as practicable follow-
ing completion of the work under this contract, but in no event
later than 1 year (or such longer period as the Contracting
Officer may approve in writing) from the date of completion.

(7) Release of claims. The Contractor, and each assignee
under an assignment entered into under this contract and in
effect at the time of final payment under this contract, shall exe-
cute and deliver, at the time of and as a condition precedent to
final payment under this contract, a release discharging the
Government, its officers, agents, and employees of and from all
liabilities, obligations, and claims arising out of or under this
contract, subject only to the following exceptions.

(1) Specified claims in stated amounts, or in estimated
amounts if the amounts are not susceptible to exact statement by
the Contractor.

(i) Claims, together with reasonable incidental
expenses, based upon the liabilities of the Contractor to third
parties arising out of performing this contract, that are not
known to the Contractor on the date of the execution of the
release, and of which the Contractor gives notice in writing to
the Contracting Officer not more than 6 years after the date of
the release or the date of any notice to the Contractor that the
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Government is prepared to make final payment, whichever is
earlier.

(iii) Claims for reimbursement of costs (other than
expenses of the Contractor by reason of its indemnification of
the Government against patent liability), including reasonable
incidental expenses, incurred by the Contractor under the terms
of this contract relating to patents.

(8) Prompt payment. The Government will make pay-
ment in accordance with the Prompt Payment Act (31 U.S.C.
3903) and prompt payment regulations at 5 CFR part 1315.

(9) Electronic Funds Transfer (EFT). If the Government
makes payment by EFT, see 52.212-5(b) for the appropriate
EFT clause.

(10) Discount. In connection with any discount offered
for early payment, time shall be computed from the date of the
invoice. For the purpose of computing the discount earned, pay-
ment shall be considered to have been made on the date that
appears on the payment check or the specified payment date if
an electronic funds transfer payment is made.

(1) Termination for the Government's convenience. The
Government reserves the right to terminate this contract, or any
part hereof, for its sole convenience. In the event of such termi-
nation, the Contractor shall immediately stop all work hereun-
der and shall immediately cause any and all of its suppliers and
subcontractors to cease work. Subject to the terms of this con-
tract, the Contractor shall be paid an amount for direct labor
hours (as defined in the Schedule of the contract) determined by
multiplying the number of direct labor hours expended before
the effective date of termination by the hourly rate(s) in the con-
tract, less any hourly rate payments already made to the Con-
tractor plus reasonable charges the Contractor can demonstrate
to the satisfaction of the Government using its standard record
keeping system that have resulted from the termination. The
Contractor shall not be required to comply with the cost
accounting standards or contract cost principles for this pur-
pose. This paragraph does not give the Government any right to
audit the Contractor’s records. The Contractor shall not be paid
for any work performed or costs incurred that reasonably could
have been avoided.

(m) Termination for cause. The Government may termi-
nate this contract, or any part hereof, for cause in the event of
any default by the Contractor, or if the Contractor fails to com-
ply with any contract terms and conditions, or fails to provide
the Government, upon request, with adequate assurances of
future performance. In the event of termination for cause, the
Government shall not be liable to the Contractor for any amount
for supplies or services not accepted, and the Contractor shall
be liable to the Government for any and all rights and remedies
provided by law. If it is determined that the Government
improperly terminated this contract for default, such termina-
tion shall be deemed a termination for convenience.

52.212-5 Contract Terms and Conditions Required to
Implement Statutes or Executive Orders—
Commercial Items.

As prescribed in 12.301(b)(4), insert the following clause:

52.2-38

CONTRACT TERMS AND CONDITIONS REQUIRED TO
IMPLEMENT STATUTES OR EXECUTIVE ORDERS—
COMMERCIAL ITEMS (JUN 2014)

(a) The Contractor shall comply with the following Federal
Acquisition Regulation (FAR) clauses, which are incorpo-
rated in this contract by reference, to implement provisions of
law or Executive orders applicable to acquisitions of commer-
cial items:

(1) 52.222-50, Combating Trafficking in Persons
(FEB 2009) (22 U.S.C. 7104(g)).

___Alternate 1 (AUG2007) of 52.222-50 (22 U.S.C.
7104(g)).

(2) 52.233-3,
(31 U.S.C. 3553).

(3) 52.233-4, Applicable Law for Breach of Contract
Claim (OCT 2004)"(Public Laws 108-77 and 108-78 (19
U.S.C. 3805 note)).

(b) The Contractor shall comply with the FAR clauses in
this paragraph (b) that the Contracting Officer has indicated
as being incorporated in this contract by reference to imple-
ment provisions of law or Executive orders applicable to
acquisitions of commercial items:

Protest After Award (AUG 1996)

[Contracting Officer check as appropriate.]

(1) 52.203-6, Restrictions on Subcontractor Sales to
the Government (SEPT 2006), with Alternate I (OCT 1995)
(41 U.S.C. 4704 and 10 U.S.C. 2402).

~(2) 52.203-13, Contractor Code of Business Ethics
and Conduct (APR 2010) (41 U.S.C. 3509)).

_(3)52.203-15, Whistleblower Protections under the
American Recovery and Reinvestment Act of 2009
(JUNE 2010) (Section 1553 of Pub. L. 111-5). (Applies to
contracts funded by the American Recovery and
Reinvestment Act of 2009.)

_(4) 52.204-10, Reporting Executive Compensation
and First-Tier Subcontract Awards (JUL 2013) (Pub. L. 109-
282) (31 U.S.C. 6101 note).

_ (5) [Reserved].

__ (6) 52.204-14, Service Contract Reporting
Requirements (JAN 2014) (PuB. L. 111-117, section 743 OF
Div. C).

(7)) 52.204-15, Service Contract Reporting
Requirements for Indefinite-Delivery Contracts (JAN 2014)
(PuB. L. 111-117, section 743 OF D1v. C).

_(8) 52.209-6, Protecting the Government’s Interest
When Subcontracting with Contractors Debarred, Suspended,
or Proposed for Debarment. (AUG 2013) (31 U.S.C. 6101
note).

_(9) 52.209-9, Updates of Publicly Available
Information Regarding Responsibility Matters (JUL 2013) (41
U.S.C. 2313).

_ (10) 52.209-10, Prohibition on Contracting with
Inverted Domestic Corporations (MAY 2012) (section 738 of
Division C of Pub. L. 112-74, section 740 of Division C of
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Pub. L. 111-117, section 743 of Division D of Pub. L. 111-8,
and section 745 of Division D of Pub. L. 110-161).
~ (11) 52.219-3, Notice of HUBZone Set-Aside or
Sole-Source Award (Nov 2011) (15 U.S.C. 657a).
~(12)52.219-4, Notice of Price Evaluation Preference
for HUBZone Small Business Concerns (JAN 2011) (if the
offeror elects to waive the preference, it shall so indicate in its
offer) (15 U.S.C. 657a).
__(13) [Reserved]
_ (14)(1) 52.219-6, Notice of Total Small Business
Set-Aside (Nov 2011) (15 U.S.C. 644).
_ (ii) Alternate I (Nov 2011).
_ (iii) Alternate I (Nov 2011).
~(15)(i) 52.219-7, Notice of Partial Small Business
Set-Aside (JUNE 2003) (15 U.S.C. 644).
_ (ii) Alternate I (OCT 1995) of 52.219-7.
_ (iii) Alternate II (MAR 2004) of 52.219-7.
_ (16) 52.219-8, Utilization of Small Business
Concerns (MAY 2014) (15 U.S.C. 637(d)(2) and (3)).
~ (17)(1) 52.219-9, Small Business Subcontracting
Plan (JUL 2013) (15 U.S.C. 637(d)(4)).
_ (i) Alternate I (OcT 2001) of 52.219-9.
(i) Alternate I1 (OcT 2001) of 52.219-9.
__(iv) Alternate III (JuL 2010) of 52.219-9.
~ (18) 52.219-13, Notice of Set-Aside of Orders
(Nov 2011)(15 U.S.C. 644(x)).
~(19) 52.219-14, Limitations on Subcontracting
(Nov 2011) (15 U.S.C. 637(a)(14)).
__(20) 52.219-16, Liquidated Damages—Subcon-
tracting Plan (JAN 1999) (15 U.S.C. 637(d)(4)(F)(1)).
_(21)(1) 52.219-23, Notice of Price Evaluation
Adjustment for Small Disadvantaged Business Concerns
(OcT 2008) (10 U.S.C. 2323) (if the offeror elects to waive
the adjustment, it shall so indicate in its offer).
(i) Alternate I (JUNE 2003) of 52.219-23.
_(22) 52.219-25, Small Disadvantaged Business
Participation Program—Disadvantaged Status and Reporting
(JuL 2013) (Pub. L. 103-355, section 7102, and
10 U.S.C. 2323).
~ (23) 52.219-26, Small Disadvantaged Business
Participation Program— Incentive Subcontracting
(OcT 2000) (Pub. L. 103-355, section 7102, and
10 U.S.C. 2323).
~(24)52.219-27, Notice of Service-Disabled Veteran-
Owned Small Business Set-Aside (Nov 2011) (15 U.S.C. 657

_(25) 52.219-28, Post Award Small Business
Program Rerepresentation (JUL 2013) (15 U.S.C. 632(a)(2)).

_(26) 52.219-29, Notice of Set-Aside for Economi-
cally Disadvantaged Women-Owned Small Business
(EDWOSB) Concerns (JUL 2013) (15 U.S.C. 637(m)).

_(27) 52.219-30, Notice of Set-Aside for Women-
Owned Small Business (WOSB) Concerns Eligible Under the
WOSB Program (JuL 2013) (15 U.S.C. 637(m)).

~ (28) 52.222-3, Convict Labor (JUNE 2003)
(E.O. 11755).

~(29) 52.222-19, Child Labor—Cooperation with
Authorities and Remedies (JAN 2014) (E.O. 13126).

_(30) 52.222-21, Prohibition of Segregated Facilities
(FEB 1999).

~ (31) 52.222-26, Equal Opportunity (MAR 2007)
(E.O. 112406).

_(32) 52.222-35, Equal Opportunity for Veterans
(SEP 2010)(38 U.S.C. 4212).

_(33) 52.222-36, Affirmative Action for Workers
with Disabilities (OCT 2010) (29 U.S.C. 793).

_(34) 52.222-37, Employment Reports on Veterans
(SEP 2010) (38 U.S.C. 4212).

_(35) 52.222-40, Notification of Employee Rights
Under the National Labor Relations Act (DEc 2010) (E.O.
13496).

~(36) 52.222-54, Employment Eligibility Verification
(AUG 2013). (Executive Order 12989). (Not applicable to the
acquisition of commercially available off-the-shelf items or
certain other types of commercial items as prescribed in
22.1803.)

_(37)(1) 52.223-9, Estimate of Percentage of Recov-
ered Material Content for EPA-Designated Items
(MAY 2008) (42 U.S.C. 6962(c)(3)(A)(ii)). (Not applicable
to the acquisition of commercially available off-the-shelf
items.)

~ (i1) Alternate I (MAY 2008) of 52.223-9
(42 U.S.C. 6962(1)(2)(C)). (Not applicable to the acquisition
of commercially available off-the-shelf items.)
~(38)(1)52.223-13, Acquisition of EPEAT®-Regis-
tered Imaging Equipment (JUN2014) (E.O. 13423 and
13514).
__(ii) Alternate I (JUN 2014) of 52.223-13.
(39)(1)52.223-14, Acquisition of EPEAT®-Regis-
tered Televisions (E.O. 13423 and 13514).
_(ii) Alternate I (JUN 2014) of 52.223-14.
_ (40) 52.223-15, Energy Efficiency in Energy-
Consuming Products (DEC 2007) (42 U.S.C. 8259b).

_ (41)(1) 52.223-16, Acquisition of EPEAT®-
Registered Personal Computer Products (JUN 2014) (E.O.
13423 and 13514).

(i) Alternate I (JUN 2014) of 52.223-16.
_(42) 52.223-18, Encouraging Contractor Policies to
Ban Text Messaging While Driving (AUG 2011) (E.O.
13513).

_ (43) 522251, Buy
(MAY 2014) (41 U.S.C. chapter 83).
~ (44)(1) 52.225-3, Buy American—Free Trade
Agreements—Isracli Trade Act (MAY 2014) (41 U.S.C.
chapter 83, 19 U.S.C. 3301 note, 19 U.S.C. 2112 note, 19
U.S.C. 3805 note, 19 U.S.C. 4001 note, Pub. L. 103-182,
108-77, 108-78, 108-286, 108-302, 109-53, 109-169, 109-
283, 110-138, 112-41, 112-42, and 112-43.
(i) Alternate I (MAY 2014) of 52.225-3.
__(iii) Alternate IT (MAY 2014) of 52.225-3.
__(iv) Alternate III (MAY 2014) of 52.225-3.
_(45) 52.225-5, Trade Agreements (Nov 2013)
(19 U.S.C. 2501, et seq., 19 U.S.C. 3301 note).
__(46) 52.225-13, Restrictions on Certain Foreign
Purchases (JUNE 2008) (E.O.’s, proclamations, and statutes

American—Supplies

52.2-39
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administered by the Office of Foreign Assets Control of the
Department of the Treasury).

__ (47) 52.225-26, Contractors Performing Private
Security Functions Outside the United States (JUL 2013) (Sec-
tion 862, as amended, of the National Defense Authorization
Act for Fiscal Year 2008; 10 U.S.C. 2302 Note).

_(48)52.226-4, Notice of Disaster or Emergency Area
Set-Aside (Nov 2007) (42 U.S.C. 5150).

_ (49) 52.226-5, Restrictions on Subcontracting
Outside Disaster or Emergency Area (NOvV 2007) (42 U.S.C.
5150).

_(50)52.232-29, Terms for Financing of Purchases of
Commercial Items (FEB 2002) (41 U.S.C. 4505,
10 U.S.C. 2307(%)).

~(51) 52.232-30, Installment
Commercial Items (OcCT 1995)

10 U.S.C. 2307(%)).

_ (52) 52.232-33, Payment by Electronic Funds
Transfer—System for Award Management (JUL 2013)
(31 U.S.C. 3332).

~ (53) 52.232-34, Payment by Electronic Funds
Transfer—Other than System for Award Management
(JuL 2013) (31 U.S.C. 3332).

_(54) 52.232-36, Payment
(MAY 2014) (31 U.S.C. 3332).

_(55) 52.239-1, Privacy or Security Safeguards
(AUG 1996) (5 U.S.C. 552a).

_(56)(1) 52.247-64, Preference for Privately Owned
U.S.-Flag Commercial Vessels (FEB 2006)
(46 U.S.C. Appx. 1241(b) and 10 U.S.C. 2631).

(i) Alternate I (Apr 2003) of 52.247-64.

(¢) The Contractor shall comply with the FAR clauses in
this paragraph (c), applicable to commercial services, that the
Contracting Officer has indicated as being incorporated in this
contract by reference to implement provisions of law or Exec-
utive orders applicable to acquisitions of commercial items:
[Contracting Officer check as appropriate.]

(1) 52.222-41, Service Contract Labor Standards
(May 2014) (41 U.S.C. chapter 67).

~(2) 52.222-42, Statement of Equivalent Rates for
Federal  Hires (MAY2014) (29 U.S.C.206  and
41 U.S.C. chapter 67).

~(3)52.222-43, Fair Labor Standards Act and Service
Contract Labor Standards-Price Adjustment (Multiple Year
and Option Contracts) (MAY 2014) (29 U.S.C. 206 and
41 U.S.C. chapter 67).

_(4)52.222-44, Fair Labor Standards Act and Service
Contract Labor Standards—Price Adjustment (MAY 2014)
(29 U.S.C. 206 and 41 U.S.C. chapter 67).

_(5) 52.222-51, Exemption from Application of the
Service Contract Labor Standards to Contracts for
Maintenance, Calibration, or Repair of Certain Equipment—
Requirements (MAY 2014) (41 U.S.C. chapter 67).

__(6) 52.222-53, Exemption from Application of the
Service Contract Labor Standards to Contracts for Certain
Services—Requirements (MAY 2014) (41 U.S.C. chapter
67).

Payments for
(41 U.S.C. 4505,

by Third Party

52.2-40

_(7) 52.222-17, Nondisplacement of Qualified
Workers (MAY 2014) (E.O.13495).

_ (8) 52.226-6, Promoting Excess Food Donation to
Nonprofit Organizations (MAY 2014) (42 U.S.C. 1792).

~(9)52.237-11, Accepting and Dispensing of $1 Coin
(SEPT 2008) (31 U.S.C. 5112(p)(1)).

(d) Comptroller General Examination of Record. The
Contractor shall comply with the provisions of this
paragraph (d) if this contract was awarded using other than
sealed bid, is in excess of the simplified acquisition threshold,
and does not contain the clause at 52.215-2, Audit and
Records—Negotiation.

(1) The Comptroller General of the United States, or an
authorized representative of the Comptroller General, shall
have access to and right to examine any of the Contractor’s
directly pertinent records involving transactions related to this
contract.

(2) The Contractor shall make available at its offices at
all reasonable times the records, materials, and other evidence
for examination, audit, or reproduction, until 3 years after
final payment under this contract or for any shorter period
specified in FAR Subpart 4.7, Contractor Records Retention,
of the other clauses of this contract. If this contract is
completely or partially terminated, the records relating to the
work terminated shall be made available for 3 years after any
resulting final termination settlement. Records relating to
appeals under the disputes clause or to litigation or the
settlement of claims arising under or relating to this contract
shall be made available until such appeals, litigation, or claims
are finally resolved.

(3) As used in this clause, records include books, docu-
ments, accounting procedures and practices, and other data,
regardless of type and regardless of form. This does not
require the Contractor to create or maintain any record that the
Contractor does not maintain in the ordinary course of busi-
ness or pursuant to a provision of law.

(e)(1) Notwithstanding the requirements of the clauses in
paragraphs (a), (b), (c), and (d) of this clause, the Contractor
is not required to flow down any FAR clause, other than those
in this paragraph (e)(1) in a subcontract for commercial items.
Unless otherwise indicated below, the extent of the flow down
shall be as required by the clause—

(1) 52.203-13, Contractor Code of Business Ethics
and Conduct (APR 2010) (41 U.S.C. 3509).

(11) 52.219-8, Utilization of Small Business Con-
cerns (MAY 2014) (15 U.S.C. 637(d)(2) and (3)), in all sub-
contracts that offer further subcontracting opportunities. If the
subcontract (except subcontracts to small business concerns)
exceeds $650,000 ($1.5 million for construction of any public
facility), the subcontractor must include 52.219-8 in lower tier
subcontracts that offer subcontracting opportunities.

(i) 52.222-17, Nondisplacement of Qualified
Workers (MAY 2014) (E.O. 13495). Flow down required in
accordance with paragraph (1) of FAR clause 52.222-17.

(iv) 52.222-26, Equal Opportunity (MAR 2007)
(E.O. 11246).

(v) 52.222-35, Equal Opportunity for Veterans
(SEP 2010) (38 U.S.C. 4212).
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(vi) 52.222-36, Affirmative Action for Workers with
Disabilities (OCT 2010) (29 U.S.C. 793).

(vii) 52.222-40, Notification of Employee Rights
Under the National Labor Relations Act (DEC 2010) (E.O.
13496). Flow down required in accordance with paragraph (f)
of FAR clause 52.222-40.

(viil) 52.222-41, Service Contract Labor Standards
(MAY 2014) (41 U.S.C. chapter 67).

(ix) 52.222-50, Combating Trafficking in Persons
(FEB 2009) (22 U.S.C. 7104(g)).

___Alternate 1 (AUG 2007) of 52.222-50 (22 U.S.C.
7104(g)).

(x) 52.222-51, Exemption from Application of the
Service Contract Labor Standards to Contracts for Mainte-
nance, Calibration, or Repair of Certain Equipment-Require-
ments (MAY 2014) (41 U.S.C. chapter 67).

(xi) 52.222-53, Exemption from Application of the
Service Contract Labor Standards to Contracts for Certain
Services-Requirements (MAY 2014) (41 U.S.C. chapter 67).

(xii) 52.222-54, Employment Eligibility Verifica-
tion (AUG 2013).

(xiil) 52.225-26, Contractors Performing Private
Security Functions Outside the United States (JUL 2013) (Sec-
tion 862, as amended, of the National Defense Authorization
Act for Fiscal Year 2008; 10 U.S.C. 2302 Note).

(xiv) 52.226-6, Promoting Excess Food Donation to
Nonprofit Organizations (MAY 2014) (42 U.S.C. 1792).
Flow down required in accordance with paragraph (e) of FAR
clause 52.226-6.

(xv) 52.247-64, Preference for Privately Owned
U.S.-Flag Commercial Vessels (FEB2006) (46 U.S.C.
Appx. 1241(b) and 10 U.S.C. 2631). Flow down required in
accordance with paragraph (d) of FAR clause 52.247-64.

(2) While not required, the contractor may include in its
subcontracts for commercial items a minimal number of addi-
tional clauses necessary to satisfy its contractual obligations.

(End of clause)

Alternate I (Feb 2000). As prescribed in 12.301(b)(4)(1),
delete paragraph (d) from the basic clause, redesignate
paragraph (e) as paragraph (d), and revise the reference to
“paragraphs (a), (b), (c), or (d) of this clause” in the redesig-
nated paragraph (d) to read “paragraphs (a), (b), and (c) of this
clause.”

Alternate Il (May 2014). Asprescribedin 12.301(b)(4)(ii),
substitute the following paragraphs (d)(1) and (e)(1) for para-
graphs (d)(1) and (e)(1) of the basic clause as follows:

(d)(1) The Comptroller General of the United States, an
appropriate Inspector General appointed under section 3 or 8G
of the Inspector General Act of 1978 (5 U.S.C. App.), or an
authorized representative of either of the foregoing officials
shall have access to and right to—

(i) Examine any of the Contractor’s or any subcon-
tractors’ records that pertain to, and involve transactions relat-
ing to, this contract; and

(ii) Interview any officer or employee regarding such
transactions.

(e)(1) Notwithstanding the requirements of the clauses
in paragraphs (a), (b), and (c), of this clause, the Contractor is
not required to flow down any FAR clause in a subcontract for
commercial items, other than—

(i) Paragraph (d) of this clause. This paragraph flows
down to all subcontracts, except the authority of the Inspector
General under paragraph (d)(1)(ii) does not flow down; and

(ii) Those clauses listed in this paragraph (e)(1).
Unless otherwise indicated below, the extent of the flow down
shall be as required by the clause—

(A) 52.203-13, Contractor Code of Business Eth-
ics and Conduct (Apr 2010) (41 U.S.C. 3509).

(B) 52.203-15, Whistleblower Protections Under
the American Recovery and Reinvestment Act of 2009
(June 2010) (Section 1553 of Pub. L. 111-5).

(C) 52.219-8, Utilization of Small Business Con-
cerns (MAY 2014) (15 U.S.C. 637(d)(2) and (3)), in all subcon-
tracts that offer further subcontracting opportunities. If the
subcontract (except subcontracts to small business concerns)
exceeds $650,000 ($1.5 million for construction of any public
facility), the subcontractor must include 52.219-8 in lower tier
subcontracts that offer subcontracting opportunities.

(D) 52.222-26, Equal Opportunity (Mar 2007)
(E.O. 11246).

(E) 52.222-35, Equal Opportunity for Veterans
(Sep 2010) (38 U.S.C. 4212).

(F) 52.222-36, Affirmative Action for Workers
with Disabilities (Oct 2010) (29 U.S.C. 793).

(G) 52.222-40, Notification of Employee Rights
Under the National Labor Relations Act (Dec 2010) (E.O.
13496). Flow down required in accordance with paragraph (f)
of FAR clause 52.222-40.

(H) 52.222-41, Service Contract Labor Standards
(MAY 2014) (41 U.S.C. chapter 67).

(I) 52.222-50, Combating Trafficking in Persons
(Feb 2009) (22 U.S.C. 7104(g)).

(J) 52.222-51, Exemption from Application of the
Service Contract Labor Standards to Contracts for Mainte-
nance, Calibration, or Repair of Certain Equipment—Require-
ments (MAY 2014) (41 U.S.C. chapter 67).

(K) 52.222-53, Exemption from Application of the
Service Contract Labor Standards to Contracts for Certain Ser-
vices—Requirements (MAY 2014) (41 U.S.C. chapter 67).

(L) 52.222-54, Employment Eligibility Verifica-
tion (Aug 2013).

(M) 52.226-6, Promoting Excess Food Donation
to Nonprofit Organizations. (MAY 2014) (42 U.S.C. 1792).
Flow down required in accordance with paragraph (e¢) of FAR
clause 52.226-6.

(N) 52.247-64, Preference for Privately Owned
U.S.-Flag Commercial Vessels (Feb 2006) (46 U.S.C. Appx.
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1241(b) and 10 U.S.C. 2631). Flow down required in accor-
dance with paragraph (d) of FAR clause 52.247-64.

52.213-1 Fast Payment Procedure.
As prescribed in 13.404, insert the following clause:

FAST PAYMENT PROCEDURE (MAY 2006)

(a) General. The Government will pay invoices based on
the Contractor’s delivery to a post office or common carrier
(or, if shipped by other means, to the point of first receipt by
the Government).

(b) Responsibility for supplies.(1) Title to the supplies
passes to the Government upon delivery to—

(1) A post office or common carrier for shipment to
the specific destination; or

(i1) The point of first receipt by the Government, if
shipment is by means other than Postal Service or common
carrier.

(2) Notwithstanding any other provision of the contract,
order, or blanket purchase agreement, the Contractor shall—

(1) Assume all responsibility and risk of loss for sup-
plies not received at destination, damaged in transit, or not
conforming to purchase requirements; and

(ii)) Replace, repair, or correct those supplies
promptly at the Contractor’s expense, if instructed to do so by
the Contracting Officer within 180 days from the date title to
the supplies vests in the Government.

(¢) Preparation of invoice.(1) Upon delivery to a post
office or common carrier (or, if shipped by other means, the
point of first receipt by the Government), the Contractor
shall—

(1) Prepare an invoice as provided in this contract,
order, or blanket purchase agreement; and

(i1)) Display prominently on the invoice “FAST
PAY.” Invoices not prominently marked “FAST PAY” via
manual or electronic means may be accepted by the payment
office for fast payment. If the payment office declines to make
fast payment, the Contractor shall be paid in accordance with
procedures applicable to invoices to which the Fast Payment
clause does not apply.

(2) If the purchase price excludes the cost of transpor-
tation, the Contractor shall enter the prepaid shipping cost on
the invoice as a separate item. The Contractor shall not
include the cost of parcel post insurance. If transportation
charges are stated separately on the invoice, the Contractor
shall retain related paid freight bills or other transportation
billings paid separately for a period of 3 years and shall fur-
nish the bills to the Government upon request.

(3) If this contract, order, or blanket purchase agreement
requires the preparation of a receiving report, the Contractor
shall either—

(i) Submit the receiving report on the prescribed
form with the invoice; or

(i1) Include the following information on the invoice:
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(A) Shipment number.
(B) Mode of shipment.
(C) At line item level—
(1) National stock number and/or manufac-
turer’s part number;
(2) Unit of measure;
(3) Ship-To Point;
(4) Mark-For Point, if in the contract; and
(5) FEDSTRIP/MILSTRIP document num-
ber, if in the contract.

(4) If this contract, order, or blanket purchase agreement
does not require preparation of a receiving report on a pre-
scribed form, the Contractor shall include on the invoice the
following information at the line item level, in addition to that
required in paragraph (c)(1) of this clause:

(i) Ship-To Point.

(i1) Mark-For Point.

(ii1) FEDSTRIP/MILSTRIP document number, if in
the contract.

(5) Where a receiving report is not required, the Con-
tractor shall include a copy of the invoice in each shipment.

(d) Certification of invoice. The Contractor certifies by
submitting an invoice to the Government that the supplies
being billed to the Government have been shipped or deliv-
ered in accordance with shipping instructions issued by the
ordering officer, in the quantities shown on the invoice, and
that the supplies are in the quantity and of the quality desig-
nated by the contract, order, or blanket purchase agreement.

(e) FAST PAY container identification.
TheContractor shall mark all outer shipping containers
“FAST PAY” When outer shipping containers are not marked
“FAST PAY,” the payment office may make fast payment. If
the payment office declines to make fast payment, the Con-
tractor shall be paid in accordance with procedures applicable
to invoices to which the Fast Payment clause does not apply.

(End of clause)

52.213-2 Invoices.
As prescribed in 13.302-5(b), insert the following clause:

INVOICES (APR 1984)

The Contractor’s invoices must be submitted before pay-
ment can be made. The Contractor will be paid on the basis
of the invoice, which must state—

(a) The starting and ending dates of the subscription deliv-
ery; and

(b) Either that orders have been placed in effect for the
addressees required, or that the orders will be placed in effect
upon receipt of payment.

(End of clause)
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(b) Consistent with the requirements of section 3(e) of
Executive Order 13423, the Contractor shall establish a pro-
gram to promote cost-effective waste reduction in all opera-
tions and facilities covered by this contract. The Contractor’s
programs shall comply with applicable Federal, State, and
local requirements, specifically including Section 6002 of the
Resource Conservation and Recovery Act (42 U.S.C. 6962,
et seq.) and implementing regulations (40 CFR Part 247).

(End of clause)

52.223-11 Ozone-Depleting Substances.
As prescribed in 23.804(a), insert the following clause:

OZONE-DEPLETING SUBSTANCES (MAY 2001)

(a) Definition. “Ozone-depleting substance,” as used in
this clause, means any substance the Environmental Protec-
tion Agency designates in 40 CFR Part 82 as—

(1) Class I, including, but not limited to, chlorofluoro-
carbons, halons, carbon tetrachloride, and methyl chloroform;
or

(2) Class 1II, including, but not
hydrochlorofluorocarbons.

(b) The Contractor shall label products which contain or
are manufactured with ozone-depleting substances in the
manner and to the extent required by 42 U.S.C. 7671j (b), (¢),
and (d) and 40 CFR Part 82, Subpart E, as follows:

limited to,

WARNING

Contains (or manufactured with, if applicable) * ,asub-
stance(s) which harm(s) public health and environment by
destroying ozone in the upper atmosphere.

* The Contractor shall insert the name of the substance(s).

(End of clause)

52.223-12 Refrigeration Equipment and Air
Conditioners.
As prescribed in 23.804(b), insert the following clause:

REFRIGERATION EQUIPMENT AND AIR CONDITIONERS
(MAY 1995)

The Contractor shall comply with the applicable require-
ments of Sections 608 and 609 of the Clean Air Act
(42 U.S.C. 7671g and 7671h) as each or both apply to this
contract.

(End of clause)

52.223-13 Acquisition of EPEAT®—Registered Imaging
Equipment.
As prescribed in 23.705(c)(1), insert the following clause:

ACQUISITION OF EPEAT®-REGISTERED IMAGING
EQUIPMENT (JUN 2014)

(a) Definitions. As used in this clause—

“Imaging equipment” means the following products:

(1) Copier-A commercially available imaging product
with a sole function of the production of hard copy duplicates
from graphic hard-copy originals. The unit is capable of being
powered from a wall outlet or from a data or network connec-
tion. This definition is intended to cover products that are
marketed as copiers or upgradeable digital copiers (UDCs).

(2) Digital duplicator-A commercially available imag-
ing product that is sold in the market as a fully automated
duplicator system through the method of stencil duplicating
with digital reproduction functionality. The unit is capable of
being powered from a wall outlet or from a data or network
connection. This definition is intended to cover products that
are marketed as digital duplicators.

(3) Facsimile machine (fax machine)-A commercially
available imaging product whose primary functions are scan-
ning hard-copy originals for electronic transmission to remote
units and receiving similar electronic transmissions to pro-
duce hard-copy output. Electronic transmission is primarily
over a public telephone system but also may be via computer
network or the Internet. The product also may be capable of
producing hard copy duplicates. The unit is capable of being
powered from a wall outlet or from a data or network connec-
tion. This definition is intended to cover products that are
marketed as fax machines.

(4) Mailing machine-A commercially available imag-
ing product that serves to print postage onto mail pieces. The
unit is capable of being powered from a wall outlet or from a
data or network connection. This definition is intended to
cover products that are marketed as mailing machines.

(5) Multifunction device (MFD)-A commercially avail-
able imaging product, which is a physically integrated device
or a combination of functionally integrated components, that
performs two or more of the core functions of copying, print-
ing, scanning, or faxing. The copy functionality as addressed
in this definition is considered to be distinct from single-sheet
convenience copying offered by fax machines. The unit is
capable of being powered from a wall outlet or from a data or
network connection. This definition is intended to cover
products that are marketed as MFDs or multifunction prod-
ucts.

(6) Printer-A commercially available imaging product
that serves as a hard-copy output device and is capable of
receiving information from single-user or networked comput-
ers, or other input devices (e.g., digital cameras). The unit is
capable of being powered from a wall outlet or from a data or
network connection. This definition is intended to cover
products that are marketed as printers, including printers that
can be upgraded into MFDs in the field.

(7) Scanner-A commercially available imaging product
that functions as an electro-optical device for converting
information into electronic images that can be stored, edited,
converted, or transmitted, primarily in a personal computing

52.2-137
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environment. The unit is capable of being powered from a
wall outlet or from a data or network connection. This defi-
nition is intended to cover products that are marketed as scan-
ners.

(b) Under this contract, the Contractor shall deliver, fur-
nish for Government use, or furnish for Contractor use at a
Federally controlled facility, only imaging equipment that, at
the time of submission of proposals and at the time of award,
was EPEAT® bronze-registered or higher.

(c) For information about EPEAT®, see www.epa.gov/

epeat.
(End of clause)

Alternate I (JUN 2014). As prescribed in 23.705(c)(2), sub-
stitute the following paragraph (b) for paragraph (b) of the basic
clause:

(b) Under this contract, the Contractor shall deliver, fur-
nish for Government use, or furnish for contractor use at a Fed-
erally controlled facility, only imaging equipment that, at the
time of submission of proposals and at the time of award, was
EPEAT silver-registered or gold-registered.

52.223-14 Acquisition of EPEAT®-Registered
Televisions.

As prescribed in 23.705(d)(1), insert the following clause:

ACQUISITION OF EPEAT®-REGISTERED TELEVISIONS
(JuN 2014)

(a) Definitions. As used in this clause—

“Television” or “TV” means a commercially available
electronic product designed primarily for the reception and
display of audiovisual signals received from terrestrial, cable,
satellite, Internet Protocol TV (IPTV), or other digital or ana-
log sources. A TV consists of a tuner/receiver and a display
encased in a single enclosure. The product usually relies upon
a cathode-ray tube (CRT), liquid crystal display (LCD),
plasma display, or other display technology. Televisions with
computer capability (e.g., computer input port) may be con-
sidered to be a TV as long as they are marketed and sold to
consumers primarily as televisions.

(b) Under this contract, the Contractor shall deliver, fur-
nish for Government use, or furnish for Contractor use at a
Federally controlled facility, only televisions that, at the time
of submission of proposals and at the time of award, were
EPEAT® bronze-registered or higher.

(¢) For information about EPEAT®, see www.epa.gov/
epeat.

(End of clause)

Alternate I (JUN 2014). As prescribed in 23.705(d)(2), sub-
stitute the following paragraph (b) for paragraph (b) of the basic
clause:

52.2-138

(b) Under this contract, the Contractor shall deliver, fur-
nish for Government use, or furnish for Contractor use at a Fed-
erally controlled facility, only televisions that, at the time of
submission of proposals and at the time of award, were
EPEAT® silver-registered or gold-registered.

52.223-15 Energy Efficiency in Energy-Consuming
Products.
As prescribed in 23.206, insert the following clause:

ENERGY EFFICIENCY IN ENERGY-CONSUMING PRODUCTS
(DEC 2007)

(a) Definition. As used in this clause—
“Energy-efficient product”— (1) Means a product that—
(i) Meets Department of Energy and Environmental
Protection Agency criteria for use of the Energy Star trade-
mark label; or
(i1) Is in the upper 25 percent of efficiency for all
similar products as designated by the Department of Energy’s
Federal Energy Management Program.

(2) The term “product” does not include any energy-
consuming product or system designed or procured for com-
bat or combat-related missions (42 U.S.C. 8259b).

(b) The Contractor shall ensure that energy-consuming
products are energy efficient products (i.e., ENERGY
STAR® products or FEMP-designated products) at the time
of contract award, for products that are—

(1) Delivered;

(2) Acquired by the Contractor for use in performing
services at a Federally-controlled facility;

(3) Furnished by the Contractor for use by the Govern-
ment; or

(4) Specified in the design of a building or work, or
incorporated during its construction, renovation, or mainte-
nance.

(c) The requirements of paragraph (b) apply to the Contrac-
tor (including any subcontractor) unless—

(1) The energy-consuming product is not listed in the
ENERGY STAR® Program or FEMP; or

(2) Otherwise approved in writing by the Contracting
Officer.

(d) Information about these products is available for—

(1) ENERGY STAR® at http.//www.energystar.gov/

products; and

(2) FEMP at htp.//wwwl.eere.energy.gov/femp/
procurement/eep requirements.html.
(End of clause)

52.223-16 Acquisition of EPEAT-Registered Personal
Computer Products.
As prescribed in 23.705(b)(1), insert the following clause:

ACQUISITION OF EPEAT-REGISTERED PERSONAL
COMPUTER PRODUCTS (JUN 2014)

(a) Definitions. As used in this clause—
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“Computer” means a device that performs logical opera-
tions and processes data. Computers are composed of, at a
minimum.

(1) A central processing unit (CPU) to perform opera-
tions;

(2) User input devices such as a keyboard, mouse, dig-
itizer, or game controller; and

(3) A computer display screen to output information.
Computers include both stationary and portable units, includ-
ing desktop computers, integrated desktop computers, note-
book computers, thin clients, and workstations. Although
computers must be capable of using input devices and com-
puter displays, as noted in (2) and (3) above, computer sys-
tems do not need to include these devices on shipment to meet
this definition. This definition does not include server com-
puters, gaming consoles, mobile telephones, portable hand-
held calculators, portable digital assistants (PDAs), MP3
players, or any other mobile computing device with displays
less than 4 inches, measured diagonally.

“Computer display” means a display screen and its associ-
ated electronics encased in a single housing or within the com-
puter housing (e.g., notebook or integrated desktop computer)
that is capable of displaying output information from a com-
puter via one or more inputs such as a VGA, DVI, USB, Dis-
playPort, and/or IEEE 1394-2008™, Standard for High
Performance Serial Bus. Examples of computer display tech-
nologies are the cathode-ray tube (CRT) and liquid crystal dis-
play (LCD).

“Desktop computer” means a computer where the main
unit is intended to be located in a permanent location, often on
a desk or on the floor. Desktops are not designed for porta-
bility and utilize an external computer display, keyboard, and
mouse. Desktops are designed for a broad range of home and
office applications.

Integrated desktop computer means a desktop system in
which the computer and computer display function as a single
unit that receives its AC power through a single cable. Inte-
grated desktop computers come in one of two possible forms:

(1) A system where the computer display and computer
are physically combined into a single unit; or

(2) A system packaged as a single system where the
computer display is separate but is connected to the main
chassis by a DC power cord and both the computer and com-
puter display are powered from a single power supply. As a
subset of desktop computers, integrated desktop computers
are typically designed to provide similar functionality as desk-
top systems

“Notebook computer” means a computer designed specif-
ically for portability and to be operated for extended periods
of time either with or without a direct connection to an AC
power source. Notebooks must utilize an integrated computer
display and be capable of operation off of an integrated battery
or other portable power source. In addition, most notebooks

use an external power supply and have an integrated keyboard
and pointing device. Notebook computers are typically
designed to provide similar functionality to desktops, includ-
ing operation of software similar in functionality to that used
in desktops. Docking stations are considered accessories for
notebook computers, not notebook computers. Tablet PCs,
which may use touch-sensitive screens along with, or instead
of, other input devices, are considered notebook computers.

“Personal computer product” means a computer, computer
display, desktop computer, integrated desktop computer, or
notebook computer.

(b) Under this contract, the Contractor shall deliver, fur-
nish for Government use, or furnish for Contractor use at a
Federally controlled facility, only personal computer products
that, at the time of submission of proposals and at the time of
award, were EPEAT® bronze-registered or higher.

(c) For information about EPEAT, see www.epa.gov/
epeat.

(End of clause)

Alternate I (JUN 2014). As prescribed in 23.705(b)(2),
substitute the following paragraph (b) for paragraph (b) of the
basic clause:

(b) Under this contract, the Contractor shall deliver, fur-
nish for Government use, or furnish for Contractor use at a Fed-
erally controlled facility, only personal computer products that,
at the time of submission of proposals and at the time of award,
were EPEAT® silver-registered or gold-registered.

52.223-17 Affirmative Procurement of EPA-designated
Items in Service and Construction Contracts.
As prescribed in 23.406(e), insert the following clause:

AFFIRMATIVE PROCUREMENT OF EPA-DESIGNATED
ITEMS IN SERVICE AND CONSTRUCTION CONTRACTS
(MAY 2008)

(a) In the performance of this contract, the Contractor shall
make maximum use of products containing recovered mate-
rials that are EPA-designated items unless the product cannot
be acquired—

(1) Competitively within a timeframe providing for
compliance with the contract performance schedule;

(2) Meeting contract performance requirements; or

(3) At a reasonable price.

(b) Information about this requirement is available at
EPA’s Comprehensive Procurement Guidelines web site,
http.//www.epa.gov/cpg/. The list of EPA-designated items is
available at http.//www.epa.gov/cpg/products. htm.

(End of clause)

52.223-18 Encouraging Contractor Policies to Ban Text
Messaging While Driving.
As prescribed in 23.1105, insert the following clause:

52.2-138.1
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ENCOURAGING CONTRACTOR POLICIES TO BAN TEXT
MESSAGING WHILE DRIVING (AUG 2011)

() Definitions. As used in this clause—

“Driving”— (1) Means operating a motor vehicle on an
active roadway with the motor running, including while tem-
porarily stationary because of traffic, a traffic light, stop sign,
or otherwise.

(2) Does not include operating a motor vehicle with or
without the motor running when one has pulled over to the
side of, or off, an active roadway and has halted in a location
where one can safely remain stationary.

“Text messaging” means reading from or entering data into
any handheld or other electronic device, including for the pur-
pose of short message service texting, e-mailing, instant mes-
saging, obtaining navigational information, or engaging in
any other form of electronic data retrieval or electronic data
communication. The term does not include glancing at or lis-
tening to a navigational device that is secured in a commer-
cially designed holder affixed to the vehicle, provided that the
destination and route are programmed into the device either
before driving or while stopped in a location off the roadway
where it is safe and legal to park.

(b) This clause implements Executive Order 13513, Fed-
eral Leadership on Reducing Text Messaging While Driving,
dated October 1, 2009.

(¢) The Contractor is encouraged to—

(1) Adopt and enforce policies that ban text messaging
while driving—

(1) Company-owned or -rented vehicles or Govern-
ment-owned vehicles; or

(i1) Privately-owned vehicles when on official Gov-
ernment business or when performing any work for or on
behalf of the Government.

(2) Conduct initiatives in a manner commensurate with
the size of the business, such as—

(i) Establishment of new rules and programs or re-
evaluation of existing programs to prohibit text messaging
while driving; and

(i1) Education, awareness, and other outreach to
employees about the safety risks associated with texting while
driving.

(d) Subcontracts. The Contractor shall insert the substance
of'this clause, including this paragraph (d), in all subcontracts
that exceed the micro-purchase threshold.

(End of clause)
52.223-19 Compliance with Environmental Management

Systems.
As prescribed in 23.903, insert the following clause:

COMPLIANCE WITH ENVIRONMENTAL MANAGEMENT
SYSTEMS (MAY 2011)

The Contractor’s work under this contract shall conform
with all operational controls identified in the applicable
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agency or facility Environmental Management Systems and
provide monitoring and measurement information necessary
for the Government to address environmental performance
relative to the goals of the Environmental Management Sys-
tems.

(End of clause)

52.224-1 Privacy Act Notification.

As prescribed in 24.104, insert the following clause in
solicitations and contracts, when the design, development, or
operation of a system of records on individuals is required to
accomplish an agency function:

PRIVACY ACT NOTIFICATION (APR 1984)

The Contractor will be required to design, develop, or
operate a system of records on individuals, to accomplish an
agency function subject to the Privacy Act of 1974, Public
Law 93-579, December 31, 1974 (5 U.S.C. 552a) and appli-
cable agency regulations. Violation of the Act may involve
the imposition of criminal penalties.

(End of clause)

52.224-2 Privacy Act.

As prescribed in 24.104, insert the following clause in
solicitations and contracts, when the design, development, or
operation of a system of records on individuals is required to
accomplish an agency function:

PRIVACY ACT (APR 1984)

(a) The Contractor agrees to—

(1) Comply with the Privacy Act of 1974 (the Act) and
the agency rules and regulations issued under the Act in the
design, development, or operation of any system of records on
individuals to accomplish an agency function when the con-
tract specifically identifies—

(1) The systems of records; and
(i1) The design, development, or operation work that
the contractor is to perform;

(2) Include the Privacy Act notification contained in
this contract in every solicitation and resulting subcontract
and in every subcontract awarded without a solicitation, when
the work statement in the proposed subcontract requires the
redesign, development, or operation of a system of records on
individuals that is subject to the Act; and

(3) Include this clause, including this paragraph (3), in
all subcontracts awarded under this contract which requires
the design, development, or operation of such a system of
records.

(b) In the event of violations of the Act, a civil action may
be brought against the agency involved when the violation
concerns the design, development, or operation of a system of
records on individuals to accomplish an agency function, and
criminal penalties may be imposed upon the officers or
employees of the agency when the violation concerns the
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operation of a system of records on individuals to accomplish
an agency function. For purposes of the Act, when the contract
is for the operation of a system of records on individuals to
accomplish an agency function, the Contractor is considered
to be an employee of the agency.

(c)(1) “Operation of a system of records,” as used in this
clause, means performance of any of the activities associated
with maintaining the system of records, including the collec-
tion, use, and dissemination of records.

(2) “Record,” as used in this clause, means any item,
collection, or grouping of information about an individual that
is maintained by an agency, including, but not limited to, edu-
cation, financial transactions, medical history, and criminal or
employment history and that contains the person’s name, or
the identifying number, symbol, or other identifying particu-
lar assigned to the individual, such as a fingerprint or voice-
print or a photograph.

(3) “System of records on individuals,” as used in this
clause, means a group of any records under the control of any
agency from which information is retrieved by the name of the
individual or by some identifying number, symbol, or other
identifying particular assigned to the individual.

(End of clause)

52.225-1 Buy American—Supplies
As prescribed in 25.1101(a)(1), insert the following clause:

BUY AMERICAN—SUPPLIES (MAY 2014)

(a) Definitions. As used in this clause—
“Commercially available off-the-shelf (COTS) item”—

(1) Means any item of supply (including construction
material) that is—

(1) A commercial item (as defined in paragraph (1) of
the definition at FAR 2.101);

(1) Sold in substantial quantities in the commercial
marketplace; and

(iii) Offered to the Government, under a contract or
subcontract at any tier, without modification, in the same form
in which it is sold in the commercial marketplace; and

(2) Does not include bulk cargo, as defined in
46 U.S.C. 40102(4), such as agricultural products and petro-
leum products.

“Component” means an article, material, or supply incor-
porated directly into an end product.
“Cost of components” means—

(3) For components purchased by the Contractor, the
acquisition cost, including transportation costs to the place of
incorporation into the end product (whether or not such costs
are paid to a domestic firm), and any applicable duty (whether
or not a duty-free entry certificate is issued); or

(4) For components manufactured by the Contractor, all
costs associated with the manufacture of the component,
including transportation costs as described in paragraph (1) of
this definition, plus allocable overhead costs, but excluding

profit. Cost of components does not include any costs associ-
ated with the manufacture of the end product.

“Domestic end product” means—

(1) An unmanufactured end product mined or produced
in the United States;

(2) An end product manufactured in the United States,
if—

(1) The cost of its components mined, produced, or
manufactured in the United States exceeds 50 percent of the
cost of all its components. Components of foreign origin of
the same class or kind as those that the agency determines are
not mined, produced, or manufactured in sufficient and rea-
sonably available commercial quantities of a satisfactory
quality are treated as domestic. Scrap generated, collected,
and prepared for processing in the United States is considered
domestic; or

(i1) The end product is a COTS item.

“End product” means those articles, materials, and sup-
plies to be acquired under the contract for public use.

“Foreign end product” means an end product other than a
domestic end product.

“United States” means the 50 States, the District of Colum-
bia, and outlying areas.

(b) 41 U.S.C. chapter 83, Buy American, provides a pref-
erence for domestic end products for supplies acquired for use
in the United States. In accordance with 41 U.S.C. 1907, the
component test of the Buy American statute is waived for an
end product that is a COTS item (See 12.505(a)(1)).

(c) Offerors may obtain from the Contracting Officer a list
of foreign articles that the Contracting Officer will treat as
domestic for this contract.

(d) The Contractor shall deliver only domestic end prod-
ucts except to the extent that it specified delivery of foreign
end products in the provision of the solicitation entitled “Buy
American Certificate.”

(End of clause)

52.225-2 Buy American Certificate.
As prescribed in 25.1101(a)(2), insert the following
provision:

BUY AMERICAN CERTIFICATE (MAY 2014)

(a) The offeror certifies that each end product, except those
listed in paragraph (b) of this provision, is a domestic end
product and that for other than COTS items, the offeror has
considered components of unknown origin to have been
mined, produced, or manufactured outside the United States.
The offeror shall list as foreign end products those end prod-
ucts manufactured in the United States that do not qualify as
domestic end products, i.e., an end product that is nota COTS
item and does not meet the component test in paragraph (2) of
the definition of “domestic end product.” The terms “com-
mercially available off-the-shelf (COTS) item,” “compo-
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nent,” “domestic end product,” “end product,” “foreign end
product,” and “United States” are defined in the clause of this
solicitation entitled “Buy American—Supplies.”

(b) Foreign End Products:

LINE ITEM NoO. COUNTRY OF ORIGIN

[List as necessary)

(c) The Government will evaluate offers in accordance
with the policies and procedures of Part 25 of the Federal
Acquisition Regulation.

(End of provision)

52.225-3 Buy American—Free Trade Agreements-Israeli
Trade Act.
As prescribed in 25.1101(b)(1)(i), insert the following
clause:

BUY AMERICAN—FREE TRADE AGREEMENTS-ISRAELI
TRADE ACT (MAY 2014)

(a) Definitions. As used in this clause—
“Bahrainian, Moroccan, Omani, Panamanian, or Peruvian
end product” means an article that—
(1) Is wholly the growth, product, or manufacture of
Bahrain, Morocco, Oman, Panama, or Peru; or
(2) In the case of an article that consists in whole or in
part of materials from another country, has been substantially
transformed in Bahrain, Morocco, Oman, Panama, or Peru
into a new and different article of commerce with a name,
character, or use distinct from that of the article or articles
from which it was transformed. The term refers to a product
offered for purchase under a supply contract, but for purposes
of calculating the value of the end product includes services
(except transportation services) incidental to the article, pro-
vided that the value of those incidental services does not
exceed that of the article itself.
“Commercially available off-the-shelf (COTS) item”—
(1) Means any item of supply (including construction
material) that is—
(1) A commercial item (as defined in paragraph (1) of
the definition at FAR 2.101);
(i1) Sold in substantial quantities in the commercial
marketplace; and
(ii1) Offered to the Government, under a contract or
subcontract at any tier, without modification, in the same form
in which it is sold in the commercial marketplace; and
(2) Does not include bulk cargo, as defined in
46 U.S.C. 40102(4), such as agricultural products and petro-
leum products.
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“Component” means an article, material, or supply incor-
porated directly into an end product.

“Cost of components” means—

(3) For components purchased by the Contractor, the
acquisition cost, including transportation costs to the place of
incorporation into the end product (whether or not such costs
are paid to a domestic firm), and any applicable duty (whether
or not a duty-free entry certificate is issued); or

(4) For components manufactured by the Contractor, all
costs associated with the manufacture of the component,
including transportation costs as described in paragraph (1) of
this definition, plus allocable overhead costs, but excluding
profit. Cost of components does not include any costs associ-
ated with the manufacture of the end product.

“Domestic end product” means—

(1) An unmanufactured end product mined or produced
in the United States;

(2) An end product manufactured in the United States,
if—

(1) The cost of its components mined, produced, or
manufactured in the United States exceeds 50 percent of the
cost of all its components. Components of foreign origin of
the same class or kind as those that the agency determines are
not mined, produced, or manufactured in sufficient and rea-
sonably available commercial quantities of a satisfactory
quality are treated as domestic. Scrap generated, collected,
and prepared for processing in the United States is considered
domestic; or

(i1) The end product is a COTS item.

“End product” means those articles, materials, and sup-
plies to be acquired under the contract for public use.

“Foreign end product” means an end product other than a
domestic end product.

“Free Trade Agreement country” means Australia, Bahr-
ain, Canada, Chile, Colombia, Costa Rica, Dominican Repub-
lic, El Salvador, Guatemala, Honduras, Korea (Republic of),
Mexico, Morocco, Nicaragua, Oman, Panama, Peru, or Sin-
gapore.

“Free Trade Agreement country end product” means an
article that—

(1) Is wholly the growth, product, or manufacture of a
Free Trade Agreement country; or

(2) In the case of an article that consists in whole or in
part of materials from another country, has been substantially
transformed in a Free Trade Agreement country into a new
and different article of commerce with a name, character, or
use distinct from that of the article or articles from which it
was transformed. The term refers to a product offered for pur-
chase under a supply contract, but for purposes of calculating
the value of the end product includes services (except trans-
portation services) incidental to the article, provided that the
value of those incidental services does not exceed that of the
article itself.
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“Israeli end product” means an article that—

(1) Is wholly the growth, product, or manufacture of
Israel; or

(2) In the case of an article that consists in whole or in
part of materials from another country, has been substantially
transformed in Israel into a new and different article of com-
merce with a name, character, or use distinct from that of the
article or articles from which it was transformed.

“United States” means the 50 States, the District of Colum-
bia, and outlying areas.

(b) Components of foreign origin. Offerors may obtain
from the Contracting Officer a list of foreign articles that the
Contracting Officer will treat as domestic for this contract.

(¢) Delivery of end products. 41 U.S.C. chapter 83, Buy
American statute, provides a preference for domestic end
products for supplies acquired for use in the United States. In
accordance with 41 U.S.C. 1907, the component test of the
Buy American statute is waived for an end product that is a
COTS item (See 12.505(a)(1)). In addition, the Contracting
Officer has determined that FTAs (except the Bahrain,
Morocco, Oman, Panama, and Peru FTAs) and the Israeli
Trade Act apply to this acquisition. Unless otherwise speci-
fied, these trade agreements apply to all items in the Schedule.
The Contractor shall deliver under this contract only domestic
end products except to the extent that, in its offer, it specified
delivery of foreign end products in the provision entitled “Buy
American—Free Trade Agreements—Israeli Trade Act Cer-
tificate.” If the Contractor specified in its offer that the Con-
tractor would supply a Free Trade Agreement country end
product (other than a Bahrainian, Moroccan, Omani, Panama-
nian, or Peruvian end product) or an Israeli end product, then
the Contractor shall supply a Free Trade Agreement country
end product (other than a Bahrainian, Moroccan, Omani, Pan-
amanian, or Peruvian end product), an Israeli end product or,
at the Contractor’s option, a domestic end product.

Alternate 1 (May 2014). As prescribed in
25.1101(b)(1)(ii)), add the following definition to
paragraph (a) of the basic clause, and substitute the following
paragraph (c) for paragraph (c) of the basic clause:

“Canadian end product” means an article that—

(1) Is wholly the growth, product, or manufacture of
Canada; or

(2) In the case of an article that consists in whole or in
part of materials from another country, has been substantially
transformed in Canada into a new and different article of com-
merce with a name, character, or use distinct from that of the
article or articles from which it was transformed. The term
refers to a product offered for purchase under a supply contract,
but for purposes of calculating the value of the end product
includes services (except transportation services) incidental to
the article, provided that the value of those incidental services
does not exceed that of the article itself.

(¢) Delivery of end products. 41 U.S.C. chapter 83 pro-
vides a preference for domestic end products for supplies
acquired for use in the United States. In accordance with
41 U.S.C. 1907, the component test of the Buy American stat-
ute is waived for an end product that is a COTS item (See
12.505(a)(1)). In addition, the Contracting Officer has deter-
mined that NAFTA applies to this acquisition. Unless otherwise
specified, NAFTA applies to all items in the Schedule. The
Contractor shall deliver under this contract only domestic end
products except to the extent that, in its offer, it specified deliv-
ery of foreign end products in the provision entitled “Buy Amer-
ican—Free Trade Agreements—Israeli Trade Act Certificate.”
If the Contractor specified in its offer that the Contractor would
supply a Canadian end product, then the Contractor shall supply
a Canadian end product or, at the Contractor's option, a domes-
tic end product.

Alternate I1 (May 2014). As prescribed in
25.1101(b)(1)(iii)), add the following definition to
paragraph (a) of the basic clause, and substitute the following
paragraph (c) for paragraph (c) of the basic clause:

“Canadian end product” means an article that—

(1) Is wholly the growth, product, or manufacture of
Canada; or

(2) In the case of an article that consists in whole or in
part of materials from another country, has been substantially
transformed in Canada into a new and different article of com-
merce with a name, character, or use distinct from that of the
article or articles from which it was transformed. The term
refers to a product offered for purchase under a supply contract,
but for purposes of calculating the value of the end product
includes services (except transportation services) incidental to
the article, provided that the value of those incidental services
does not exceed that of the article itself.

(c) Delivery of end products. 41 U.S.C. chapter 83 pro-
vides a preference for domestic end products for supplies
acquired for use in the United States. In accordance with
41 U.S.C. 1907, the component test of the Buy American stat-
ute is waived for an end product that is a COTS item (See
12.505(a)(1)). In addition, the Contracting Officer has deter-
mined that NAFTA and the Israeli Trade Act apply to this acqui-
sition. Unless otherwise specified, these trade agreements apply
to all items in the Schedule. The Contractor shall deliver under
this contract only domestic end products except to the extent
that, in its offer, it specified delivery of foreign end products in
the provision entitled “Buy American—Free Trade Agree-
ments—Israeli Trade Act Certificate.” If the Contractor speci-
fied in its offer that the Contractor would supply a Canadian end
product or an Israeli end product, then the Contractor shall sup-
ply a Canadian end product, an Israeli end product or, at the
Contractor's option, a domestic end product.

Alternate  III  (May 2014). As prescribed in
25.1101(b)(1)(iv), delete the definition of “Bahrainian,
Moroccan, Omani, Panamanian, or Peruvian end product”
and add in its place the following definition of “Bahrainian,
Korean, Moroccan, Omani, Panamanian, or Peruvian end
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product” in paragraph (a) of the basic clause; and substitute
the following paragraph (c) for paragraph (c) of the basic
clause:

Bahrainian, Korean, Moroccan, Omani, Panamanian, or
Peruvian end product means an article that—

(1) Is wholly the growth, product, or manufacture of Bahr-
ain, Korea (Republic of), Morocco, Oman, Panama, or Peru;
or

(2) In the case of an article that consists in whole or in part
of materials from another country, has been substantially
transformed in Bahrain, Korea (Republic of), Morocco,
Oman, Panama, or Peru into a new and different article of
commerce with a name, character, or use distinct from that of
the article or articles from which it was transformed. The term
refers to a product offered for purchase under a supply con-
tract, but for purposes of calculating the value of the end prod-
uct includes services (except transportation services)
incidental to the article, provided that the value of those inci-
dental services does not exceed that of the article itself.

(¢) Delivery of end products. 41 U.S.C. chapter 83 pro-
vides a preference for domestic end products for supplies
acquired for use in the United States. In accordance with
41 U.S.C. 1907, the component test of the Buy American stat-
ute is waived for an end product that is a COTS item (See
12.505(a)(1)). In addition, the Contracting Officer has deter-
mined that FTAs (except the Bahrain, Korea (Republic of),
Morocco, Oman, Panama, and Peru FTAs) and the Israeli
Trade Act apply to this acquisition. Unless otherwise speci-
fied, these trade agreements apply to all items in the Schedule.
The Contractor shall deliver under this contract only domestic
end products except to the extent that, in its offer, it specified
delivery of foreign end products in the provision entitled “Buy
American—Free Trade Agreements—Israeli Trade Act Cer-
tificate.” If the Contractor specified in its offer that the Con-
tractor would supply a Free Trade Agreement country end
product (other than a Bahrainian, Korean, Moroccan, Omani,
Panamanian, or Peruvian end product) or an Israeli end prod-
uct, then the Contractor shall supply a Free Trade Agreement
country end product (other than a Bahrainian, Korean, Moroc-
can, Omani, Panamanian, or Peruvian end product), an Israeli
end product or, at the Contractor’s option, a domestic end
product.

52.225-4 Buy American—Free Trade Agreements-Israeli
Trade Act Certificate.
As prescribed in 25.1101(b)(2)(i), insert the following
provision:

BUY AMERICAN—FREE TRADE AGREEMENTS-ISRAELI
TRADE ACT CERTIFICATE (MAY 2014)

(a) The offeror certifies that each end product, except those
listed in paragraph (b) or (c) of this provision, is a domestic
end product and that for other than COTS items, the offeror
has considered components of unknown origin to have been
mined, produced, or manufactured outside the United States.
The terms “Bahrainian, Moroccan, Omani, Panamanian, or
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Peruvian end product,” “commercially available off-the-shelf
(COTS) item,” “component,” “domestic end product,” “end
product,” “foreign end product,” “Free Trade Agreement
country,” “Free Trade Agreement country end product,”
“Israeli end product,” and” “United States” are defined in the
clause of this solicitation entitled “Buy American—Free
Trade Agreements—Israeli Trade Act.”

(b) The offeror certifies that the following supplies are Free
Trade Agreement country end products (other than Bahrai-
nian, Moroccan, Omani, Panamanian, or Peruvian end prod-
ucts) or Israeli end products as defined in the clause of this
solicitation entitled “Buy American—Free Trade Agree-
ments—Israeli Trade Act™:

Free Trade Agreement Country End Products (Other than
Bahrainian, Moroccan, Omani, Panamanian, or Peruvian End
Products) or Israeli End Products:

LINE ITEM No. COUNTRY OF ORIGIN

[List as necessary]

(c) The offeror shall list those supplies that are foreign end
products (other than those listed in paragraph (b) of this pro-
vision) as defined in the clause of this solicitation entitled
“Buy American—Free Trade Agreements—Israeli Trade
Act.” The offeror shall list as other foreign end products those
end products manufactured in the United States that do not
qualify as domestic end products, i.e., an end product that is
not a COTS item and does not meet the component test in
paragraph (2) of the definition of “domestic end product.”

Other Foreign End Products:

LINE ITEM No. COUNTRY OF ORIGIN

[List as necessary]

(d) The Government will evaluate offers in accordance
with the policies and procedures of Part 25 of the Federal
Acquisition Regulation.

(End of provision)

Alternate 1 (May 2014). As prescribed in
25.1101(b)(2)(ii), substitute the following paragraph (b) for
paragraph (b) of the basic provision:

(b) The offeror certifies that the following supplies are
Canadian end products as defined in the clause of this solicita-

tion entitled “Buy American—Free Trade Agreements—Israeli
Trade Act™:
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Canadian End Products:

LINE ITEM NoO.

[List as necessary)

Alternate Il (May 2014). As prescribed in
25.1101(b)(2)(iii), substitute the following paragraph (b) for
paragraph (b) of the basic provision:

(b) The offeror certifies that the following supplies are
Canadian end products or Israeli end products as defined in the
clause of this solicitation entitled “Buy American—Free Trade
Agreements—Israeli Trade Act™:

CANADIAN OR ISRAELI END PRODUCTS:

LINE ITEM NoO. COUNTRY OF ORIGIN

[List as necessary)

Alternate Il  (May 2014). As  prescribed in
25.1101(b)(2)(iv), substitute the following paragraph (b) for
paragraph (b) of the basic provision:

(b) The offeror certifies that the following supplies are Free
Trade Agreement country end products (other than Bahrai-
nian, Korean, Moroccan, Omani, Panamanian, or Peruvian
end products) or Israeli end products as defined in the clause
of this solicitation entitled “Buy American—Free Trade
Agreements—Israeli Trade Act™:

Free Trade Agreement Country End Products (Other than
Bahrainian, Korean, Moroccan, Omani, Panamanian, or Peru-
vian End Products) or Israeli End Products:

LINE ITEM NoO. COUNTRY OF ORIGIN

[List as necessary]
52.225-5 Trade Agreements.
As prescribed in 25.1101(c)(1), insert the following clause:
TRADE AGREEMENTS (NOV 2013)

() Definitions. As used in this clause—
“Caribbean Basin country end product”—
(1) Means an article that—

(1)(A) Is wholly the growth, product, or manufacture
of a Caribbean Basin country; or
(B) In the case of an article that consists in whole
or in part of materials from another country, has been substan-
tially transformed in a Caribbean Basin country into a new and
different article of commerce with a name, character, or use
distinct from that of the article or articles from which it was
transformed; and
(i1) Is not excluded from duty-free treatment for Car-
ibbean countries under 19 U.S.C. 2703(b).
(A) For this reason, the following articles are not
Caribbean Basin country end products:
(1) Tuna, prepared or preserved in any manner
in airtight containers;
(2) Petroleum, or any product derived from

petroleum;

(3) Watches and watch parts (including cases,
bracelets, and straps) of whatever type including, but not lim-
ited to, mechanical, quartz digital, or quartz analog, if such
watches or watch parts contain any material that is the product
of any country to which the Harmonized Tariff Schedule of
the United States (HTSUS) column 2 rates of duty apply
(i.e., Afghanistan, Cuba, Laos, North Korea, and Vietnam);
and

(4) Certain of the following: textiles and
apparel articles; footwear, handbags, luggage, flat goods,
work gloves, and leather wearing apparel; or handloomed,
handmade, and folklore articles;

(B) Access to the HTSUS to determine duty-free
status of articles of these types is available at hup./
www.usitc.gov/tata/hts/. In particular, see the following:

(1) General Note 3(c), Products Eligible for
Special Tariff treatment.

(2) General Note 17, Products of Countries
Designated as Beneficiary Countries under the United States-
Caribbean Basin Trade Partnership Act of 2000.

(3) Section XXII, Chapter 98, Subchapter I,
Articles Exported and Returned, Advanced or Improved
Abroad, U.S. Note 7(b).

(4) Section XXII, Chapter 98, Subchapter XX,
Goods Eligible for Special Tariff Benefits under the United
States-Caribbean Basin Trade Partnership Act; and

(2) Refers to a product offered for purchase under a sup-
ply contract, but for purposes of calculating the value of the
acquisition, includes services (except transportation services)
incidental to the article, provided that the value of those inci-
dental services does not exceed that of the article itself.

“Designated country” means any of the following
countries:

(1) A World Trade Organization Government Procure-
ment Agreement country (Armenia, Aruba, Austria, Belgium,
Bulgaria, Canada, Croatia, Cyprus, Czech Republic, Den-
mark, Estonia, Finland, France, Germany, Greece, Hong
Kong, Hungary, Iceland, Ireland, Israel, Italy, Japan, Korea
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(Republic of), Latvia, Liechtenstein, Lithuania, Luxembourg,
Malta, Netherlands, Norway, Poland, Portugal, Romania, Sin-
gapore, Slovak Republic, Slovenia, Spain, Sweden, Switzer-
land, Taiwan (known in the World Trade Organization as “the
Separate Customs Territory of Taiwan, Penghu, Kinmen and
Matsu (Chinese Taipei))”, or United Kingdom);

(2) A Free Trade Agreement country (Australia, Bahr-
ain, Canada, Chile, Colombia, Costa Rica, Dominican Repub-
lic, El Salvador, Guatemala, Honduras, Korea (Republic of),
Mexico, Morocco, Nicaragua, Oman, Panama, Peru, or Sin-
gapore);

(3) A least developed country (Afghanistan, Angola,
Bangladesh, Benin, Bhutan, Burkina Faso, Burundi, Cambo-
dia, Central African Republic, Chad, Comoros, Democratic
Republic of Congo, Djibouti, Equatorial Guinea, Eritrea,
Ethiopia, Gambia, Guinea, Guinea-Bissau, Haiti, Kiribati,
Laos, Lesotho, Liberia, Madagascar, Malawi, Mali, Maurita-
nia, Mozambique, Nepal, Niger, Rwanda, Samoa, Sao Tome
and Principe, Senegal, Sierra Leone, Solomon Islands, Soma-
lia, South Sudan, Tanzania, Timor-Leste, Togo, Tuvalu,
Uganda, Vanuatu, Yemen, or Zambia); or

(4) A Caribbean Basin country (Antigua and Barbuda,
Aruba, Bahamas, Barbados, Belize, Bonaire, British Virgin
Islands, Curacao, Dominica, Grenada, Guyana, Haiti,
Jamaica, Montserrat, Saba, St. Kitts and Nevis, St. Lucia, St.
Vincent and the Grenadines, Sint Eustatius, Sint Maarten, or
Trinidad and Tobago).

“Designated country end product” means a WTO GPA
country end product, an FTA country end product, a least
developed country end product, or a Caribbean Basin country
end product.

“End product” means those articles, materials, and sup-
plies to be acquired under the contract for public use.

“Free Trade Agreement country end product” means an
article that—

(1) Is wholly the growth, product, or manufacture of a
Free Trade Agreement (FTA) country; or

(2) In the case of an article that consists in whole or in
part of materials from another country, has been substantially
transformed in an FTA country into a new and different article
of commerce with a name, character, or use distinct from that
of the article or articles from which it was transformed. The
term refers to a product offered for purchase under a supply
contract, but for purposes of calculating the value of the end
product includes services (except transportation services)
incidental to the article, provided that the value of those inci-
dental services does not exceed that of the article itself.

“Least developed country end product” means an article
that—

(1) Is wholly the growth, product, or manufacture of a
least developed country; or

(2) In the case of an article that consists in whole or in
part of materials from another country, has been substantially
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transformed in a least developed country into a new and dif-
ferent article of commerce with a name, character, or use dis-
tinct from that of the article or articles from which it was
transformed. The term refers to a product offered for purchase
under a supply contract, but for purposes of calculating the
value of the end product, includes services (except transpor-
tation services) incidental to the article, provided that the
value of those incidental services does not exceed that of the
article itself.“United States” means the 50 States, the District
of Columbia, and outlying areas.

“U.S.-made end product” means an article that is mined,
produced, or manufactured in the United States or that is sub-
stantially transformed in the United States into a new and dif-
ferent article of commerce with a name, character, or use
distinct from that of the article or articles from which it was
transformed.

“WTO GPA country end product” means an article that—

(1) Is wholly the growth, product, or manufacture of a
WTO GPA country; or

(2) In the case of an article that consists in whole or in
part of materials from another country, has been substantially
transformed in a WTO GPA country into a new and different
article of commerce with a name, character, or use distinct
from that of the article or articles from which it was trans-
formed. The term refers to a product offered for purchase
under a supply contract, but for purposes of calculating the
value of the end product includes services, (except transpor-
tation services) incidental to the article, provided that the
value of those incidental services does not exceed that of the
article itself.

(b) Delivery of end products. The Contracting Officer has
determined that the WTO GPA and FTAs apply to this acqui-
sition. Unless otherwise specified, these trade agreements
apply to all items in the Schedule. The Contractor shall deliver
under this contract only U.S.-made or designated country end
products except to the extent that, in its offer, it specified
delivery of other end products in the provision entitled “Trade
Agreements Certificate.”

(End of clause)

52.225-6 Trade Agreements Certificate.

As prescribed in 25.1101(c)(2), insert the following
provision:

TRADE AGREEMENTS CERTIFICATE (MAY 2014)

(a) The offeror certifies that each end product, except those
listed in paragraph (b) of this provision, is a U.S.-made or des-
ignated country end product, as defined in the clause of this
solicitation entitled “Trade Agreements.”

(b) The offeror shall list as other end products those sup-
plies that are not U.S.-made or designated country end
products.
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Other End Products:

LINE ITEM NoO. COUNTRY OF ORIGIN

[List as necessary)

(c) The Government will evaluate offers in accordance
with the policies and procedures of Part 25 of the Federal
Acquisition Regulation. For line items covered by the WTO
GPA, the Government will evaluate offers of U.S.-made or
designated country end products without regard to the restric-
tions of the Buy American statute. The Government will con-
sider for award only offers of U.S.-made or designated
country end products unless the Contracting Officer deter-
mines that there are no offers for such products or that the
offers for those products are insufficient to fulfill the require-
ments of this solicitation.

(End of provision)

52.225-7 Waiver of Buy American Statute for Civil
Aircraft and Related Articles.
As prescribed in 25.1101(d),

provision:

insert the following

WAIVER OF BUY AMERICAN STATUTE FOR CIVIL
AIRCRAFT AND RELATED ARTICLES (MAY 2014)

(a) Definition. “Civil aircraft and related articles,” as used
in this provision, means—

(1) All aircraft other than aircraft to be purchased for use
by the Department of Defense or the U.S. Coast Guard,;

(2) The engines (and parts and components for incorpo-
ration into the engines) of these aircraft;

(3) Any other parts, components, and subassemblies for
incorporation into the aircraft; and

(4) Any ground flight simulators, and parts and compo-
nents of these simulators, for use with respect to the aircraft,
whether to be used as original or replacement equipment in the
manufacture, repair, maintenance, rebuilding, modification,
or conversion of the aircraft, and without regard to whether the
aircraft or articles receive duty-free treatment under
section 601(a)(2) of the Trade Agreements Act.

(b) The U.S. Trade Representative has waived the Buy
American statute for acquisitions of civil aircraft and related
articles from countries that are parties to the Agreement on
Trade in Civil Aircraft. Those countries are Albania, Austria,
Belgium, Bulgaria, Canada, Croatia, Cyprus, Czech Republic,
Denmark, Egypt, Estonia, Finland, France, Georgia, Ger-
many, Greece, Hungary, Ireland, Italy, Japan, Latvia, Lithua-
nia, Luxembourg, Macao China, Malta, the Netherlands,
Norway, Poland, Portugal, Romania, Slovakia, Slovenia,
Spain, Sweden, Switzerland, Taiwan (Chinese Taipei), and
the United Kingdom.

(c) For the purpose of this waiver, an article is a product of
a country only if—
(1) It is wholly the growth, product, or manufacture of
that country; or
(2) In the case of an article that consists in whole or in
part of materials from another country, it has been substan-
tially transformed into a new and different article of com-
merce with a name, character, or use distinct from that of the
article or articles from which it was transformed.
(d) The waiver is subject to modification or withdrawal by
the U.S. Trade Representative.

(End of provision)

52.225-8 Duty-Free Entry.
As prescribed in 25.1101(e), insert the following clause:

DUTY-FREE ENTRY (OCT 2010)

(a) Definition. “Customs territory of the United States”
means the States, the District of Columbia, and Puerto Rico.

(b) Except as otherwise approved by the Contracting
Officer, the Contractor shall not include in the contract price
any amount for duties on supplies specifically identified in the
Schedule to be accorded duty-free entry.

(c) Except as provided in paragraph (d) of this clause or
elsewhere in this contract, the following procedures apply to
supplies not identified in the Schedule to be accorded duty-
free entry:

(1) The Contractor shall notify the Contracting Officer
in writing of any purchase of foreign supplies (including,
without limitation, raw materials, components, and interme-
diate assemblies) in excess of $15,000 that are to be imported
into the customs territory of the United States for delivery to
the Government under this contract, either as end products or
for incorporation into end products. The Contractor shall fur-
nish the notice to the Contracting Officer at least 20 calendar
days before the importation. The notice shall identify the—

(1) Foreign supplies;
(i1) Estimated amount of duty; and
(ii1) Country of origin.

(2) The Contracting Officer will determine whether any
of these supplies should be accorded duty-free entry and will
notify the Contractor within 10 calendar days after receipt of
the Contractor’s notification.

(3) Except as otherwise approved by the Contracting
Officer, the contract price shall be reduced by (or the allow-
able cost shall not include) the amount of duty that would be
payable if the supplies were not entered duty-free.

(d) The Contractor is not required to provide the notifica-
tion under paragraph (c) of this clause for purchases of foreign
supplies if—

(1) The supplies are identical in nature to items pur-
chased by the Contractor or any subcontractor in connection
with its commercial business; and

(FAC 2005-75) 52.2-145



52.225-9

FEDERAL ACQUISITION REGULATION

(2) Segregation of these supplies to ensure use only on
Government contracts containing duty-free entry provisions
is not economical or feasible.

(e) The Contractor shall claim duty-free entry only for sup-
plies to be delivered to the Government under this contract,
either as end products or incorporated into end products, and
shall pay duty on supplies, or any portion of them, other than
scrap, salvage, or competitive sale authorized by the Contract-
ing Officer, diverted to nongovernmental use.

(f) The Government will execute any required duty-free
entry certificates for supplies to be accorded duty-free entry
and will assist the Contractor in obtaining duty-free entry for
these supplies.

(g) Shipping documents for supplies to be accorded duty-
free entry shall consign the shipments to the contracting
agency in care of the Contractor and shall include the—

(1) Delivery address of the Contractor (or contracting
agency, if appropriate);

(2) Government prime contract number;

(3) Identification of carrier;

(4) Notation “UNITED STATES GOVERNMENT,

[agency] , Duty-free entry to be claimed pursu-
ant to Item No(s) [from Tariff Schedules) , Har-
monized Tariff Schedules of the United States. Upon arrival
of shipment at port of entry, District Director of Customs,
please release shipment under 19 CFR Part 142 and notify
[cognizant contract administration office] for execution of
Customs Forms 7501 and 7501-A and any required duty-free
entry certificates.”;

(5) Gross weight in pounds (if freight is based on space
tonnage, state cubic feet in addition to gross shipping weight);
and

(6) Estimated value in United States dollars.

(h) The Contractor shall instruct the foreign supplier to—

(1) Consign the shipment as specified in paragraph (g)
of this clause;

(2) Mark all packages with the words “UNITED
STATES GOVERNMENT” and the title of the contracting
agency; and

(3) Include with the shipment at least two copies of the
bill of lading (or other shipping document) for use by the Dis-
trict Director of Customs at the port of entry.

(i) The Contractor shall provide written notice to the cog-
nizant contract administration office immediately after notifi-
cation by the Contracting Officer that duty-free entry will be
accorded foreign supplies or, for duty-free supplies identified
in the Schedule, upon award by the Contractor to the overseas
supplier. The notice shall identify the—

(1) Foreign supplies;

(2) Country of origin;

(3) Contract number; and

(4) Scheduled delivery date(s).
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(j) The Contractor shall include the substance of this clause
in any subcontract if—

(1) Supplies identified in the Schedule to be accorded
duty-free entry will be imported into the customs territory of
the United States; or

(2) Other foreign supplies in excess of $15,000 may be
imported into the customs territory of the United States.

(End of clause)

52.225-9 Buy American—Construction Materials.
As prescribed in 25.1102(a), insert the following clause:

BUY AMERICAN—CONSTRUCTION MATERIALS
(MAY 2014)

(a) Definitions. As used in this clause—

“Commercially available off-the-shelf (COTS) item”—

(1) Means any item of supply (including construction
material) that is—

(i) A commercial item (as defined in paragraph (1) of
the definition at FAR 2.101);

(i1) Sold in substantial quantities in the commercial
marketplace; and

(ii1) Offered to the Government, under a contract or
subcontract at any tier, without modification, in the same form
in which it is sold in the commercial marketplace; and

(2) Does not include bulk cargo, as defined in
46 U.S.C. 40102(4), such as agricultural products and petro-
leum products.

“Component” means an article, material, or supply incor-
porated directly into a construction material.

“Construction material” means an article, material, or sup-
ply brought to the construction site by the Contractor or a sub-
contractor for incorporation into the building or work. The
term also includes an item brought to the site preassembled
from articles, materials, or supplies. However, emergency life
safety systems, such as emergency lighting, fire alarm, and
audio evacuation systems, that are discrete systems incorpo-
rated into a public building or work and that are produced as
complete systems, are evaluated as a single and distinct con-
struction material regardless of when or how the individual
parts or components of those systems are delivered to the con-
struction site. Materials purchased directly by the Govern-
ment are supplies, not construction material.

“Cost of components” means—

(3) For components purchased by the Contractor, the
acquisition cost, including transportation costs to the place of
incorporation into the construction material (whether or not
such costs are paid to a domestic firm), and any applicable
duty (whether or not a duty-free entry certificate is issued); or

(4) For components manufactured by the Contractor, all
costs associated with the manufacture of the component,
including transportation costs as described in paragraph (1) of
this definition, plus allocable overhead costs, but excluding
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profit. Cost of components does not include any costs associ-
ated with the manufacture of the construction material.
“Domestic construction material” means—
(1) An unmanufactured construction material mined or
produced in the United States;
(2) A construction material manufactured in the United
States, if—

(i) The cost of its components mined, produced, or
manufactured in the United States exceeds 50 percent of the
cost of all its components. Components of foreign origin of
the same class or kind for which nonavailability determina-
tions have been made are treated as domestic; or

(i1) The construction material is a COTS item.

“Foreign construction material” means a construction
material other than a domestic construction material.

“United States” means the 50 States, the District of Colum-
bia, and outlying areas.

(b) Domestic preference. (1) This clause implements
41 U.S.C. chapter 83, Buy American, by providing a prefer-
ence for domestic construction material. In accordance with
41 U.S.C. 1907, the component test of the Buy American stat-
ute is waived for construction material that is a COTS item.
(See FAR 12.505(a)(2)). The Contractor shall use only
domestic construction material in performing this contract,
except as provided in paragraphs (b)(2) and (b)(3) of this
clause.

(2) This requirement does not apply to information

technology that is a commercial item or to the construction
materials or components listed by the Government as follows:

[Contracting Officer to list applicable excepted materials or
indicate “none’’|

(3) The Contracting Officer may add other foreign con-
struction material to the list in paragraph (b)(2) of this clause
if the Government determines that—

(1) The cost of domestic construction material would
be unreasonable. The cost of a particular domestic construc-
tion material subject to the requirements of the Buy American
statute is unreasonable when the cost of such material exceeds
the cost of foreign material by more than 6 percent;

(i1) The application of the restriction of the Buy
American statute to a particular construction material would
be impracticable or inconsistent with the public interest; or

(iii) The construction material is not mined, pro-
duced, or manufactured in the United States in sufficient and
reasonably available commercial quantities of a satisfactory
quality.

(¢) Request for determination of inapplicability of the Buy
American statute. (1)(1) Any Contractor request to use foreign
construction material in accordance with paragraph (b)(3) of
this clause shall include adequate information for Govern-
ment evaluation of the request, including—

(A) A description of the foreign and domestic
construction materials;

(B) Unit of measure;

(C) Quantity;

(D) Price;

(E) Time of delivery or availability;

(F) Location of the construction project;

(G) Name and address of the proposed supplier;
and

(H) A detailed justification of the reason for use
of foreign construction materials cited in accordance with
paragraph (b)(3) of this clause.

(i) A request based on unreasonable cost shall
include a reasonable survey of the market and a completed
price comparison table in the format in paragraph (d) of this
clause.

(ii1) The price of construction material shall include
all delivery costs to the construction site and any applicable
duty (whether or not a duty-free certificate may be issued).

(iv) Any Contractor request for a determination sub-
mitted after contract award shall explain why the Contractor
could not reasonably foresee the need for such determination
and could not have requested the determination before con-
tract award. If the Contractor does not submit a satisfactory
explanation, the Contracting Officer need not make a
determination.

(2) If the Government determines after contract award
that an exception to the Buy American statute applies and the
Contracting Officer and the Contractor negotiate adequate
consideration, the Contracting Officer will modify the con-
tract to allow use of the foreign construction material. How-
ever, when the basis for the exception is the unreasonable
price of a domestic construction material, adequate consider-
ation is not less than the differential established in
paragraph (b)(3)(i) of this clause.

(3) Unless the Government determines that an excep-
tion to the Buy American statute applies, use of foreign con-
struction material is noncompliant with the Buy American
statute.

(d) Data. To permit evaluation of requests under
paragraph (c) of this clause based on unreasonable cost, the
Contractor shall include the following information and any
applicable supporting data based on the survey of suppliers:

FOREIGN AND DOMESTIC CONSTRUCTION MATERIALS PRICE COMPARISON

Construction Material Description Unit of Measure

Quantity Price

Item I:
Foreign construction material

(Dollars)*
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Domestic construction material

Item 2:
Foreign construction material
Domestic construction material

[List name, address, telephone number, and contact for suppliers surveyed. Attach copy of response; if oral, attach summary.)

[Include other applicable supporting information. |

[* Include all delivery costs to the construction site and any applicable duty (whether or not a duty-free entry certificate is issued).]

52.225-10 Notice of Buy American Requirement—
Construction Materials.
As prescribed in 25.1102(b)(1), insert the following
provision:

NOTICE OF BUY AMERICAN REQUIREMENT—
CONSTRUCTION MATERIALS (MAY 2014)

(a) Definitions. “Commercially available off-the-shelf
(COTS) item,” “construction material,” “domestic construc-
tion material,” and “foreign construction material,” as used in
this provision, are defined in the clause of this solicitation
entitled “Buy American—Construction Materials” (Federal
Acquisition Regulation (FAR) clause 52.225-9).

(b) Requests for determinations of inapplicability. An off-
eror requesting a determination regarding the inapplicability
of the Buy American statute should submit the request to the
Contracting Officer in time to allow a determination before
submission of offers. The offeror shall include the informa-
tion and applicable supporting data required by paragraphs (c)
and (d) of the clause at FAR 52.225-9 in the request. If an off-
eror has not requested a determination regarding the inappli-
cability of the Buy American statute before submitting its
offer, or has not received a response to a previous request, the
offeror shall include the information and supporting data in
the offer.

(c) Evaluation of offers. (1) The Government will evaluate
an offer requesting exception to the requirements of the Buy
American statute, based on claimed unreasonable cost of
domestic construction material, by adding to the offered price
the appropriate percentage of the cost of such foreign con-
struction material, as specified in paragraph (b)(3)(i) of the
clause at FAR 52.225-9.

(2) If evaluation results in a tie between an offeror that
requested the substitution of foreign construction material
based on unreasonable cost and an offeror that did not request
an exception, the Contracting Officer will award to the offeror
that did not request an exception based on unreasonable cost.

(d) Alternate offers. (1) When an offer includes foreign
construction material not listed by the Government in this
solicitation in paragraph (b)(2) of the clause at FAR 52.225-9,
the offeror also may submit an alternate offer based on use of
equivalent domestic construction material.

(2) If an alternate offer is submitted, the offeror shall
submit a separate Standard Form 1442 for the alternate offer,
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and a separate price comparison table prepared in accordance
with paragraphs (c) and (d) of the clause at FAR 52.225-9 for
the offer that is based on the use of any foreign construction
material for which the Government has not yet determined an
exception applies.

(3) If the Government determines that a particular
exception requested in accordance with paragraph (c) of the
clause at FAR 52.225-9 does not apply, the Government will
evaluate only those offers based on use of the equivalent
domestic construction material, and the offeror shall be
required to furnish such domestic construction material. An
offer based on use of the foreign construction material for
which an exception was requested—

(1) Will be rejected as nonresponsive if this acquisi-
tion is conducted by sealed bidding; or
(i) May be accepted if revised during negotiations.

(End of provision)

Alternate I (May 2014). As prescribed in 25.1102(b)(2),
substitute the following paragraph (b) for paragraph (b) of the
basic provision:

(b) Requests for determinations of inapplicability. An off-
eror requesting a determination regarding the inapplicability of
the Buy American statute shall submit the request with its
offer, including the information and applicable supporting data
required by paragraphs(c) and (d) of the clause at
FAR 52.225-9.

52.225-11 Buy American—Construction Materials under
Trade Agreements.
As prescribed in 25.1102(c), insert the following clause:

BUY AMERICAN—CONSTRUCTION MATERIALS UNDER
TRADE AGREEMENTS (MAY 2014)

(a) Definitions. As used in this clause—
“Caribbean Basin country construction material” means a
construction material that—
(1) Is wholly the growth, product, or manufacture of a
Caribbean Basin country; or
(2) In the case of a construction material that consists in
whole or in part of materials from another country, has been
substantially transformed in a Caribbean Basin country into a
new and different construction material distinct from the
materials from which it was transformed.
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“Commercially available off-the-shelf (COTS) item”—

(1) Means any item of supply (including construction
material) that is—

(1) A commercial item (as defined in paragraph (1) of
the definition at FAR 2.101);

(1) Sold in substantial quantities in the commercial
marketplace; and

(ii1) Offered to the Government, under a contract or
subcontract at any tier, without modification, in the same form
in which it is sold in the commercial marketplace; and

(2) Does not include bulk cargo, as defined in
46 U.S.C. 40102(4), such as agricultural products and petro-
leum products.

“Component” means an article, material, or supply incor-
porated directly into a construction material.

“Construction material” means an article, material, or sup-
ply brought to the construction site by the Contractor or sub-
contractor for incorporation into the building or work. The
term also includes an item brought to the site preassembled
from articles, materials, or supplies. However, emergency life
safety systems, such as emergency lighting, fire alarm, and
audio evacuation systems, that are discrete systems incorpo-
rated into a public building or work and that are produced as
complete systems, are evaluated as a single and distinct con-
struction material regardless of when or how the individual
parts or components of those systems are delivered to the con-
struction site. Materials purchased directly by the Govern-
ment are supplies, not construction material.

“Cost of components” means—

(1) For components purchased by the Contractor, the
acquisition cost, including transportation costs to the place of
incorporation into the construction material (whether or not
such costs are paid to a domestic firm), and any applicable
duty (whether or not a duty-free entry certificate is issued); or

(2) For components manufactured by the Contractor, all
costs associated with the manufacture of the component,
including transportation costs as described in paragraph (1) of
this definition, plus allocable overhead costs, but excluding
profit. Cost of components does not include any costs associ-
ated with the manufacture of the construction material.

“Designated country” means any of the following
countries:

(1) A World Trade Organization Government Procure-
ment Agreement country (Armenia, Aruba, Austria, Belgium,
Bulgaria, Canada, Croatia, Cyprus, Czech Republic, Den-
mark, Estonia, Finland, France, Germany, Greece, Hong
Kong, Hungary, Iceland, Ireland, Israel, Italy, Japan, Korea
(Republic of), Latvia, Liechtenstein, Lithuania, Luxembourg,
Malta, Netherlands, Norway, Poland, Portugal, Romania, Sin-
gapore, Slovak Republic, Slovenia, Spain, Sweden, Switzer-
land, Taiwan, or United Kingdom);

(2) A Free Trade Agreement country (Australia, Bahr-
ain, Canada, Chile, Colombia, Costa Rica, Dominican Repub-

lic, El Salvador, Guatemala, Honduras, Korea (Republic of),
Mexico, Morocco, Nicaragua, Oman, Panama, Peru, or Sin-
gapore);

(3) A least developed country (Afghanistan, Angola,
Bangladesh, Benin, Bhutan, Burkina Faso, Burundi, Cambo-
dia, Central African Republic, Chad, Comoros, Democratic
Republic of Congo, Djibouti, Equatorial Guinea, Eritrea,
Ethiopia, Gambia, Guinea, Guinea-Bissau, Haiti, Kiribati,
Laos, Lesotho, Liberia, Madagascar, Malawi, Mali, Maurita-
nia, Mozambique, Nepal, Niger, Rwanda, Samoa, Sao Tome
and Principe, Senegal, Sierra Leone, Solomon Islands, Soma-
lia, South Sudan, Tanzania, Timor-Leste, Togo, Tuvalu,
Uganda, Vanuatu, Yemen, or Zambia); or

(4) A Caribbean Basin country (Antigua and Barbuda,
Aruba, Bahamas, Barbados, Belize, Bonaire, British Virgin
Islands, Curacao, Dominica, Grenada, Guyana, Haiti,
Jamaica, Montserrat, Saba, St. Kitts and Nevis, St. Lucia, St.
Vincent and the Grenadines, Sint Eustatius, Sint Maarten, or
Trinidad and Tobago).

“Designated country construction material” means a con-
struction material that is a WTO GPA country construction
material, an FTA country construction material, a least devel-
oped country construction material, or a Caribbean Basin
country construction material.

“Domestic construction material” means—

(1) An unmanufactured construction material mined or
produced in the United States;

(2) A construction material manufactured in the United
States, if—

(1) The cost of its components mined, produced, or
manufactured in the United States exceeds 50 percent of the
cost of all its components. Components of foreign origin of
the same class or kind for which nonavailability determina-
tions have been made are treated as domestic; or

(i1) The construction material is a COTS item.

“Foreign construction material” means a construction
material other than a domestic construction material.

“Free Trade Agreement country construction material”
means a construction material that—

(1) Is wholly the growth, product, or manufacture of a
Free Trade Agreement (FTA) country; or

(2) In the case of a construction material that consists in
whole or in part of materials from another country, has been
substantially transformed in a FTA country into a new and dif-
ferent construction material distinct from the materials from
which it was transformed.

“Least developed country construction material” means a
construction material that—

(1) Is wholly the growth, product, or manufacture of a
least developed country; or

(2) In the case of a construction material that consists in
whole or in part of materials from another country, has been
substantially transformed in a least developed country into a
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new and different construction material distinct from the
materials from which it was transformed.

“United States” means the 50 States, the District of Colum-
bia, and outlying areas.

“WTO GPA country construction material” means a con-
struction material that—

(1) Is wholly the growth, product, or manufacture of a
WTO GPA country; or

(2) In the case of a construction material that consists in
whole or in part of materials from another country, has been
substantially transformed in a WTO GPA country into a new
and different construction material distinct from the materials
from which it was transformed.

(b) Construction materials. (1) This clause implements
41 U.S.C. chapter 83, by providing a preference for domestic
construction material. In accordance with 41 U.S.C. 1907,
the component test of the Buy American statute is waived for
construction material that is a COTS item. (See FAR
12.505(a)(2)). In addition, the Contracting Officer has deter-
mined that the WTO GPA and Free Trade Agreements (FTAs)
apply to this acquisition. Therefore, the Buy American
restrictions are waived for designated country construction
materials.

(2) The Contractor shall use only domestic or desig-
nated country construction material in performing this con-
tract, except as provided in paragraphs (b)(3) and (b)(4) of this
clause.

(3) The requirement in paragraph (b)(2) of this clause
does not apply to information technology that is a commercial
item or to the construction materials or components listed by
the Government as follows:

[Contracting Officer to list applicable excepted materials or
indicate “none’’|

(4) The Contracting Officer may add other foreign con-
struction material to the list in paragraph (b)(3) of this clause
if the Government determines that—

(1) The cost of domestic construction material would
be unreasonable. The cost of a particular domestic construc-
tion material subject to the restrictions of the Buy American
statute is unreasonable when the cost of such material exceeds
the cost of foreign material by more than 6 percent;

(i1) The application of the restriction of the Buy
American Act to a particular construction material would be
impracticable or inconsistent with the public interest; or

(iii)) The construction material is not mined, pro-
duced, or manufactured in the United States in sufficient and
reasonably available commercial quantities of a satisfactory
quality.

(¢) Request for determination of inapplicability of the Buy
American statute. (1)(i) Any Contractor request to use foreign
construction material in accordance with paragraph (b)(4) of
this clause shall include adequate information for Govern-
ment evaluation of the request, including—
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(A) A description of the foreign and domestic
construction materials;

(B) Unit of measure;

(C) Quantity;

(D) Price;

(E) Time of delivery or availability;

(F) Location of the construction project;

(G) Name and address of the proposed supplier;
and

(H) A detailed justification of the reason for use
of foreign construction materials cited in accordance with
paragraph (b)(3) of this clause.

(1) A request based on unreasonable cost shall
include a reasonable survey of the market and a completed
price comparison table in the format in paragraph (d) of this
clause.

(ii1) The price of construction material shall include
all delivery costs to the construction site and any applicable
duty (whether or not a duty-free certificate may be issued).

(iv) Any Contractor request for a determination sub-
mitted after contract award shall explain why the Contractor
could not reasonably foresee the need for such determination
and could not have requested the determination before con-
tract award. If the Contractor does not submit a satisfactory
explanation, the Contracting Officer need not make a
determination.

(2) If the Government determines after contract award
that an exception to the Buy American statute applies and the
Contracting Officer and the Contractor negotiate adequate
consideration, the Contracting Officer will modify the con-
tract to allow use of the foreign construction material. How-
ever, when the basis for the exception is the unreasonable
price of a domestic construction material, adequate consider-
ation is not less than the differential established in
paragraph (b)(4)(i) of this clause.

(3) Unless the Government determines that an excep-
tion to the Buy American statute applies, use of foreign con-
struction material is noncompliant with the Buy American
statute.

(d) Data. To permit evaluation of requests under
paragraph (c) of this clause based on unreasonable cost, the
Contractor shall include the following information and any
applicable supporting data based on the survey of suppliers:

FOREIGN AND DOMESTIC CONSTRUCTION MATERIALS PRICE

COMPARISON
Construction Unit of . Price
Material Description Measure Quantity (Dollars)*
Item 1I:
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Foreign construction
material

Domestic construction
material

Item 2:

Foreign construction
material

Domestic construction
material

[List name, address, telephone number, and contact for suppliers
surveyed. Attach copy of response; if oral, attach summary.]
[Include other applicable supporting information.]

[* Include all delivery costs to the construction site and any appli-
cable duty (whether or not a duty-free entry certificate is issued).]

(End of clause)

Alternate I (May 2014). As prescribed in 25.1102(c)(3),
add the following definition of “Bahrainian, Mexican, or
Omani construction material” to paragraph (a) of the basic
clause, and substitute the following paragraphs (b)(1) and
(b)(2) for paragraphs (b)(1) and (b)(2) of the basic clause:

“Bahrainian, Mexican, or Omani construction material”
means a construction material that—

(1) Is wholly the growth, product, or manufacture of
Bahrain, Mexico, or Oman; or

(2) In the case of a construction material that consists in
whole or in part of materials from another country, has been
substantially transformed in Bahrain, Mexico, or Oman into a
new and different construction material distinct from the mate-
rials from which it was transformed.

(b) Construction materials. (1) This clause implements 41
U.S.C. chapter 83, by providing a preference for domestic con-
struction material. In accordance with 41 U.S.C. 1907, tthe
component test of the Buy American statute is waived for con-
struction material that is a COTS item. (See FAR 12.505(a)(2)).
In addition, the Contracting Officer has determined that the
WTO GPA and all the Free Trade Agreements except the Bahr-
ain FTA, NAFTA, and the Oman FTA apply to the this acqui-
sition. Therefore, the Buy American statute restrictions are
waived for designated country construction materials other than
Bahrainian, Mexican, or Omani construction materials.

(2) The Contractor shall use only domestic or designated
country construction material other than Bahrainian, Mexican,
or Omani construction material in performing this contract,
except as provided in paragraphs (b)(3) and (b)(4) of this clause.

52.225-12 Notice of Buy American Requirement—
Construction Materials Under Trade Agreements.
As prescribed in 25.1102(d)(1), insert the following
provision:

NOTICE OF BUY AMERICAN REQUIREMENT—
CONSTRUCTION MATERIALS UNDER TRADE
AGREEMENTS (MAY 2014)

(a) Definitions. “Commercially available off-the-shelf
(COTS) item,” “construction material,” “designated country
construction material,” “domestic construction material,” and
“foreign construction material,” as used in this provision, are
defined in the clause of this solicitation entitled “Buy Amer-
ican—Construction Materials Under Trade Agreements”
(Federal Acquisition Regulation (FAR) clause 52.225-11).

(b) Requests for determination of inapplicability. An off-
eror requesting a determination regarding the inapplicability
of the Buy American statute should submit the request to the
Contracting Officer in time to allow a determination before
submission of offers. The offeror shall include the informa-
tion and applicable supporting data required by paragraphs (c)
and (d) of FAR clause 52.225-11 in the request. If an offeror
has not requested a determination regarding the inapplicabil-
ity of the Buy American statute before submitting its offer, or
has not received a response to a previous request, the offeror
shall include the information and supporting data in the offer.

(¢) Evaluation of offers.(1) The Government will evaluate
an offer requesting exception to the requirements of the Buy
American statute, based on claimed unreasonable cost of
domestic construction materials, by adding to the offered
price the appropriate percentage of the cost of such foreign
construction material, as specified in paragraph (b)(4)(i) of
FAR clause 52.225-11.

(2) If evaluation results in a tie between an offeror that
requested the substitution of foreign construction material
based on unreasonable cost and an offeror that did not request
an exception, the Contracting Officer will award to the offeror
that did not request an exception based on unreasonable cost.

(d) Alternate offers.(1) When an offer includes foreign
construction material, other than designated country construc-
tion material, that is not listed by the Government in this solic-
itation in paragraph (b)(3) of FAR clause 52.225-11, the
offeror also may submit an alternate offer based on use of
equivalent domestic or designated country construction
material.

(2) If an alternate offer is submitted, the offeror shall
submit a separate Standard Form 1442 for the alternate offer,
and a separate price comparison table prepared in accordance
with paragraphs (c) and (d) of FAR clause 52.225-11 for the
offer that is based on the use of any foreign construction mate-
rial for which the Government has not yet determined an
exception applies.

(3) If the Government determines that a particular
exception requested in accordance with paragraph (c) of
FAR clause 52.225-11 does not apply, the Government will
evaluate only those offers based on use of the equivalent
domestic or designated country construction material, and the
offeror shall be required to furnish such domestic or desig-
nated country construction material. An offer based on use of
the foreign construction material for which an exception was
requested—
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(1) Will be rejected as nonresponsive if this acquisi-
tion is conducted by sealed bidding; or

(i1) May be accepted if revised during negotiations.
(End of provision)

Alternate I (May 2014). As prescribed in 25.1102(d)(2),
substitute the following paragraph (b) for paragraph (b) of the
basic provision:

(b) Requests for determination of inapplicability. An off-
eror requesting a determination regarding the inapplicability of
the Buy American statute shall submit the request with its offer,
including the information and applicable supporting data
required by paragraphs (c) and (d) of FAR clause 52.225-11.

Alternate 1 (June 2009). As prescribed in 25.1102(d)(3),
add the definition of “Bahrainian, Mexican, or Omani construc-
tion material” to paragraph (a) and substitute the following
paragraph (d) for paragraph (d) of the basic provision:

(d) Alternate offers. (1) When an offer includes foreign
construction material, except foreign construction material
from a designated country other than Bahrain, Mexico, or Oman
that is not listed by the Government in this solicitation in para-
graph (b)(3) of FAR clause 52.225-11, the offeror also may sub-
mit an alternate offer based on use of equivalent domestic or
designated country construction material other than Bahrainian,
Mexican, or Omani construction material.

(2) If an alternate offer is submitted, the offeror shall
submit a separate Standard Form 1442 for the alternate offer,
and a separate price comparison table prepared in accordance
with paragraphs (c) and (d) of FAR clause 52.225-11 for the
offer that is based on the use of any foreign construction mate-
rial for which the Government has not yet determined an excep-
tion applies.

(3) If the Government determines that a particular
exception requested in accordance with paragraph (c) of FAR
clause 52.225-11 does not apply, the Government will evaluate
only those offers based on use of the equivalent domestic or des-
ignated country construction material other than Bahrainian,
Mexican, or Omani construction material. An offer based on
use of the foreign construction material for which an exception
was requested—

(i) Will be rejected as nonresponsive if this acquisi-
tion is conducted by sealed bidding; or

(i1) May be accepted if revised during negotiations.
52.225-13 Restrictions on Certain Foreign Purchases.
As prescribed in 25.1103(a), insert the following clause:

RESTRICTIONS ON CERTAIN FOREIGN PURCHASES
(JUNE 2008)

(a) Except as authorized by the Office of Foreign Assets
Control (OFAC) in the Department of the Treasury, the Con-
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tractor shall not acquire, for use in the performance of this
contract, any supplies or services if any proclamation, Exec-
utive order, or statute administered by OFAC, or if OFAC’s
implementing regulations at 31 CFR Chapter V, would pro-
hibit such a transaction by a person subject to the jurisdiction
of the United States.

(b) Except as authorized by OFAC, most transactions
involving Cuba, Iran, and Sudan are prohibited, as are most
imports from Burma or North Korea, into the United States or
its outlying areas. Lists of entities and individuals subject to
economic sanctions are included in OFAC’s List of Specially
Designated Nationals and Blocked Persons at hp:/
www.treas.gov/offices/enforcement/ofac/sdn. More informa-
tion about these restrictions, as well as updates, is available in
the OFAC’s regulations at 31 CFR Chapter V and/or on
OFAC’s website at http://'www.treas.gov/offices/

enforcement/ofac.
(c) The Contractor shall insert this clause, including this
paragraph (c), in all subcontracts.

(End of clause)

52.225-14 Inconsistency between English Version and
Translation of Contract.

As prescribed at 25.1103(b), insert the following clause:

INCONSISTENCY BETWEEN ENGLISH VERSION AND
TRANSLATION OF CONTRACT (FEB 2000)

In the event of inconsistency between any terms of this
contract and any translation into another language, the
English language meaning shall control.

(End of clause)
52.225-15 [Reserved]

52.225-16 [Reserved]

52.225-17 Evaluation of Foreign Currency Offers.

As prescribed in 25.1103(c),
provision:

insert the following

EVALUATION OF FOREIGN CURRENCY OFFERS (FEB 2000)

If the Government receives offers in more than one cur-
rency, the Government will evaluate offers by converting the
foreign currency to United States currency using [ Contracting
Officer to insert source of rate] in effect as follows:

(a) For acquisitions conducted using sealed bidding proce-
dures, on the date of bid opening.

(b) For
procedures—

acquisitions conducted using negotiation



SUBPART 52.2—TEXT OF PROVISIONS AND CLAUSES

52.227-20

secrets or are commercial or financial and confidential or priv-
ileged.

“Restricted computer software” means computer software
developed at private expense and that is a trade secret, is com-
mercial or financial and confidential or privileged, or is copy-
righted computer software, including minor modifications of
the computer software.

“SBIR data” means data first produced by a Contractor that
is a small business concern in performance of a small business
innovation research contract issued under the authority of 15
U.S.C. 638, which data are not generally known, and which
data without obligation as to its confidentiality have not been
made available to others by the Contractor or are not already
available to the Government.

“SBIR rights” means the rights in SBIR data set forth in the
SBIR Rights Notice of paragraph (d) of this clause.

“Technical data” means recorded information (regardless
of the form or method of the recording) of a scientific or tech-
nical nature (including computer databases and computer
software documentation). This term does not include com-
puter software or financial, administrative, cost or pricing, or
management data or other information incidental to contract
administration. The term includes recorded information of a
scientific or technical nature that is included in computer data-
bases. (See 41 U.S.C. 116.)

“Unlimited rights” means the right of the Government to
use, disclose, reproduce, prepare derivative works, distribute
copies to the public, and perform publicly and display pub-
licly, in any manner and for any purpose whatsoever, and to
have or permit others to do so.

(b) Allocation of rights. (1) Except as provided in para-
graph (c) of this clause regarding copyright, the Government
shall have unlimited rights in—

(1) Data specifically identified in this contract as data
to be delivered without restriction;

(i1) Form, fit, and function data delivered under this
contract;

(iii) Data delivered under this contract (except for
restricted computer software) that constitute manuals or
instructional and training material for installation, operation,
or routine maintenance and repair of items, components, or
processes delivered or furnished for use under this contract;
and

(iv) All other data delivered under this contract
unless provided otherwise for SBIR data in accordance with
paragraph (d) of this clause or for limited rights data or
restricted computer software in accordance with paragraph (f)
of this clause.

(2) The Contractor shall have the right to—

(1) Assert copyright in data first produced in the per-
formance of this contract to the extent provided in paragraph
(c)(1) of this clause;

(i1) Protect SBIR rights in SBIR data delivered under
this contract in the manner and to the extent provided in para-
graph (d) of this clause;

(ii1) Substantiate use of, add, or correct SBIR rights
or copyright notices and to take other appropriate action, in
accordance with paragraph (e) of this clause; and

(iv) Withhold from delivery those data which are
limited rights data or restricted computer software to the
extent provided in paragraph (f) of this clause.

(c) Copyright— (1) Data first produced in the perfor-
mance of this contract. (1) Except as otherwise specifically
provided in this contract, the Contractor may assert copyright
subsisting in any data first produced in the performance of this
contract.

(i) When asserting copyright, the Contractor shall
affix the applicable copyright notice of 17 U.S.C. 401 or 402
and an acknowledgment of Government sponsorship (includ-
ing contract number).

(ii1) For data other than computer software, the Con-
tractor grants to the Government, and others acting on its
behalf, a paid-up nonexclusive, irrevocable, worldwide
license to reproduce, prepare derivative works, distribute cop-
ies to the public, and perform publicly and display publicly,
by or on behalf of the Government. For computer software,
the Contractor grants to the Government, and others acting on
its behalf, a paid-up, nonexclusive, irrevocable, worldwide
license in such copyrighted computer software to reproduce,
prepare derivative works, and perform publicly and display
publicly, by or on behalf of the Government.

(2) Data not first produced in the performance of this
contract. The Contractor shall not, without prior written per-
mission of the Contracting Officer, incorporate in data deliv-
ered under this contract any data that are not first produced in
the performance of this contract unless the Contractor (i) iden-
tifies such data and (ii) grants to the Government, or acquires
on its behalf, a license of the same scope as set forth in para-
graph (c)(1) of this clause.

(3) Removal of copyright notices. The Government will
not remove any copyright notices placed on data pursuant to
this paragraph (c), and will include such notices on all repro-
ductions of the data.

(d) Rights to SBIR data. (1) The Contractor is authorized
to affix the following “SBIR Rights Notice” to SBIR data
delivered under this contract and the Government will treat
the data, subject to the provisions of paragraphs (e) and (f) of
this clause, in accordance with the notice:

SBIR RIGHTS NOTICE (DEC 2007)

These SBIR data are furnished with SBIR rights under
Contract No. (and subcontract ,ifappropriate). For
a period of 4 years, unless extended in accordance with FAR
27.409(h), after acceptance of all items to be delivered under
this contract, the Government will use these data for Govern-
ment purposes only, and they shall not be disclosed outside the
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Government (including disclosure for procurement purposes)
during such period without permission of the Contractor, except
that, subject to the foregoing use and disclosure prohibitions,
these data may be disclosed for use by support Contractors.
After the protection period, the Government has a paid-up
license to use, and to authorize others to use on its behalf, these
data for Government purposes, but is relieved of all disclosure
prohibitions and assumes no liability for unauthorized use of
these data by third parties. This notice shall be affixed to any
reproductions of these data, in whole or in part.

(END OF NOTICE)

(2) The Government’s sole obligation with respect to
any SBIR data shall be as set forth in this paragraph (d).

(e) Omitted or incorrect markings. (1) Data delivered to
the Government without any notice authorized by paragraph
(d) of this clause shall be deemed to have been furnished with
unlimited rights. The Government assumes no liability for the
disclosure, use, or reproduction of such data.

(2) If the unmarked data has not been disclosed without
restriction outside the Government, the Contractor may
request, within 6 months (or a longer time approved by the
Contracting Officer in writing for good cause shown) after
delivery of the data, permission to have authorized notices
placed on the data at the Contractor’s expense, and the Con-
tracting Officer may agree to do so if the Contractor—

(1) Identifies the data to which the omitted notice is
to be applied,;

(i) Demonstrates that the omission of the notice was
inadvertent;

(ii1) Establishes that the use of the proposed notice is
authorized; and

(iv) Acknowledges that the Government has no lia-
bility with respect to the disclosure or use of any such data
made prior to the addition of the notice or resulting from the
omission of the notice.

(3) If the data has been marked with an incorrect notice,
the Contracting Officer may—

(1) Permit correction of the notice at the Contractor’s
expense, if the Contractor identifies the data and demonstrates
that the correct notice is authorized; or

(i1) Correct any incorrect notices.

(f) Protection of limited rights data and restricted com-
puter software. The Contractor may withhold from delivery
qualifying limited rights data and restricted computer soft-
ware that are not identified in paragraphs (b)(1)(1), (ii), and
(iii) of this clause. As a condition to this withholding, the Con-
tractor shall identify the data being withheld, and furnish
form, fit, and function data instead.

(g) Subcontracting. The Contractor shall obtain from its
subcontractors all data and rights therein necessary to fulfill
the Contractor’s obligations to the Government under this
contract. If a subcontractor refuses to accept terms affording
the Government those rights, the Contractor shall promptly
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notify the Contracting Officer of the refusal and not proceed
with the subcontract award without further authorization in
writing from the Contracting Officer.

(h) Relationship to patents. Nothing contained in this
clause shall imply a license to the Government under any
patent or be construed as affecting the scope of any license or
other right otherwise granted to the Government.

(End of clause)

52.227-21 Technical Data Declaration, Revision, and
Withholding of Payment—Major Systems.
As prescribed in 27.409(j), insert the following clause:

TECHNICAL DATA DECLARATION, REVISION, AND
WITHHOLDING OF PAYMENT—MAIJOR SYSTEMS
(MAY 2014)

(a) Scope of declaration. The Contractor shall provide, in
accordance with 41 U.S.C. 2302(e)(7), the following declara-
tion with respect to all technical data that relate to a major sys-
tem and that are delivered or required to be delivered under
this contract or that are delivered within 3 years after accep-
tance of all items (other than technical data) delivered under
this contract unless a different period is set forth in the con-
tract. The Contracting Officer may release the Contractor
from all or part of the requirements of this clause for specifi-
cally identified technical data items at any time during the
period covered by this clause.

(b) Technical data declaration. (1) All technical data that
are subject to this clause shall be accompanied by the follow-
ing declaration upon delivery:

TECHNICAL DATA DECLARATION (JAN 1997)

The Contractor, , hereby declares
that, to the best of its knowledge and belief, the technical data
delivered herewith under Government contract No.

(and subcontract , if appropriate) are com-
plete, accurate, and comply with the requirements of the con-
tract concerning such technical data.

(END OF DECLARATION)

(2) The Government may, at any time during the period
covered by this clause, direct correction of any deficiencies
that are not in compliance with contract requirements. The
corrections shall be made at the expense of the Contractor.
Unauthorized markings on data shall not be considered a defi-
ciency for the purpose of this clause, but will be treated in
accordance with paragraph (e) of the Rights in Data—General
clause included in this contract.

(¢) Technical data revision. The Contractor also shall, at
the request of the Contracting Officer, revise technical data
that are subject to this clause to reflect engineering design
changes made during the performance of this contract and
affecting the form, fit, and function of any item (other than
technical data) delivered under this contract. The Contractor
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date or if the subcontractor has submitted certified cost or
pricing data, on the date of final agreement on price as shown
on the subcontractor’s signed Certificate of Current Cost or
Pricing Data. If the subcontract is awarded to a business unit
which pursuant to 48 CFR 9903.201-2 is subject to other types
of CAS coverage, the substance of the applicable clause set
forth in subsection 30.201-4 of the Federal Acquisition Reg-
ulation shall be inserted. This requirement shall apply only to
negotiated subcontracts in excess of $700,000, except that the
requirement shall not apply to negotiated subcontracts other-
wise exempt from the requirement to include a CAS clause as
specified in 48 CFR 9903.201-1.

(End of clause)

52.230-3 Disclosure and Consistency of Cost Accounting
Practices.
As prescribed in 30.201-4(b)(1), insert the following
clause:

DISCLOSURE AND CONSISTENCY OF COST ACCOUNTING
PRACTICES (MAY 2014)

(a) The Contractor, in connection with this contract,
shall—

(1) Comply with the requirements of 48 CFR 9904.401,
Consistency in Estimating, Accumulating, and Reporting
Costs; 48 CFR 9904.402, Consistency in Allocating Costs
Incurred for the Same Purpose; 48 CFR 9904.405, Account-
ing for Unallowable Costs; and 48 CFR 9904.406, Cost
Accounting Standard—Cost Accounting Period, in effect on
the date of award of this contract as indicated in 48 CFR
Part 9904.

(2) (CAS-covered Contracts Only) If it is a business unit
of a company required to submit a Disclosure Statement, dis-
close in writing its cost accounting practices as required by
48 CFR 9903.202-1 through 9903.202-5. If the Contractor has
notified the Contracting Officer that the Disclosure Statement
contains trade secrets and commercial or financial informa-
tion which is privileged and confidential, the Disclosure
Statement shall be protected and shall not be released outside
of the Government.

(3)(1) Follow consistently the Contractor’s cost
accounting practices. A change to such practices may be pro-
posed, however, by either the Government or the Contractor,
and the Contractor agrees to negotiate with the Contracting
Officer the terms and conditions under which a change may
be made. After the terms and conditions under which the
change is to be made have been agreed to, the change must be
applied prospectively to this contract, and the Disclosure
Statement, if affected, must be amended accordingly.

(1) The Contractor shall, when the parties agree to a
change to a cost accounting practice and the Contracting
Officer has made the finding required in 48 CFR
9903.201-6(c), that the change is desirable and not detrimen-

tal to the interests of the Government, negotiate an equitable
adjustment as provided in the Changes clause of this contract.
In the absence of the required finding, no agreement may be
made under this contract clause that will increase costs paid
by the United States.

(4) Agree to an adjustment of the contract price or cost
allowance, as appropriate, if the Contractor or a subcontractor
fails to comply with the applicable CAS or to follow any cost
accounting practice, and such failure results in any increased
costs paid by the United States. Such adjustment shall provide
for recovery of the increased costs to the United States
together with interest thereon computed at the annual rate
established under section 6621(a)(2) of the Internal Revenue
Code of 1986 (26 U.S.C. 6621(a)(2)), from the time the pay-
ment by the United States was made to the time the adjustment
is effected.

(b) If the parties fail to agree whether the Contractor has
complied with an applicable CAS, rule, or regulation as spec-
ified in 48 CFR 9903 and 9904 and as to any cost adjustment
demanded by the United States, such failure to agree will con-
stitute a dispute under 41 U.S.C. chapter 71, Contract Dis-
putes.

(¢) The Contractor shall permit any authorized representa-
tives of the Government to examine and make copies of any
documents, papers, and records relating to compliance with
the requirements of this clause.

(d) The Contractor shall include in all negotiated subcon-
tracts, which the Contractor enters into, the substance of this
clause, except paragraph (b), and shall require such inclusion
in all other subcontracts of any tier, except that—

(1) If the subcontract is awarded to a business unit
which pursuant to 48 CFR 9903.201-2 is subject to other types
of CAS coverage, the substance of the applicable clause set
forth in subsection 30.201-4 of the Federal Acquisition Reg-
ulation shall be inserted.

(2) This requirement shall apply only to negotiated sub-
contracts in excess of $700,000.

(3) The requirement shall not apply to negotiated sub-
contracts otherwise exempt from the requirement to include a
CAS clause as specified in 48 CFR 9903.201-1.

(End of clause)

52.230-4 Disclosure and Consistency of Cost Accounting
Practices—Foreign Concerns.
As prescribed in 30.201-4(c), insert the following clause:

DISCLOSURE AND CONSISTENCY OF COST ACCOUNTING
PRACTICES—FOREIGN CONCERNS (MAY 2014)

(a) The Contractor, in connection with this contract,
shall—
(1) Comply with the requirements of 48 CFR 9904.401,
Consistency in Estimating, Accumulating, and Reporting
Costs; and 48 CFR 9904.402, Consistency in Allocating Costs
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Incurred for the Same Purpose, in effect on the date of award
of this contract, as indicated in 48 CFR 9904.

(2) (Cost Accounting Standard (CAS)-covered Con-
tracts Only). If it is a business unit of a company required to
submit a Disclosure Statement, disclose in writing its cost
accounting practices as required by 48 CFR 9903.202-1
through 48 CFR 9903.202-5. Ifthe Contractor has notified the
Contracting Officer that the Disclosure Statement contains
trade secrets and commercial or financial information which
is privileged and confidential, the Disclosure Statement shall
be protected and shall not be released outside of the U.S. Gov-
ernment.

(3)(1) Follow consistently the Contractor’s cost
accounting practices. A change to such practices may be pro-
posed, however, by either the U.S. Government or the Con-
tractor, and the Contractor agrees to negotiate with the
Contracting Officer the terms and conditions under which a
change may be made. After the terms and conditions under
which the change is to be made have been agreed to, the
change must be applied prospectively to this contract, and the
Disclosure Statement, if affected, must be amended accord-
ingly.

(i1) The Contractor shall, when the parties agree to a
change to a cost accounting practice and the Contracting
Officer has made the finding required in 48 CFR 9903.201-
6(c) that the change is desirable and not detrimental to the
interests of the U.S. Government, negotiate an equitable
adjustment as provided in the Changes clause of this contract.
In the absence of the required finding, no agreement may be
made under this contract clause that will increase costs paid
by the U.S. Government.

(4) Agree to an adjustment of the contract price or cost
allowance, as appropriate, if the Contractor or a subcontractor
fails to comply with the applicable CAS or to follow any cost
accounting practice, and such failure results in any increased
costs paid by the U.S. Government. Such adjustment shall
provide for recovery of the increased costs to the U.S. Gov-
ernment, together with interest thereon computed at the
annual rate established under section 6621(a)(2) of the Inter-
nal Revenue Code of 1986 (26 U.S.C. 6621(a)(2)) for such
period, from the time the payment by the U.S. Government
was made to the time the adjustment is effected.

(b) If the parties fail to agree whether the Contractor has
complied with an applicable CAS rule, or regulation as spec-
ified in 48 CFR 9903 and 48 CFR 9904 and as to any cost
adjustment demanded by the U.S. Government, such failure to
agree will constitute a dispute under 41 U.S.C. chapter 71,
Contract Disputes.

(¢) The Contractor shall permit any authorized representa-
tives of the U.S. Government to examine and make copies of
any documents, papers, and records relating to compliance
with the requirements of this clause.

52.2-194 (FAC 2005-75)

(d) The Contractor shall include in all negotiated subcon-
tracts, which the Contractor enters into, the substance of this
clause, except paragraph (b), and shall require such inclusion
in all other subcontracts of any tier, except that—

(1) If the subcontract is awarded to a business unit
which pursuant to 48 CFR 9903.201-2 is subject to other types
of CAS coverage, the substance of the applicable clause pre-
scribed in FAR 30.201-4 shall be inserted.

(2) This requirement shall apply only to negotiated sub-
contracts in excess of $700,000.

(3) The requirement shall not apply to negotiated sub-
contracts otherwise exempt from the requirement to include a
CAS clause as specified in 48 CFR 9903.201-1.

(End of clause)

52.230-5 Cost Accounting Standards—Educational
Institution.
As prescribed in 30.201-4(e), insert the following clause:

COST ACCOUNTING STANDARDS—EDUCATIONAL
INSTITUTION (MAY 2014)

(a) Unless the contract is exempt under 48 CFR
9903.201-1 and 9903.201-2, the provisions of 48 CFR 9903
are incorporated herein by reference and the Contractor, in
connection with this contract, shall—

(1) (CAS-covered Contracts Only). If a business unit of
an educational institution required to submit a Disclosure
Statement, disclose in writing the Contractor’s cost account-
ing practices as required by 48 CFR 9903.202-1 through
9903.202-5, including methods of distinguishing direct costs
from indirect costs and the basis used for accumulating and
allocating indirect costs. The practices disclosed for this con-
tract shall be the same as the practices currently disclosed and
applied on all other contracts and subcontracts being per-
formed by the Contractor and which contain a Cost Account-
ing Standards (CAS) clause. If the Contractor has notified the
Contracting Officer that the Disclosure Statement contains
trade secrets, and commercial or financial information which
is privileged and confidential, the Disclosure Statement shall
be protected and shall not be released outside of the
Government.

(2) Follow consistently the Contractor’s cost account-
ing practices in accumulating and reporting contract perfor-
mance cost data concerning this contract. If any change in cost
accounting practices is made for the purposes of any contract
or subcontract subject to CAS requirements, the change must
be applied prospectively to this contract and the Disclosure
Statement, if required, must be amended accordingly. If an
accounting principle change mandated under Office of Man-
agement and Budget (OMB) Circular A-21, Cost Principles
for Educational Institutions, requires that a change in the Con-
tractor’s cost accounting practices be made after the date of
this contract award, the change must be applied prospectively
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