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under the authority of the Secretary of Defense, the
Administrator of General Services, and the Administrator for
the National Aeronautics and Space Administration.

Unless otherwise specified, all Federal Acquisition
Regulation (FAR) and other directive material contained in
FAC 2005-60 are effective July 26, 2012, except for Items I,
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FAC 2005-60 SUMMARY OF ITEMS

Federal Acquisition Circular (FAC) 2005-60 amends the
Federal Acquisition Regulation (FAR) as specified below:

Item I—Reporting Executive Compensation and First-Tier
Subcontract Awards (FAR Case 2008-039)

The interim rule published in the Federal Register at 75 FR
39414 on July 8, 2010, is adopted as final with changes. This
rule implements section 2 of the Federal Funding Accountability
and Transparency Act of 2006 (Pub. L. 109-282), which requires
the Office of Management and Budget to establish a free, public,
website containing full disclosure of all Federal contract award
information.

The interim rule required contractors to report executive
compensation and first-tier subcontract awards on contracts
expected to be $25,000 or more. This information is available to
the public.

The final rule removes the exception for inserting the clause
in classified solicitations and contracts, or solicitations or
contracts with individuals. Classified information is not
required to be disclosed. The clause is not prescribed for
contracts unless they are required to be reported in the Federal
Procurement Data System (FPDS). The final rule clarifies the
responsibility of contracting officers to correct data
originating from FPDS found by the contractor to be in error when
the contractor completes the subcontract report. The definition
of first-tier subcontractor is revised to allow contractors
greater flexibility to determine their first-tier subcontractors.
The rule also clarifies that a contractor must enter Transparency
Act data when registering in the Central Contractor Registration
(CCR) database and the contractor is required to report its
executive compensation in CCR as a part of its annual
registration requirement in CCR.

Replacement pages: THE 30-DAY PAGES WILL BE POSTED ON THEIR
EFFECTIVE DATE OF August 27, 2012.

Item II-Payments Under Time-and-Materials and Labor-Hour
Contracts (FAR Case 2011-003)

This final rule amends the FAR with regard to payments under
time-and-materials and labor-hour contracts. First, the rule
harmonizes payment provisions under commercial time-and-materials



and labor-hour contracts and non-commercial time-and-materials
and labor-hour contracts, largely by having commercial time-and-
materials and labor-hour contracts adopt the payment provisions
of non-commercial time-and-materials and labor-hour contracts.
Seccond, the rule harmonizes conflicting provisions of the
“Allowable Cost and Payment” and “Payments Under Time-and-
Materials” and “Labor-Hour Contracts” clauses, which are both
prescribed under non-commercial time-and-materials contracts and
labor-hour contracts, by using the same periods for invoicing,
and submission of the completion voucher as those set forth in
the “Allowable Cost and Payment” clause. This harmonization will
serve to benefit small businesses under time-and-materials and
labor-hour contracts by permitting bi-weekly rather than monthly
invoicing, and providing contracting officers with the discretion
to authorize even more frequent payments.

Replacement pages: THE 30-DAY PAGES WILL BE POSTED ON THEIR
EFFECTIVE DATE OF August 27, 2012.

Item IIT-Extension of Sunset Dates for Protests of Task and
Delivery Orders (FAR Case 2012-007) (Interim)

This interim rule amends the FAR to implement section 825 of
the Ike Skelton National Defense Authorization Act for Fiscal
Year 2011 (Pub. L. 111-383) and section 813 of the National
Defense Authorization Act for Fiscal Year 2012 (Pub. L. 112-81).
These statutes extend the sunset date for protests against awards
of task or delivery orders to September 30, 2016. There is no
effect on Government automated systems.

Replacement pages: 16.5-3 and 16.5-4.

Item IV-DARPA-New Mexico Tax Agreement (FAR Case 2012-019)

This final rule amends the FAR to add the United States
Defense Advanced Research Projects Agency (DARPA) to the list of
agencies that have entered into an agreement with the State of
New Mexico. The agreement eliminates the double taxation of
Government cost-reimbursement contracts when contractors and
their subcontractors purchase tangible personal property to be
used in performing services in whole or in part in the State of
New Mexico, and for which title to such property will pass to the
United States upon delivery of the property to the contractor and
its subcontractors by the vendor. Small businesses benefit from
this agreement because they will no longer have the
administrative effort and cost associated with collecting this
tax.
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Replacement pages: THE 30-DAY PAGES WILL BE POSTED ON THEIR
EFFECTIVE DATE OF August 27, 2012.

Item V—Clarification of Standards for Computer Generation of
Forms (FAR Case 2011-022)

DoD, GSA, and NASA published a proposed rule in the Federal
Register at 76 FR 79609 on December 22, 2011, to implement the
removal of Federal Information Processing Standard (FIPS) 161.
FIPS 161 is being removed based on the notice posted in the
Federal Register at 73 FR 51276 on September 2, 2008, by the
Department of Commerce. This is a technical change acknowledging
the removal by the Department of Commerce of FIPS 161 and
replacement with the American National Standards Institute (ANSI)
X12 set of standards. There is no impact to the Government or
contractors in establishing ANSI X12 as the new standard. Small
businesses will continue to be able to generate forms by computer.
No public comments were received on the proposed rule, therefore,
the final rule will be published with no changes.

Replacement pages: THE 30-DAY PAGES WILL BE POSTED ON THEIR
EFFECTIVE DATE OF August 27, 2012.

Item VI-Technical Amendments

Editorial changes are made at FAR 1.105-2, 16.301-3,
22.1801, 22.1802, 52.212-5, 52.215-20, 52.222-54, and 52.223-2.

Replacement pages: 1.1-3 and 1.1-4; 16.3-1 and 16.3-2; 22.18-1

and 22.18-2; 52.2-39 thru 52.2-42; 52.2-61 and 52.2-62; 52.2-
132.1 thru 52.2-132.4; and 52.2-133 and 52.2-134
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FAC 2005-60 FILING INSTRUCTIONS

NOTE: The FAR is segmented by subparts. The FAR page numbers
reflect FAR Subparts. For example, “1.1-3” is page 3 of subpart
1.1.

Remove Pages Insert Pages

1.1-3 and 1.1-4 1.1-3 and 1.1-4

16.3-1 and 16.3-2 16.3-1 and 16.3-2

16.5-3 and 16.5-4 16.5-3 and 16.5-4

22.18-1 and 22.18-2 22.18-1 and 22.18-2
52.2-39 thru 52.2-42 52.2-39 thru 52.2-42
52.2-61 and 52.2-62 52.2-61 and 52.2-62
52.2-132.1 thru 52.2-132.4 52.2-132.1 thru 52.2-132.4

52.2-133 and 52.2-134 52.2-133 and 52.2-134
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SUBPART 1.1—PURPOSE, AUTHORITY, ISSUANCE

1.106

1.104 Applicability.
The FAR applies to all acquisitions as defined in Part 2 of
the FAR, except where expressly excluded.

1.105 Issuance.

1.105-1 Publication and code arrangement.
(a) The FAR is published in—
(1) The daily issue of the Federal Register;
(2) Cumulated form in the Code of Federal Regulations
(CFR); and
(3) A separate loose-leaf edition.

(b) The FAR is issued as Chapter 1 of Title 48, CFR. Sub-
sequent chapters are reserved for agency acquisition regula-
tions that implement or supplement the FAR (see
Subpart 1.3). The CFR Staff will assign chapter numbers to
requesting agencies.

(c) Each numbered unit or segment (e.g., part, subpart, sec-
tion, etc.) of an agency acquisition regulation that is codified
in the CFR shall begin with the chapter number. However, the
chapter number assigned to the FAR will not be included in
the numbered units or segments of the FAR.

1.105-2 Arrangement of regulations.

(a) General. The FAR is divided into subchapters, parts
(each of which covers a separate aspect of acquisition), sub-
parts, sections, and subsections.

(b) Numbering.(1) The numbering system permits the dis-
crete identification of every FAR paragraph. The digits to the
left of the decimal point represent the part number. The num-
bers to the right of the decimal point and to the left of the dash
represent, in order, the subpart (one or two digits), and the sec-
tion (two digits). The number to the right of the dash repre-
sents the subsection. Subdivisions may be used at the section
and subsection level to identify individual paragraphs. The
following example illustrates the make-up of a FAR number
citation (note that subchapters are not used with citations):

25.108-2
Part 4——r
Subpart
Section
Subsection

(2) Subdivisions below the section or subsection level
consist of parenthetical alpha numerics using the following
sequence:

@A)

(¢) References and citations.(1) Unless otherwise stated,
cross-references indicate parts, subparts, sections, subsec-
tions, paragraphs, subparagraphs, or subdivisions of this
regulation.

(2) This regulation may be referred to as the Federal
Acquisition Regulation or the FAR.

(3) Using the FAR coverage at 9.106-4(d) as a typical
illustration, reference to the—
(i) Part would be “FAR part 9” outside the FAR and
“part 9” within the FAR.
(ii) Subpart would be “FAR subpart 9.1” outside the
FAR and “subpart 9.1” within the FAR.
(iii) Section would be “FAR 9.106” outside the FAR
and “9.106” within the FAR.
(iv) Subsection would be “FAR 9.106-4” outside the
FAR and “9.106-4” within the FAR.
(v) Paragraph would be “FAR 9.106-4(d)” outside
the FAR and “9.106-4(d)” within the FAR.
(4) Citations of authority (e.g., statutes or Executive
orders) in the FAR shall follow the Federal Register form
guides.

1.105-3 Copies.
Copies of the FAR in Federal Register, loose-leaf,
CD-ROM, and CFR form may be purchased from the—

Superintendent of Documents
Government Printing Office (GPO)
Washington, DC 20402.

1.106 OMB approval under the Paperwork Reduction

Act.

The Paperwork Reduction Act of 1980 (Pub. L. 96-511)
imposes a requirement on Federal agencies to obtain approval
from the Office of Management and Budget (OMB) before
collecting information from 10 or more members of the pub-
lic. The information collection and recordkeeping require-
ments contained in this regulation have been approved by the
OMB. The following OMB control numbers apply:

FAR segment OMB Control Number
3.103 9000-0018
3.11 9000-0181
34 9000-0003
4.102 9000-0033
4.5 9000-0137
4.605 9000-0145
4.607 9000-0145
4.7 9000-0034
4.9 9000-0097
5.405 9000-0036
7.2 9000-0082
8.5 9000-0113
9.1 9000-0011
9.2 9000-0020
14.201 9000-0034
14.202-4 9000-0040
14.202-5 9000-0039
14.205 9000-0037
14.407 9000-0038
14.5 9000-0041
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1.106 FEDERAL ACQUISITION REGULATION
FAR segment OMB Control Number FAR segment OMB Control Number
15.2 9000-0037 51.2 9000-0032
15.209 9000-0034 52.203-2 9000-0018
154 9000-0013 52.203-7 9000-0091
15.404-1(f) 9000-0080 52.203-16 9000-0181
14.407-2 9000-0078 52.204-3 9000-0097
15.408 9000-0115 52.204-6 9000-0145
19.7 9000-0006 and 52.204-7 9000-0159
9000-0007 52.207-3 9000-0114
19.12 9000-0150 52.208-8 9000-0113
22.103 9000-0065 52.208-9 9000-0113
22.8 1215-0072 52.209-1(b) 9000-0020
22.11 9000-0066 52.209-1(c) 9000-0083
22.13 1293-0005 and 52.209-5 9000-0094
1215-0072 52.209-6 9000-0094
22.14 1215-0072 52.209-7 9000-0174
22.16 1215-0209 52.209-9 9000-0174
23.602 9000-0107 52.211-8 9000-0043
273 9000-0095 52.211-9 9000-0043
27.4 9000-0090 52.212-1(k) 9000-0159
28.1 9000-0045 52.212-3 9000-0136
282 9000-0045 52.212-4(1) 9000-0159
29.304 9000-0059 52.214-14 9000-0047
30.6 9000-0129 52.214-15 9000-0044
31.205-46 9000-0079 52.214-16 9000-0044
31.205-46(a)(3) 9000-0088 52.214-21 9000-0039
32 9000-0035 52.214-26 9000-0034
32.000 9000-0138 52.214-28 9000-0013
321 9000-0070 and 52.215-2 9000-0034
9000-0138 52.215-1(c)(2)(iv) 9000-0048
32.2 9000-0138 52.215-1(d) 9000-0044
324 9000-0073 52.215-6 9000-0047
325 9000-0010 and 52.215-9 9000-0078
9000-0138 52.215-12 9000-0013
327 9000-0074 52.215-13 9000-0013
32.9 9000-0102 52.215-14 9000-0080
32.10 9000-0138 52.215-19 9000-0115
33 9000-0035 52.215-20 9000-0013
34.1 9000-0133 52.215-21 9000-0013
36.213-2 9000-0037 52.215-22 9000-0173
36.603 9000-0157 52.215-23 9000-0173
41.202(c) 9000-0125 52.216-2 9000-0068
27 9000-0013 52.216-3 9000-0068
42.12 9000-0076 52.216-4 9000-0068
42.13 9000-0076 52.216-5 9000-0071
45 9000-0075 52.216-6 9000-0071
46 9000-0077 52.216-7 9000-0069
47 9000-0061 52.216-10 9000-0067
47.208 9000-0056 52.216-15 9000-0069
48 9000-0027 52.216-16 9000-0067
49 9000-0028 52.216-17 9000-0067
30 9000-0029 52.219-9 9000-0006 and
511 9000-0031 - 9000-0007
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SUBPART 16.3—COST-REIMBURSEMENT CONTRACTS

16.306

Subpart 16.3—Cost-Reimbursement
Contracts

16.301 General.

16.301-1 Description.

Cost-reimbursement types of contracts provide for pay-
ment of allowable incurred costs, to the extent prescribed in
the contract. These contracts establish an estimate of total cost
for the purpose of obligating funds and establishing a ceiling
that the contractor may not exceed (except at its own risk)
without the approval of the contracting officer.

16.301-2 Application.

(a) The contracting officer shall use cost-reimbursement
contracts only when—

(1) Circumstances do not allow the agency to define its
requirements sufficiently to allow for a fixed-price type con-
tract (see 7.105); or

(2) Uncertainties involved in contract performance do
not permit costs to be estimated with sufficient accuracy to use
any type of fixed-price contract.

(b) The contracting officer shall document the rationale for
selecting the contract type in the written acquisition plan and
ensure that the plan is approved and signed at least one level
above the contracting officer (see 7.103(j) and 7.105).

16.301-3 Limitations.

(a) A cost-reimbursement contract may be used only
when—

(1) The factors in 16.104 have been considered;

(2) A written acquisition plan has been approved and
signed at least one level above the contracting officer;

(3) The contractor’s accounting system is adequate for
determining costs applicable to the contract or order; and

(4) Prior to award of the contract or order, adequate
Government resources are available to award and manage a
contract other than firm-fixed-priced (see 7.104(e)). This
includes appropriate Government surveillance during perfor-
mance in accordance with 1.602-2, to provide reasonable
assurance that efficient methods and effective cost controls
are used.

(i) Designation of at least one contracting officer’s
representative (COR) qualified in accordance with 1.602-2
has been made prior to award of the contract or order; and

(ii) Appropriate Government surveillance during
performance to provide reasonable assurance that efficient
methods and effective cost controls are used.

(b) The use of cost-reimbursement contracts is prohibited
for the acquisition of commercial items (see Parts 2 and 12).

16.302 Cost contracts.

(a) Description. A cost contract is a cost-reimbursement
contract in which the contractor receives no fee.

(b) Application. A cost contract may be appropriate for
research and development work, particularly with nonprofit
educational institutions or other nonprofit organizations.

(c) Limitations. See 16.301-3.

16.303 Cost-sharing contracts.

(a) Description. A cost-sharing contract is a cost-reim-
bursement contract in which the contractor receives no fee and
is reimbursed only for an agreed-upon portion of its allowable
costs.

(b) Application. A cost-sharing contract may be used when
the contractor agrees to absorb a portion of the costs, in the
expectation of substantial compensating benefits.

(¢) Limitations. See 16.301-3.

16.304 Cost-plus-incentive-fee contracts.

A cost-plus-incentive-fee contract is a cost-reimbursement
contract that provides for an initially negotiated fee to be
adjusted later by a formula based on the relationship of total
allowable costs to total target costs. Cost-plus-incentive-fee
contracts are covered in Subpart 16.4, Incentive Contracts.
See 16.405-1 for a more complete description and discussion
of application of these contracts. See 16.301-3 for limitations.

16.305 Cost-plus-award-fee contracts.

A cost-plus-award-fee contract is a cost-reimbursement
contract that provides for a fee consisting of (a) a base amount
(which may be zero) fixed at inception of the contract and
(b) an award amount, based upon a judgmental evaluation by
the Government, sufficient to provide motivation for excel-
lence in contract performance. Cost-plus-award-fee contracts
are covered in Subpart 16.4, Incentive Contracts. See
16.401(e) for a more complete description and discussion of
the application of these contracts. See 16.301-3 and
16.401(e)(5) for limitations.

16.306 Cost-plus-fixed-fee contracts.

(a) Description. A cost-plus-fixed-fee contract is a cost-
reimbursement contract that provides for payment to the con-
tractor of a negotiated fee that is fixed at the inception of the
contract. The fixed fee does not vary with actual cost, but may
be adjusted as a result of changes in the work to be performed
under the contract. This contract type permits contracting for
efforts that might otherwise present too great a risk to contrac-
tors, but it provides the contractor only a minimum incentive
to control costs.

(b) Application. (1) A cost-plus-fixed-fee contract is suit-
able for use when the conditions of 16.301-2 are present and,
for example—

16.3-1
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(i) The contract is for the performance of research or
preliminary exploration or study, and the level of effort
required is unknown; or

(ii) The contract is for development and test, and
using a cost-plus-incentive-fee contract is not practical.

(2) A cost-plus-fixed-fee contract normally should not
be used in development of major systems (see Part 34) once
preliminary exploration, studies, and risk reduction have indi-
cated a high degree of probability that the development is
achievable and the Government has established reasonably
firm performance objectives and schedules.

(c) Limitations. No cost-plus-fixed-fee contract shall be
awarded unless the contracting officer complies with all lim-
itations in 15.404-4(c)(4)(i) and 16.301-3.

(d) Completion and term forms. A cost-plus-fixed-fee con-
tract may take one of two basic forms—completion or term.

(1) The completion form describes the scope of work by
stating a definite goal or target and specifying an end product.
This form of contract normally requires the contractor to com-
plete and deliver the specified end product (e.g., a final report
of research accomplishing the goal or target) within the esti-
mated cost, if possible, as a condition for payment of the entire
fixed fee. However, in the event the work cannot be completed
within the estimated cost, the Government may require more
effort without increase in fee, provided the Government
increases the estimated cost.

(2) The term form describes the scope of work in gen-
eral terms and obligates the contractor to devote a specified
level of effort for a stated time period. Under this form, if the
performance is considered satisfactory by the Government,
the fixed fee is payable at the expiration of the agreed-upon
period, upon contractor statement that the level of effort spec-
ified in the contract has been expended in performing the con-
tract work. Renewal for further periods of performance is a
new acquisition that involves new cost and fee arrangements.

(3) Because of the differences in obligation assumed by
the contractor, the completion form is preferred over the term
form whenever the work, or specific milestones for the work,
can be defined well enough to permit development of esti-
mates within which the contractor can be expected to com-
plete the work.

(4) The term form shall not be used unless the contractor
is obligated by the contract to provide a specific level of effort
within a definite time period.

16.307 Contract clauses.

(a)(1) The contracting officer shall insert the clause at
52.216-7, Allowable Cost and Payment, in solicitations and
contracts when a cost-reimbursement contract or a time-and-
materials contract (other than a contract for a commercial
item) is contemplated. If the contract is with an educational
institution, modify the clause by deleting from paragraph (a)

the words “Subpart 31.2” and substituting for them
16.3-2  (FAC 2005-56)

13

Subpart 31.3.” If the contract is with a State or local govern-
ment, modify the clause by deleting from paragraph (a) the
words “Subpart 31.2” and  substituting for them
“Subpart 31.6.” If the contract is with a nonprofit organization
other than an educational institution, a State or local govern-
ment, or a nonprofit organization exempted under OMB Cir-
cular No. A-122, modify the clause by deleting from
paragraph (a) the words “Subpart 31.2” and substituting for
them “Subpart 31.7.” If the contract is a time-and-materials
contract, the clause at 52.216-7 applies only to the portion of
the contract that provides for reimbursement of materials (as
defined in the clause at 52.232-7) at actual cost.

(2) If the contract is a construction contract and contains
the clause at 52.232-27, Prompt Payment for Construction
Contracts, the contracting officer shall use the clause at
52.216-7 with its Alternate 1.

(b) The contracting officer shall insert the clause at
52.216-8, Fixed Fee, in solicitations and contracts when a
cost-plus-fixed-fee contract (other than a construction con-
tract) is contemplated.

(c) The contracting officer shall insert the clause at
52.216-9, Fixed-Fee—Construction, in solicitations and con-
tracts when a cost-plus-fixed-fee construction contract is
contemplated.

(d) The contracting officer shall insert the clause at
52.216-10, Incentive Fee, in solicitations and contracts when
a cost-plus-incentive-fee contract is contemplated.

(e)(1) The contracting officer shall insert the clause at
52.216-11, Cost Contract—No Fee, in solicitations and con-
tracts when a cost-reimbursement contract is contemplated
that provides no fee and is not a cost-sharing contract.

(2) If a cost-reimbursement research and development
contract with an educational institution or a nonprofit organi-
zation that provides no fee or other payment above cost and
is not a cost-sharing contract is contemplated, and if the con-
tracting officer determines that withholding of a portion of
allowable costs is not required, the contracting officer shall
use the clause with its Alternate 1.

(f)(1) The contracting officer shall insert the clause at
52.216-12, Cost-Sharing Contract—No Fee, in solicitations
and contracts when a cost-sharing contract is contemplated.

(2) If a cost-sharing research and development contract
with an educational institution or a nonprofit organization is
contemplated, and if the contracting officer determines that
withholding of a portion of allowable costs is not required, the
contracting officer shall use the clause with its Alternate 1.

(g) The contracting officer shall insert the clause at
52.216-15, Predetermined Indirect Cost Rates, in solicitations
and contracts when a cost-reimbursement research and devel-
opment contract with an educational institution (see
42.705-3(b)) is contemplated and predetermined indirect cost
rates are to be used.
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SUBPART 16.5—INDEFINITE-DELIVERY CONTRACTS

16.505

orders in those areas will be awarded on a sole-source basis;
however, each awardee need not be capable of performing
every requirement as well as any other awardee under the con-
tracts. The contracting officer should consider the following
when determining the number of contracts to be awarded:

(1) The scope and complexity of the contract
requirement.

(2) The expected duration and frequency of
task or delivery orders.

(3) The mix of resources a contractor must
have to perform expected task or delivery order requirements.

(4) The ability to maintain competition among
the awardees throughout the contracts’ period of
performance.

(B) The contracting officer must not use the mul-
tiple award approach if—

(1) Only one contractor is capable of providing
performance at the level of quality required because the sup-
plies or services are unique or highly specialized;

(2) Based on the contracting officer’s knowl-
edge of the market, more favorable terms and conditions,
including pricing, will be provided if a single award is made;

(3) The expected cost of administration of
multiple contracts outweighs the expected benefits of making
multiple awards;

(4) The projected task orders are so integrally
related that only a single contractor can reasonably perform
the work;

(5) The total estimated value of the contract is
less than the simplified acquisition threshold; or

(6) Multiple awards would not be in the best
interests of the Government.

(C) The contracting officer must document the
decision whether or not to use multiple awards in the acquisi-
tion plan or contract file. The contracting officer may deter-
mine that a class of acquisitions is not appropriate for multiple
awards (see Subpart 1.7).

(D) (1) No task or delivery order contract in an
amount estimated to exceed $103 million (including all
options) may be awarded to a single source unless the head of
the agency determines in writing that—

(i) The task or delivery orders expected
under the contract are so integrally related that only a single
source can reasonably perform the work;

(ii) The contract provides only for firm-
fixed price (see 16.202) task or delivery orders for—

(4) Products for which unit prices are
established in the contract; or

(B) Services for which prices are estab-
lished in the contract for the specific tasks to be performed;

(iii) Only one source is qualified and capa-
ble of performing the work at a reasonable price to the Gov-
ernment; or

(iv) It is necessary in the public interest to
award the contract to a single source due to exceptional cir-
cumstances.

(2) The head of the agency must notify Con-
gress within 30 days after any determination under paragraph
()(D(ELYD)()(iv) of this section.

(3) The requirement for a determination for a
single-award contract greater than $103 million:

(i) Is in addition to any applicable require-
ments of Subpart 6.3.

(ii) Is not applicable for architect-engineer
services awarded pursuant to Subpart 36.6.

(2) Contracts for advisory and assistance services.
(i) Except as provided in paragraph (c)(2)(ii) of this section,
if an indefinite-quantity contract for advisory and assistance
services exceeds 3 years and $12.5 million, including all
options, the contracting officer must make multiple awards
unless—

(A) The contracting officer or other official des-
ignated by the head of the agency determines in writing, as
part of acquisition planning, that multiple awards are not prac-
ticable. The contracting officer or other official must deter-
mine that only one contractor can reasonably perform the
work because either the scope of work is unique or highly spe-
cialized or the tasks so integrally related;

(B) The contracting officer or other official des-
ignated by the head of the agency determines in writing, after
the evaluation of offers, that only one offeror is capable of pro-
viding the services required at the level of quality required; or

(C) Only one offer is received.

(ii) The requirements of paragraph (c)(2)(i) of this
section do not apply if the contracting officer or other official
designated by the head of the agency determines that the advi-
sory and assistance services are incidental and not a signifi-
cant component of the contract.

16.505 Ordering.

(a) General (1) In general, the contracting officer does not
synopsize orders under indefinite-delivery contracts; except
see 16.505(a)(4) and (11), and 16.505(b)(2)(i1)(D).

(2) Individual orders shall clearly describe all services
to be performed or supplies to be delivered so the full cost or
price for the performance of the work can be established when
the order is placed. Orders shall be within the scope, issued
within the period of performance, and be within the maximum
value of the contract.

(3) Performance-based acquisition methods must be
used to the maximum extent practicable, if the contract or
order is for services (see 37.102(a) and Subpart 37.6).

(4) The following requirements apply when procuring
items peculiar to one manufacturer:

(i) The contracting officer must justify restricting
consideration to an item peculiar to one manufacturer (e.g., a
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particular brand-name, product, or a feature of a product that
is peculiar to one manufacturer). A brand-name item, even if
available on more than one contract, is an item peculiar to one
manufacturer. Brand-name specifications shall not be used
unless the particular brand-name, product, or feature is essen-
tial to the Government’s requirements and market research
indicates other companies” similar products, or products lack-
ing the particular feature, do not meet, or cannot be modified
to meet, the agency’s needs.

(ii) Requirements for use of items peculiar to one
manufacturer shall be justified and approved using the for-
mat(s) and requirements from paragraphs (b)(2)(ii)(A), (B),
and (C) of this section, modified to show the brand-name jus-
tification. A justification is required unless a justification cov-
ering the requirements in the order was previously approved
for the contract in accordance with 6.302-1(c) or unless the
base contract is a single-award contract awarded under full
and open competition. Justifications for the use of brand-
name specifications must be completed and approved at the
time the requirement for a brand-name is determined.

(iii)(A) For an order in excess of $25,000, the con-
tracting officer shall—

(1) Post the justification and supporting docu-
mentation on the agency website used (if any) to solicit offers
for orders under the contract; or

(2) Provide the justification and supporting
documentation along with the solicitation to all contract
awardees.

(B) The justifications for brand-name acquisi-
tions may apply to the portion of the acquisition requiring the
brand-name item. If the justification is to cover only the por-
tion of the acquisition which is brand-name, then it should so
state; the approval level requirements will then only apply to
that portion.

(C) The requirements in paragraph (a)(4)(iii)(A)
of this section do not apply when disclosure would compro-
mise the national security (e.g., would result in disclosure of
classified information) or create other security risks.

(D) The justification is subject to the screening
requirement in paragraph (b)(2)(ii)(D)(4) of this section.

(5) When acquiring information technology and related
services, consider the use of modular contracting to reduce
program risk (see 39.103(a)).

(6) Orders may be placed by using any medium speci-
fied in the contract.

(7) Orders placed under indefinite-delivery contracts
must contain the following information:

(i) Date of order.

(ii) Contract number and order number.

(iii) For supplies and services, contract item number
and description, quantity, and unit price or estimated cost or
fee.

(iv) Delivery or performance schedule.

16.5-4

(v) Place of delivery or performance (including
consignee).

(vi) Any packaging,
instructions.

(vii) Accounting and appropriation data.

(viii) Method of payment and payment office, if not
specified in the contract (see 32.1110(e)).

(8) Orders placed under a task-order contract or deliv-
ery-order contract awarded by another agency (i.e., a Govern-
mentwide acquisition contract, or multi-agency contract)—

(i) Are not exempt from the development of acquisi-
tion plans (see Subpart 7.1), and an information technology
acquisition strategy (see Part 39);

(ii) May not be used to circumvent conditions and
limitations  imposed on the use of funds
(e.g, 31 U.S.C. 1501(a)(1}); and

(iii) Must comply with all FAR requirements for a
bundled contract when the order meets the definition of “bun-
dled contract” (see 2.101(b)).

(9) In accordance with section 1427(b) of Public Law
108-136, orders placed under multi-agency contracts for ser-
vices that substantially or to a dominant extent specify perfor-
mance of architect-engineer services, as defined in 2.101,
shall—

(i) Be awarded using the procedures at Subpart 36.6;

packing, and shipping

and

(ii) Require the direct supervision of a professional
architect or engineer licensed, registered or certified in the
State, Federal District, or outlying area, in which the services
are to be performed.

(10) (i) No protest under Subpart 33.1 is authorized in
connection with the issuance or proposed issuance of an order
under a task-order contract or delivery-order contract, except
for—

(A) A protest on the grounds that the order
increases the scope, period, or maximum value of the contract;
or

(B) A4 protest of an order valued in excess of $10
million. Protests of orders in excess of $10 million may only
be filed with the Government Accountability Office, in accor-
dance with the procedures at 33.104.

(ii) The authority to protest the placement of an order
under (a)(10)(i)(B) of this section expires on
September 30,2016 (10 U.S.C.2304a(d), 10 U.S.C.
2304c(e), 41 U.S.C. 4103(d), and 41 U.S.C. 4106(f).

(11) Publicize orders funded in whole or in part by the
American Recovery and Reinvestment Act of 2009 (Pub. L.
111-5) as follows:

(i) Notices of proposed orders shall follow the pro-
cedures in 5.704 for posting orders.

(ii) Award notices for orders shall follow the proce-
dures in 5.705.
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Subpart 22.18—Employment Eligibility
Verification

22.1800 Scope.

This subpart prescribes policies and procedures requiring
contractors to utilize the Department of Homeland Security
(DHS), United States Citizenship and Immigration Service’s
employment eligibility verification program (E-Verify) as the
means for verifying employment eligibility of certain employ-
ees.

22.1801 Definitions.
As used in this subpart—
“Commercially available off-the-shelf (COTS) item™—
(1) Means any item of supply that is—

(i) A commercial item (as defined in paragraph (1) of
the definition at 2.101);

(ii) Sold in substantial quantities in the commercial
marketplace; and

(iii) Offered to the Government, without modifica-
tion, in the same form in which it is sold in the commercial
marketplace; and

(2) Does not include bulk cargo, as defined in section 3

of the Shipping Act of 1984 (46 U.S.C. App. 1702), such as
agricultural products and petroleum products. Per 46 CFR
525.1 (¢)(2), “bulk cargo” means cargo that is loaded and car-
ried in bulk onboard ship without mark or count, in a loose
unpackaged form, having homogenous characteristics. Bulk
cargo loaded into intermodal equipment, except LASH or
Seabee barges, is subject to mark and count and, therefore,
ceases to be bulk cargo.

“Employee assigned to the contract” means an employee
who was hired after November 6, 1986 (after November 27,
2009, in the Commonwealth of the Northern Mariana
Islands), who is directly performing work, in the United
States, under a contract that is required to include the clause
prescribed at 22.1803. An employee is not considered to be
directly performing work under a contract if the employee—

(1) Normally performs support work, such as indirect or
overhead functions; and

(2) Does not perform any substantial duties applicable
to the contract.

“Subcontract” means any contract, as defined in 2.101,
entered into by a subcontractor to furnish supplies or services
for performance of a prime contract or a subcontract. It
includes but is not limited to purchase orders, and changes and
modifications to purchase orders.

“Subcontractor” means any supplier, distributor, vendor,
or firm that furnishes supplies or services to or for a prime
contractor or another subcontractor.

“United States”, as defined in 8 U.S.C. 1101(a)(38), means
| the 50 States, the District of Columbia, Puerto Rico, Guam,

the Commonwealth of Northern Mariana Islands, and the U.S.
Virgin Islands.

22.1802 Policy.

(a) Statutes and Executive orders require employers to
abide by the immigration laws of the United States and to
employ in the United States only individuals who are eligible
to work in the United States. The E-Verify program provides
an Internet-based means of verifying employment eligibility
of workers employed in the United States, but is not a substi-
tute for any other employment eligibility verification require-
ments.

(b) Contracting officers shall include in solicitations and
contracts, as prescribed at 22.1803, requirements that Federal
contractors must—

(1) Enroll as Federal contractors in E-Verify;

(2) Use E-Verify to verify employment eligibility of all
new hires working in the United States, except that the con-
tractor may choose to verify only new hires assigned to the
contract if the contractor is—

(1) An institution of higher education (as defined at
20 U.S.C. 1001(a));

(ii) A State or local government or the government
of a Federally recognized Indian tribe; or

(iii) A surety performing under a takeover agreement
entered into with a Federal agency pursuant to a performance
bond;

(3) Use E-Verify to verify employment eligibility of all
employees assigned to the contract; and

(4) Include these requirements, as required by the clause
at 52.222-54, in subcontracts for—

(i) Commercial or noncommercial services, except
for commercial services that are part of the purchase of a
COTS item (or an item that would be a COTS item, but for
minor modifications), performed by the COTS provider, and
are normally provided for that COTS item; and

(ii) Construction.

(c) Contractors may elect to verify employment eligibility
of all existing employees working in the United States who
were hired after November 6, 1986 (after November 27, 2009,
in the Commonwealth of the Northern Mariana Islands)
instead of just those employees assigned to the contract. The
contractor is not required to verify employment eligibility
of—

(1) Employees who hold an active security clearance of
confidential, secret, or top secret; or

(2) Employees for whom background investigations
have been completed and credentials issued pursuant to
Homeland Security Presidential Directive (HSPD)-12.

(d)In exceptional cases, the head of the contracting activity
may waive the E-Verify requirement for a contract or subcon-
tract or a class of contracts or subcontracts, either temporarily

22.18-1



22.1803

FEDERAL ACQUISITION REGULATION

or for the period of performance. This waiver authority may
not be delegated.

(e) DHS and the Social Security Administration (SSA)
may terminate a contractor’s MOU and deny access to the E-
Verify system in accordance with the terms of the MOU. If
DHS or SSA terminates a contractor’s MOU, the terminating
agency must refer the contractor to a suspension or debarment
official for possible suspension or debarment action. During
the period between termination of the MOU and a decision by
the suspension or debarment official whether to suspend or
debar, the contractor is excused from its obligations under
paragraph (b) of the clause at 52.222-54. If the contractor is
suspended or debarred as a result of the MOU termination, the
contractor is not eligible to participate in E-Verify during the
period of its suspension or debarment. If the suspension or
debarment official determines not to suspend or debar the con-
tractor, then the contractor must reenroll in E-Verify.

22.18-2  (FAC 2005-60)

22,1803 Contract clause.

Insert the clause at 52.222-54, Employment Eligibility
Verification, in all solicitations and contracts that exceed the
simplified acquisition threshold, except those that—

(a) Are only for work that will be performed outside the
United States;

(b) Are for a period of performance of less than 120 days;
or

(c) Are only for—

(1) Commercially available off-the-shelf items;

(2) Items that would be COTS items, but for minor mod-
ifications (as defined at paragraph (3)(ii) of the definition of
“commercial item” at 2.101);

(3) Items that would be COTS items if they were not
bulk cargo; or

(4) Commercial services that are—

(i) Part of the purchase of a COTS item (or an item
that would be a COTS item, but for minor modifications);

(ii) Performed by the COTS provider; and

(iii) Are normally provided for that COTS item.

* * *
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pose. This paragraph does not give the Government any right to
audit the Contractor’s records. The Contractor shall not be paid
for any work performed or costs incurred that reasonably could
have been avoided.

52.212-5 Contract Terms and Conditions Required to
Implement Statutes or Executive Orders—
Commercial Items.

As prescribed in 12.301(b)(4), insert the following clause:

CONTRACT TERMS AND CONDITIONS REQUIRED TO
IMPLEMENT STATUTES OR EXECUTIVE ORDERS—
COMMERCIAL ITEMS (JUL 2012)

(a) The Contractor shall comply with the following Federal
Acquisition Regulation (FAR) clauses, which are incorpo-
rated in this contract by reference, to implement provisions of
law or Executive orders applicable to acquisitions of commer-
cial items:

(1) 52.222-50, Combating Trafficking in Persons
(FEB 2009) (22 U.S.C. 7104(g))-

__ Alternate I (AUG 2007) of 52.222-50 (22 U.S.C.
7104(g)).

(2) 52.233-3, Protest After Award (AUG 1996)
(31 U.S.C. 3553).

(3) 52.233-4, Applicable Law for Breach of Contract
Claim (OcT 2004) (Pub. L. 108-77, 108-78).

(b) The Contractor shall comply with the FAR clauses in
this paragraph (b) that the Contracting Officer has indicated
as being incorporated in this contract by reference to imple-
ment provisions of law or Executive orders applicable to
acquisitions of commercial items:

[Contracting Officer check as appropriate.]

_ (1) 52.203-6, Restrictions on Subcontractor Sales to
the Government (SEPT 2006), with Alternate I (OCT 1995)
(41 U.S.C. 253g and 10 U.S.C. 2402).

_(2) 52.203-13, Contractor Code of Business Ethics
and Conduct (APR2010) (Pub. L. 110-252, Title VI,
Chapter 1 (41 U.S.C. 251 note)).

__(3)52.203-15, Whistleblower Protections under the
American Recovery and Reinvestment Act of 2009
(JUNE 2010) (Section 1553 of Pub. L. 111-5). (Applies to
contracts funded by the American Recovery and
Reinvestment Act of 2009.)

__(4) 52.204-10, Reporting Executive Compensation
and First-Tier Subcontract Awards (FEB 2012) (Pub. L. 109-
282) (31 U.S.C. 6101 note).

_ (5 52.204-11, American Recovery and
Reinvestment Act—Reporting Requirements (JUL 2010)
(Pub. L. 111-5).

__(6) 52.209-6, Protecting the Government’s Interest
When Subcontracting with Contractors Debarred, Suspended,

or Proposed for Debarment. (DEC 2010) (31 U.S.C. 6101
note).

_ (7) 52.209-9, Updates of Publicly Available
Information Regarding Responsibility Matters (FEB 2012)
(41 U.S.C. 2313).

___ (8) 52.209-10, Prohibition on Contracting with
Inverted Domestic Corporations (MAY 2012) (section 738 of
Division C of Pub. L. 112-74, section 740 of Division C of
Pub. L. 111-117, section 743 of Division D of Pub. L. 111-8,
and section 745 of Division D of Pub. L. 110-161).

__(9)52.219-3, Notice of HUBZone Set-Aside or Sole-
Source Award (Nov 2011) (15 U.S.C. 657a).

__(10)52.219-4, Notice of Price Evaluation Preference
for HUBZone Small Business Concerns (JAN 2011) (if the
offeror elects to waive the preference, it shall so indicate in its
offer) (15 U.S.C. 657a).

_(11) [Reserved]

_ (12)(i) 52.219-6, Notice of Total Small Business
Set-Aside (NOV 2011) (15 U.S.C. 644).
__ (ii) Alternate I (NOV 2011).
__ (iii) Alternate II (NOv 2011).
__ (13)(i) 52.219-7, Notice of Partial Small Business
Set-Aside (JUNE 2003) (15 U.S.C. 644).
_ (ii) Alternate I (OCT 1995) 0f 52.219-7.
__ (iii) Alternate IT (MAR 2004) of 52.219-7.

_ (14) 52.219-8, Utilization of Small Business

Concerns (JAN 2011) (15 U.S.C. 637(d)(2) and (3)).
_ (15)(i) 52.219-9, Small Business Subcontracting
Plan (JAN 2011) (15 U.S.C. 637(d)}(4)).
__ (i) Alternate T (OCT 2001) of 52.219-9.
__ (iii) Alternate II (OCT 2001) of 52.219-9.
__(iv) Alternate III (JUL 2010) of 52.219-9.

_ (16) 52.219-13, Notice of Set-Aside of Orders
(Nov 2011)(15 U.S.C. 644(r)).

_ (17) 52.219-14, Limitations on Subcontracting
(Nov 2011) (15 U.S.C. 637(a)(14)).

_ (18) 52.219-16, Liquidated Damages—Subcon-
tracting Plan (JAN 1999) (15 U.S.C. 637(d}4)(F)(i)).

_(19)(i) 52.219-23, Notice of Price Evaluation
Adjustment for Small Disadvantaged Business Concerns
(OCT 2008) (10 U.S.C. 2323) (if the offeror elects to waive
the adjustment, it shall so indicate in its offer).

_ (ii) Alternate I (JUNE 2003) of 52.219-23.

_ (20) 52.219-25, Small Disadvantaged Business
Participation Program—Disadvantaged Status and Reporting
(DEC 2010) (Pub. L. 103-355, section 7102, and
10 U.S.C. 2323).

__(21) 52.219-26, Small Disadvantaged Business
Participation Program— Incentive Subcontracting
(OcCT 2000) (Pub. L. 103-355, section 7102, and
10 U.S.C. 2323).

_(22)52.219-27, Notice of Service-Disabled Veteran-
Owned Small Business Set-Aside (Nov 2011) (15 U.S.C. 657

D.
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_ (23) 52.219-28, Post Award Small Business
Program Rerepresentation (APR 2012) (15 U.S.C. 632(a)(2)).

_(24) 52.219-29, Notice of Set-Aside for Economi-
cally Disadvantaged Women-Owned Small Business
(EDWOSB) Concerns (APR 2012) (15 U.S.C. 637(m)).

_ (25) 52.219-30, Notice of Set-Aside for Women-
Owned Smalil Business (WOSB) Concerns Eligible Under the
WOSB Program (APR 2012) (15 U.S.C. 637(m)).

_ (26) 52.222-3, Convict Labor (JUNE 2003)
(E.O. 11755). '

_ (27) 52.222-19, Child Labor—Cooperation with
Authorities and Remedies (MAR 2012) (E.O. 13126).

_ (28) 52.222-21, Prohibition of Segregated Facilities
(FEB 1999).

_(29) 52.222-26, Equal Opportunity (MAR 2007)
(E.O. 11246).

__(30) 52.222-35, Equal Opportunity for Veterans
(SEP 2010)(38 U.S.C. 4212).

_ (31)52.222-36, Affirmative Action for Workers with
Disabilities (OCT 2010) (29 U.S.C. 793).

_(32) 52.222-37, Employment Reports on Veterans
(SEP 2010) (38 U.S.C. 4212).

_(33) 52.222-40, Notification of Employee Rights
Under the National Labor Relations Act (DEC 2010) (E.O.
13496).

_ (34)52.222-54, Employment Eligibility Verification
(JuL 2012). (Executive Order 12989). (Not applicable to the
acquisition of commercially available off-the-shelf items or
certain other types of commercial items as prescribed in
22.1803.)

_ (35)(1) 52.223-9, Estimate of Percentage of Recov-
ered Material Content for EPA-Designated Items
(MAY 2008) (42 U.S.C. 6962(c)(3)(A)(ii)). (Not applicable
to the acquisition of commercially available off-the-shelf
items.)

(i) Alternatel (May 2008) of 52.223-9
(42 U.S.C. 6962(i)(2)(C)). (Not applicable to the acquisition
of commercially available off-the-shelf items.)
__ (36) 52.223-15, Energy Efficiency in Energy-
Consuming Products (DEC 2007) (42 U.S.C. 8259b).

_ (37)(1) 52.223-16, IEEE 1680 Standard for the
Environmental Assessment of Personal Computer Products
(DEC 2007) (E.O. 13423).

__ (ii) Alternate I (DEC 2007) of 52.223-16.
__(38) 52.223-18, Encouraging Contractor Policies to
Ban Text Messaging While Driving (AuG 2011) (E.O.
13513).
_(39) 52.225-1, Buy American Act—Supplies
(FEB 2009) (41 U.S.C. 10a-10d).

_ (40)(i) 52.225-3, Buy American Act—Free Trade
Agreements—Israeli Trade Act (May 2012) (41 U.S.C.
chapter 83, 19 U.S.C. 3301 note, 19 U.S.C. 2112 note, 19
U.S.C. 3805 note, 19 U.S.C. 4001 note, Pub. L. 103-182,

52.2-40

108-77, 108-78, 108-286, 108-302, 109-53, 109-169, 109-
283, 110-138, 112-41, and 112-42).
__(ii) Alternate I (MAR 2012) of 52.225-3.
_ (iii) Alternate IT (MAR 2012) of 52.225-3.
__(iv) Alternate ITIT (MAR 2012) of 52.225-3.

__ (41) 52.225-5, Trade Agreements (MAY 2012)
(19 U.S.C. 2501, et seq., 19 U.S.C. 3301 note).

__ (42) 52.225-13, Restrictions on Certain Foreign
Purchases (JUNE 2008) (E.O.’s, proclamations, and statutes
administered by the Office of Foreign Assets Control of the
Department of the Treasury).

__(43)52.226-4, Notice of Disaster or Emergency Area
Set-Aside (NOV 2007) (42 U.S.C. 5150).

__ (44) 52.226-5, Restrictions on Subcontracting
Outside Disaster or Emergency Area (Nov 2007) (42 U.S.C.

5150).
__ (45)52.232-29, Terms for Financing of Purchases of

Commercial  Items (FEB 2002) (41 U.S.C.255(1),
10 U.S.C. 2307(f)).
(46) 52.232-30, Installment Payments for

Commercial Items (41 U.S.C. 255(%),
10 U.S.C. 2307(f)).

__ (47) 52.232-33, Payment by Electronic Funds
Transfer—Central Contractor Registration (OCT 2003)
(31 U.S.C. 3332).

__ (48) 52.232-34, Payment by Electronic Funds
Transfer—Other than Central Contractor Registration

(MAY 1999) (31 U.S.C. 3332).
___(49) 52.232-36, Payment by Third Party (FEB 2010)

(31 U.S.C. 3332).
__ (50) 52.239-1, Privacy or Security Safeguards

(AUG 1996) (5 U.S.C. 552a).

__ (51)(i) 52.247-64, Preference for Privately Owned
U.S.-Flag Commercial Vessels (FEB 2006)
(46 U.S.C. Appx. 1241(b) and 10 U.S.C. 2631).

__(ii) Alternate I (Apr 2003) of 52.247-64.

(¢) The Contractor shall comply with the FAR clauses in
this paragraph (c), applicable to commercial services, that the
Contracting Officer has indicated as being incorporated in this
contract by reference to implement provisions of law or Exec-
utive orders applicable to acquisitions of commercial items:
[Contracting Officer check as appropriate.]

__ (1) 52.222-41, Service Contract Act of 1965
(Nov 2007) (41 U.S.C. 351, et seq.).

_(2) 52.222-42, Statement of Equivalent Rates for
Federal Hires (MAY 1989) (29U.S.C.206 and
41 U.S.C. 351, et seq.).

_(3)52.222-43, Fair Labor Standards Act and Service
Contract Act—Price Adjustment (Multiple Year and Option
Contracts) (SEP 2009) (29 U.S.C. 206 and 41 U.S.C. 351,
et seq.).

__(4)52.222-44, Fair Labor Standards Act and Service
Contract Act—Price Adjustment (SEP 2009) (29 U.S.C. 206
and 41 U.S.C. 351, ef seq.).

(OcT 1995)
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_(5) 52.222-51, Exemption from Application of the
Service Contract Act to Contracts for Maintenance,
Calibration, or Repair of Certain Equipment—Requirements

(Nov 2007) (41 351, et seq.).

_(6) 52.222-53, Exemption from Application of the
Service Contract Act to Contracts for Certain Services—
Requirements (FEB 2009) (41 U.S.C. 351, ef seq.).

_ (7) 52.226-6, Promoting Excess Food Donation to
Nonprofit Organizations (MAR 2009) (Pub. L. 110-247).

_(8)52.237-11, Accepting and Dispensing of $1 Coin
(SEPT 2008) (31 U.S.C. 5112(p)(1)).

(d) Comptroller General Examination of Record. The
Contractor shall comply with the provisions of this
paragraph (d) if this contract was awarded using other than
sealed bid, is in excess of the simplified acquisition threshold,
and does not contain the clause at 52.215-2, Audit and
Records—Negotiation.

(1) The Comptroller General of the United States, or an
authorized representative of the Comptroller General, shall
have access to and right to examine any of the Contractor’s
directly pertinent records involving transactions related to this
contract.

(2) The Contractor shall make available at its offices at
all reasonable times the records, materials, and other evidence
for examination, audit, or reproduction, until 3 years after
final payment under this contract or for any shorter period
specified in FAR Subpart 4.7, Contractor Records Retention,
of the other clauses of this contract. If this contract is
completely or partially terminated, the records relating to the
work terminated shall be made available for 3 years after any
resulting final termination settlement. Records relating to
appeals under the disputes clause or to litigation or the
settlement of claims arising under or relating to this contract
shall be made available until such appeals, litigation, or claims
are finally resolved.

(3) As used in this clause, records include books, docu-
ments, accounting procedures and practices, and other data,
regardless of type and regardless of form. This does not
require the Contractor to create or maintain any record that the
Contractor does not maintain in the ordinary course of busi-
ness or pursuant to a provision of law.

(e)(1) Notwithstanding the requirements of the clauses in
paragraphs (a), (b), (c), and (d) of this clause, the Contractor
is not required to flow down any FAR clause, other than those
in this paragraph (e)(1) in a subcontract for commercial items.
Unless otherwise indicated below, the extent of the flow down
shall be as required by the clause—

(i) 52.203-13, Contractor Code of Business Ethics
and Conduct (APR 2010) (Pub. L. 110-252, Title VI, Chapter
1 (41 U.S.C. 251 note)).

(ii) 52.219-8, Utilization of Small Business Con-
cerns (DEC 2010) (15 U.S.C. 637(d)(2) and (3)), in all sub-
contracts that offer further subcontracting opportunities. If the
subcontract (except subcontracts to small business concemns)
exceeds $650,000 ($1.5 million for construction of any public
facility), the subcontractor must include 52.219-8 in lower tier
subcontracts that offer subcontracting opportunities.

(iii) [Reserved]

(iv) 52.222-26, Equal Opportunity (MAR 2007)
(E.O. 11246).

(v) 52.222-35, Equal Opportunity for Veterans
(SEP 2010) (38 U.S.C. 4212).

(vi) 52.222-36, Affirmative Action for Workers with
Disabilities (OcT 2010) (29 U.S.C. 793).

(vii) 52.222-40, Notification of Employee Rights
Under the National Labor Relations Act (DEC 2010) (E.O.
13496). Flow down required in accordance with paragraph (f)
of FAR clause 52.222-40.

(viii) 52.222-41, Service Contract Act of 1965
(Nov 2007) (41 U.S.C. 351, et seq.).

(ix) 52.222-50, Combating Trafficking in Persons
(FEB 2009) (22 U.S.C. 7104(g))-

____Alternate T (AUG 2007) of 52.222-50 (22 U.S.C.
7104(g)).

(x) 52.222-51, Exemption from Application of the
Service Contract Act to Contracts for Maintenance, Calibra-
tion, or Repair of Certain Equipment-Requirements
(Nov 2007) (41 U.S.C. 351, ef seq.).

(xi) 52.222-53, Exemption from Application of the
Service Contract Act to Contracts for Certain Services-
Requirements (FEB 2009) (41 U.S.C. 351, et seq.).

(xii) 52.222-54, Employment Eligibility Verification
(JuL 2012).

(xiii) 52.226-6, Promoting Excess Food Donation to
Nonprofit Organizations (MAR 2009) (Pub. L. 110-247).
Flow down required in accordance with paragraph () of FAR
clause 52.226-6.

(xiv) 52.247-64, Preference for Privately Owned
U.S.-Flag Commercial Vessels (FEB2006) (46 U.S.C.
Appx. 1241(b) and 10 U.S.C. 2631). Flow down required in
accordance with paragraph (d) of FAR clause 52.247-64.

(2) While not required, the contractor may include in its
subcontracts for commercial items a minimal number of addi-
tional clauses necessary to satisfy its contractual obligations.

(End of clause)

Alternate I (Feb 2000). As prescribed in 12.301(b)(4)(i),
delete paragraph (d) from the basic clause, redesignate
paragraph (e) as paragraph (d), and revise the reference to
“paragraphs (a), (b), (c), or (d) of this clause” in the redesig-
nated paragraph (d) to read “paragraphs (a), (b), and (c) of this
clause.”

52.2-41
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Alternate II (Jul 2012). As prescribed in 12.301(b)(4)(ii),
substitute the following paragraphs (d)(1) and (e)(1) for para-
graphs (d)(1) and (e)(1) of the basic clause as follows:

(d)(1) The Comptroller General of the United States, an
appropriate Inspector General appointed under section 3 or 8G
of the Inspector General Act of 1978 (5 U.S.C. App.), or an
authorized representative of either of the foregoing officials
shall have access to and right to—

(i) Examine any of the Contractor’s or any subcon-
tractors’ records that pertain to, and involve transactions relat-
ing to, this contract; and

(ii) Interview any officer or employee regarding such
transactions.

(e)(1) Notwithstanding the requirements of the clauses
in paragraphs (a), (b), and (c), of this clause, the Contractor is
not required to flow down any FAR clause in a subcontract for
commercial items, other than—

(i) Paragraph (d) of this clause. This paragraph flows
down to all subcontracts, except the authority of the Inspector
General under paragraph (d)(1)(ii) does not flow down; and

(ii) Those clauses listed in this paragraph (e)(l).
Unless otherwise indicated below, the extent of the flow down
shall be as required by the clause—

(A) 52.203-13, Contractor Code of Business Eth-
ics and Conduct (Apr2010) (Pub. L. 110-252, Title VI,

Chapter 1 (41 U.S.C. 251 note)).

(B) 52.203-15, Whistleblower Protections Under
the American Recovery and Reinvestment Act of 2009
(June 2010) (Section 1553 of Pub. L. 111-5).

(C) 52.219-8, Utilization of Small Business Con-
cerns (Dec 2010) (15 U.S.C. 637(d)(2) and (3)), in all subcon-
tracts that offer further subcontracting opportunities. If the
subcontract (except subcontracts to small business concerns)
exceeds $650,000 ($1.5 million for construction of any public
facility), the subcontractor must include 52.219-8 in lower tier
subcontracts that offer subcontracting opportunities.

(D) 52.222-26, Equal Opportunity (Mar 2007)
(E.O. 11246).

(E) 52.222-35, Equal Opportunity for Veterans
(Sep 2010) (38 U.S.C. 4212).

(F) 52.222-36, Affirmative Action for Workers
with Disabilities (Oct 2010) (29 U.S.C. 793).

(G) 52.222-40, Notification of Employee Rights
Under the National Labor Relations Act (Dec 2010) (E.O.
13496). Flow down required in accordance with paragraph (f)
of FAR clause 52.222-40.

(H) 52.222-41, Service Contract Act of 1965
(Nov 2007) (41 U.S.C. 351, et seq.).

() 52.222-50, Combating Trafficking in Persons
(Feb 2009) (22 U.S.C. 7104(g)).

52.2-42

(J) 52.222-51, Exemption from Application of the
Service Contract Act to Contracts for Maintenance, Calibration,
or Repair of Certain Equipment—Requirements (Nov 2007)
(41 U.S.C. 351, ef seq.).

(K) 52.222-53, Exemption from Application of the
Service Contract Act to Contracts for Certain Services—
Requirements (Feb 2009) (41 U.S.C. 351, et seq.).

(L) 52.222-54, Employment Eligibility Verifica-
tion (Jul 2012).

(M) 52.226-6, Promoting Excess Food Donation
to Nonprofit Organizations. (Mar 2009) (Pub. L. 110-247).
Flow down required in accordance with paragraph (e) of FAR
clause 52.226-6.

(N) 52.247-64, Preference for Privately Owned
U.S.-Flag Commercial Vessels (Feb 2006) (46 U.S.C. Appx.
1241(b) and 10 U.S.C. 2631). Flow down required in accor-
dance with paragraph (d) of FAR clause 52.247-64.

52.213-1 Fast Payment Procedure.
As prescribed in 13.404, insert the following clause:

FAST PAYMENT PROCEDURE (MAY 2006)

(a) General. The Government will pay invoices based on
the Contractor’s delivery to a post office or common carrier
(or, if shipped by other means, to the point of first receipt by
the Government).

(b) Responsibility for supplies.(1) Title to the supplies
passes to the Government upon delivery to—

(i) A post office or common carrier for shipment to
the specific destination; or

(ii) The point of first receipt by the Government, if
shipment is by means other than Postal Service or common
carrier.

(2) Notwithstanding any other provision of the contract,

order, or blanket purchase agreement, the Contractor shall—

(i) Assume all responsibility and risk of loss for sup-
plies not received at destination, damaged in transit, or not
conforming to purchase requirements; and

(ii) Replace, repair, or correct those supplies
promptly at the Contractor’s expense, if instructed to do so by
the Contracting Officer within 180 days from the date title to
the supplies vests in the Government.

(¢) Preparation of invoice.(1) Upon delivery to a post
office or common carrier (or, if shipped by other means, the
point of first receipt by the Government), the Contractor
shall—

(i) Prepare an invoice as provided in this contract,
order, or blanket purchase agreement; and

(ii) Display prominently on the invoice “FAST
PAY.” Invoices not prominently marked “FAST PAY” via
manual or electronic means may be accepted by the payment
office for fast payment. If the payment office declines to make
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(a) Facilities capital cost of money will be an allowable
cost under the contemplated contract, if the criteria for
allowability in FAR 31.205-10(b) are met. One of the
allowability criteria requires the prospective Contractor to
propose facilities capital cost of money in its offer.

(b) If the prospective Contractor does not propose this cost,
the resulting contract will include the clause Waiver of Facil-
ities Capital Cost of Money.

(End of provision)

52.215-17 Waiver of Facilities Capital Cost of Money.
As prescribed in 15.408(i), insert the following clause:

WAIVER OF FACILITIES CAPITAL COST OF MONEY
(OCT 1997)

The Contractor did not include facilities capital cost of
money as a proposed cost of this contract. Therefore, it is an
unallowable cost under this contract.

(End of clause)

52.215-18 Reversion or Adjustment of Plans for
Postretirement Benefits (PRB) Other Than Pensions.

As prescribed in 15.408(j), insert the following clause:

REVERSION OR ADJUSTMENT OF PLANS FOR
POSTRETIREMENT BENEFITS (PRB) OTHER THAN
PENSIONS (JULY 2005)

(a) The Contractor shall promptly notify the Contracting
Officer in writing when the Contractor determines that it will
terminate or reduce the benefits of a PRB plan.

(b) If PRB fund assets revert or inure to the Contractor, or
are constructively received by it under a plan termination or
otherwise, the Contractor shall make a refund or give a credit
to the Government for its equitable share as required by
31.205-6(0)(5) of the Federal Acquisition Regulation (FAR).
When determining or agreeing on the method for recovery of
the Government’s equitable share, the contracting parties
should consider the following methods: cost reduction, amor-
tizing the credit over a number of years (with appropriate
interest), cash refund, or some other agreed upon method.
Should the parties be unable to agree on the method for recov-
ery of the Government’s equitable share, through good faith
negotiations, the Contracting Officer shall designate the
method of recovery.

(¢) The Contractor shall insert the substance of this clause
in all subcontracts that meet the applicability requirements of
FAR 15.408()).

(End of clause)
52.215-19 Notification of Ownership Changes.
As prescribed in 15.408(k), insert the following clause:

NOTIFICATION OF OWNERSHIP CHANGES (OCT 1997)

(a) The Contractor shall make the following notifications
in writing:

(1) When the Contractor becomes aware that a change
in its ownership has occurred, or is certain to occur, that could
result in changes in the valuation of its capitalized assets in the
accounting records, the Contractor shall notify the Adminis-
trative Contracting Officer (ACO) within 30 days.

(2) The Contractor shall also notify the ACO within
30 days whenever changes to asset valuations or any other
cost changes have occurred or are certain to occur as a result
of a change in ownership.

(b) The Contractor shall—

(1) Maintain current, accurate, and complete inventory
records of assets and their costs;

(2) Provide the ACO or designated representative ready
access to the records upon request;

(3) Ensure that all individual and grouped assets, their
capitalized values, accumulated depreciation or amortization,
and remaining useful lives are identified accurately before and
after each of the Contractor’s ownership changes; and

(4) Retain and continue to maintain depreciation and
amortization schedules based on the asset records maintained
before each Contractor ownership change.

(c) The Contractor shall include the substance of this
clause in all subcontracts under this contract that meet the
applicability requirement of FAR 15.408(k).

(End of clause)

52.215-20 Requirements for Certified Cost or Pricing
Data and Data Other Than Certified Cost or Pricing
Data.

As prescribed in 15.408(1), insert the following provision:

REQUIREMENTS FOR CERTIFIED COST OR PRICING DATA
AND DATA OTHER THAN CERTIFIED COST OR PRICING
DATA (OCT 2010)

(a) Exceptions from certified cost or pricing data.(1) In
lieu of submitting certified cost or pricing data, offerors may
submit a written request for exception by submitting the infor-
mation described in the following paragraphs.The Contract-
ing Officer may require additional supporting information,
but only to the extent necessary to determine whether an
exception should be granted, and whether the price is fair and
reasonable.

(i) Identification of the law or regulation establish-
ing the price offered. If the price is controlled under law by
periodic rulings, reviews, or similar actions of a governmental
body, attach a copy of the controlling document, unless it was
previously submitted to the contracting office.

(ii) Commercial item exception. For a commercial
item exception, the offeror shall submit, at a minimum, infor-
mation on prices at which the same item or similar items have
previously been sold in the commercial market that is ade-
quate for evaluating the reasonableness of the price for this
acquisition. Such information may include—

52.2-61
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(A) For catalog items, a copy of or identification
of the catalog and its date, or the appropriate pages for the
offered items, or a statement that the catalog is on file in the
buying office to which the proposal is being submitted. Pro-
vide a copy or describe current discount policies and price lists
(published or unpublished), e.g., wholesale, original equip-
ment manufacturer, or reseller. Also explain the basis of each
offered price and its relationship to the established catalog
price, including how the proposed price relates to the price of
recent sales in quantities similar to the proposed quantities;

(B) For market-priced items, the source and date
or period of the market quotation or other basis for market
price, the base amount, and applicable discounts. In addition,
describe the nature of the market;

(C) For items included on an active Federal Sup-
ply Service Multiple Award Schedule contract, proof that an
exception has been granted for the schedule item.

(2) The offeror grants the Contracting Officer or an
authorized representative the right to examine, at any time
before award, books, records, documents, or other directly
pertinent records to verify any request for an exception under
this provision, and the reasonableness of price. For items
priced using catalog or market prices, or law or regulation,
access does not extend to cost or profit information or other
data relevant solely to the offeror’s determination of the prices
to be offered in the catalog or marketplace.

(b) Requirements for certified cost or pricing data. If the
offeror is not granted an exception from the requirement to
submit certified cost or pricing data, the following applies:

(1) The offeror shall prepare and submit certified cost or
pricing data, data other than certified cost or pricing data, and
supporting attachments in accordance with the instructions
contained in Table 15-2 of FAR 15.408, which is incorporated
by reference with the same force and effect as though it were
inserted here in full text. The instructions in Table 15-2 are
incorporated as a mandatory format to be used in this contract,
unless the Contracting Officer and the Contractor agree to a
different format and change this clause to use Alternate I.

(2) As soon as practicable after agreement on price, but
before contract award (except for unpriced actions such as let-
ter contracts), the offeror shall submit a Certificate of Current
Cost or Pricing Data, as prescribed by FAR 15.406-2.

(End of provision)

Alternate I (Oct 2010). As prescribed in 15.408(1) (and see
15.403-5(b)(1)), substitute the following paragraph (b)(1) for
paragraph (b)(1) of the basic provision:

(b)(1) The offeror shall submit certified cost or pricing
data, data other than certified cost or pricing data, and support-
ing attachments in the following format: [Insert description of
the data and format that are required, and include access to
records necessary to permit an adequate evaluation of the pro-
posed price in accordance with 15.408, Table 15-2, Note 2.
The description may be inserted at the time of issuing the solic-
itation, or the Contracting Officer may specify that the offeror’s

52.2-62

format will be acceptable, or the description may be inserted as
the result of negotiations.]:

Alternate 11 (Oct 1997). As prescribed in 15.408(1), add the
following paragraph (¢) to the basic provision:
(c) When the proposal is submitted, also submit one copy
each to: (1) the Administrative Contracting Officer, and (2) the
Contract Auditor.

Alternate III (Oct 1997). As prescribed in 15.408(1), add
the following paragraph (c) to the basic provision (if
Alternate II is also used, redesignate the following paragraph
as paragraph (d)).

(c) Submit the cost portion of the proposal via the follow-
ing electronic media: [Insert media format, e.g., electronic
spreadsheet format, electronic mail, etc.]

Alternate IV (Oct 2010). As prescribed in 15.408(1),
replace the text of the basic provision with the following:

(a) Submission of certified cost or pricing data is not
required.

(b) Provide data described below: [Insert description of
the data and the format that are required, including the
access to records necessary to permit an adequate eval-
uation of the proposed price in accordance with
15.403-3.]

52.215-21 Requirements for Certified Cost or Pricing
Data and Data Other Than Certified Cost or Pricing
Data—Modifications.

As prescribed in 15.408(m), insert the following clause:

REQUIREMENTS FOR CERTIFIED COST OR PRICING DATA
AND DATA OTHER THAN CERTIFIED COST OR PRICING
DATA—MODIFICATIONS (OCT 2010)

(a) Exceptions from certified cost or pricing data.(1) In
lieu of submitting certified cost or pricing data for modifica-
tions under this contract, for price adjustments expected to
exceed the threshold set forth at FAR 15.403-4 on the date of
the agreement on price or the date of the award, whichever is
later, the Contractor may submit a written request for excep-
tion by submitting the information described in the following
paragraphs. The Contracting Officer may require additional
supporting information, but only to the extent necessary to
determine whether an exception should be granted, and
whether the price is fair and reasonable—

(i) Identification of the law or regulation establish-
ing the price offered. If the price is controlled under law by
periodic rulings, reviews, or similar actions of a governmental
body, attach a copy of the controlling document, unless it was
previously submitted to the contracting office.

(ii) Information on modifications of contracts or sub-
contracts for commercial items. (A) If—

(1) The original contract or subcontract was
granted an exception from certified cost or pricing data
requirements because the price agreed upon was based on ade-
quate price competition or prices set by law or regulation, or
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that all of the conditions in paragraphs (a) through (c) of this
clause will be met.

(e) If the Department of Labor determines that any condi-
tions for exemption in paragraphs (a) through (c) of this clause
have not been met, the exemption shall be deemed inapplica-
ble, and the contract shall become subject to the Service Con-
tract Act. In such case, the procedures at 29 CFR
4.123(e)(1)(iv) and 29 CFR 4.5(c) will be followed.

(f) The Contractor shall include the substance of this
clause, including this paragraph (f), in subcontracts for
exempt services under this contract.

(End of clause)

52.222-52 Exemption from Application of the Service
Contract Act to Contracts for Certain Services—
Certification.

As prescribed in 22.1006(¢)(3), insert the following provi-
sion:

EXEMPTION FROM APPLICATION OF THE SERVICE
CONTRACT ACT TO CONTRACTS FOR CERTAIN
SERVICES—CERTIFICATION (NOV 2007)

(a) The offeror shall check the following certification:
CERTIFICATION

The offeror [ does [ does not certify that—

(1) The services under the contract are offered and sold
regularly to non-Governmental customers, and are provided
by the offeror (or subcontractor in the case of an exempt sub-
contract) to the general public in substantial quantities in the
course of normal business operations;

(2) The contract services are furnished at prices that are,
or are based on, established catalog or market prices. An
“established catalog price” is a price included in a catalog,
price list, schedule, or other form that is regularly maintained
by the manufacturer or the offeror, is either published or oth-
erwise available for inspection by customers, and states prices
at which sales currently, or were last, made to a significant
number of buyers constituting the general public. An “estab-
lished market price” is a current price, established in the usual
course of ordinary and usual trade between buyers and sellers
free to bargain, which can be substantiated from sources inde-
pendent of the manufacturer or offeror;

(3) Each service employee who will perform the ser-
vices under the contract will spend only a small portion of his
or her time (a monthly average of less than 20 percent of the
available hours on an annualized basis, or less than 20 percent
of available hours during the contract period if the contract
period is less than a month) servicing the Government con-
tract; and

(4) The offeror uses the same compensation (wage and
fringe benefits) plan for all service employees performing

work under the contract as the offeror uses for these employ-
ees and for equivalent employees servicing commercial cus-
tomers.

(b) Certification by the offeror as to its compliance with
respect to the contract also constitutes its certification as to
compliance by its subcontractor if it subcontracts out the
exempt services. If the offeror certifies to the conditions in
paragraph (a) of this provision, and the Contracting Officer
determines in accordance with FAR 22.1003-4(d)(3) that the
Service Contract Act—

(1) Will not apply to this offeror, then the Service Con-
tract Act of 1965 clause in this solicitation will not be included
in any resultant contract to this offeror; or

(2) Will apply to this offeror, then the clause at FAR
52.222-53, Exemption from Application of the Service Con-
tract Act to Contracts for Certain Services—Requirements, in
this solicitation will not be included in any resultant contract
awarded to this offer, and the offeror may be provided an
opportunity to submit a new offer on that basis.

(c) If the offeror does not certify to the conditions in para-
graph (a) of this provision—

(1) The clause of this solicitation at 52.222-53, Exemp-
tion from Application of the Service Contract Act to Contracts
for Certain Services—Requirements, will not be included in
any resultant contract to this offeror; and

(2) The offeror shall notify the Contracting Officer as
soon as possible ifthe Contracting Officer did not attach a Ser-
vice Contract Act wage determination to the solicitation.

(d) The Contracting Officer may not make an award to the
offeror, if the offeror fails to execute the certification in para-
graph (a) of this provision or to contact the Contracting
Officer as required in paragraph (c) of this provision.

(End of provision)

52.222-53 Exemption from Application of the Service
Contract Act to Contracts for Certain Services—
Requirements.

As prescribed in 22.1006(e)(4), insert the following clause:

EXEMPTION FROM APPLICATION OF THE SERVICE
CONTRACT ACT TO CONTRACTS FOR CERTAIN
SERVICES— REQUIREMENTS (FEB 2009)

(a) The services under this contract are offered and sold
regularly to non-Governmental customers, and are provided
by the Contractor to the general public in substantial quanti-
ties in the course of normal business operations.

(b) The contract services are furnished at prices that are, or
are based on, established catalog or market prices. An “estab-
lished catalog price” is a price included in a catalog, price list,
schedule, or other form that is regularly maintained by the
manufacturer or the Contractor, is either published or other-
wise available for inspection by customers, and states prices
at which sales currently, or were last, made to a significant
number of buyers constituting the general public. An “estab-
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lished market price” is a current price, established in the usual
course of ordinary and usual trade between buyers and sellers
free to bargain, which can be substantiated from sources inde-
pendent of the manufacturer or Contractor.

(c) Each service employee who will perform the services
under the contract will spend only a small portion of his or her
time (a monthly average of less than 20 percent of the avail-
able hours on an annualized basis, or less than 20 percent of
available hours during the contract period if the contract
period is less than a month) servicing the Government con-
tract.

(d) The Contractor uses the same compensation (wage and
fringe benefits) plan for all service employees performing
work under the contract as the Contractor uses for these
employees and for equivalent employees servicing commer-
cial customers.

(e) (1) Except for services identified in FAR
22.1003-4(d)(1)(iv), the subcontractor for exempt services
shall be selected for award based on other factors in addition
to price or cost with the combination of other factors at least
as important as price or cost; or

(2) A subcontract for exempt services shall be awarded
on a sole source basis.

() The Contractor is responsible for compliance with all
the conditions of this exemption by its subcontractors. The
Contractor shall determine in advance, based on the nature of
the subcontract requirements and knowledge of the practices
of likely subcontractors, that all or nearly all likely subcon-
tractors will meet the conditions in paragraphs () through (d)
of this clause. If the services are currently being performed
under a subcontract, the Contractor shall consider the prac-
tices of the existing subcontractor in making a determination
regarding the conditions in paragraphs (a) through (d) of this
clause. If the Contractor has reason to doubt the validity of the
certification, the requirements of the Service Contract Act
shall be included in the subcontract.

(g) If the Department of Labor determines that any condi-
tions for exemption at paragraphs (a) through (e) of this clause
have not been met, the exemption shall be deemed inapplica-
ble, and the contract shall become subject to the Service Con-
tract Act. In such case, the procedures in at 29 CFR
4.123(e)(2)(iii) and 29 CFR 4.5(c) will be followed.

(h) The Contractor shall include the substance of this
clause, including this paragraph (h), in subcontracts for
exempt services under this contract.

(End of clause)
52.222-54 Employment Eligibility Verification.
As prescribed in 22.1803, Insert the following clause:
EMPLOYMENT ELIGIBILITY VERIFICATION (JUL 2012)

(a) Definitions. As used in this clause—
“Commercially available off-the-shelf (COTS) item”™—

52.2-132.2

(1) Means any item of supply that is—
(i) A commercial item (as defined in paragraph (1) of
the definition at 2.101);
(ii) Sold in substantial quantities in the commercial
marketplace; and
(iii) Offered to the Government, without modifica-
tion, in the same form in which it is sold in the commercial
marketplace; and
(2) Does not include bulk cargo, as defined in section 3
of the Shipping Act of 1984 (46 U.S.C. App. 1702), such as
agricultural products and petroleum products. Per 46 CFR
525.1 (¢)(2), “bulk cargo” means cargo that is loaded and car-
ried in bulk onboard ship without mark or count, in a loose
unpackaged form, having homogenous characteristics. Bulk
cargo loaded into intermodal equipment, except LASH or
Seabee barges, is subject to mark and count and, therefore,
ceases to be bulk cargo.

“Employee assigned to the contract” means an employee
who was hired after November 6, 1986 (after November 27,
2009 in the Commonwealth of the Northern Mariana Islands),
who is directly performing work, in the United States, under
a contract that is required to include the clause prescribed at
22.1803. An employee is not considered to be directly per-
forming work under a contract if the employee—

(1) Normally performs support work, such as indirect or
overhead functions; and

(2) Does not perform any substantial duties applicable
to the contract.

“Subcontract” means any contract, as defined in 2.101,
entered into by a subcontractor to furnish supplies or services
for performance of a prime contract or a subcontract. It
includes but is not limited to purchase orders, and changes and
modifications to purchase orders.

“Subcontractor” means any supplier, distributor, vendor,
or firm that furnishes supplies or services to or for a prime
Contractor or another subcontractor.

“United States”, as defined in § U.S.C. 1101(a)(38), means
the 50 States, the District of Columbia, Puerto Rico, Guam,
the Commonwealth of the Northern Mariana Islands, and the
U.S. Virgin Islands.

(b) Enrollment and verification requirements. (1) If the
Contractor is not enrolled as a Federal Contractor in E-Verify
at time of contract award, the Contractor shall—

(i) Enroll. Enroll as a Federal Contractor in the E-
Verify program within 30 calendar days of contract award;

(ii) Verify all new employees. Within 90 calendar
days of enrollment in the E-Verify program, begin to use E-
Verify to initiate verification of employment eligibility of all
new hires of the Contractor, who are working in the United
States, whether or not assigned to the contract, within 3 busi-
ness days after the date of hire (but see paragraph (b)(3) of this
section); and
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(iii) Verify employees assigned to the contract. For
each employee assigned to the contract, initiate verification
within 90 calendar days after date of enrollment or within 30
calendar days of the employee’s assignment to the contract,
whichever date is later (but see paragraph (b)(4) of this sec-
tion).

(2) If the Contractor is enrolled as a Federal Contractor
in E-Verify at time of contract award, the Contractor shall use
E-Verify to initiate verification of employment eligibility
of—

(i) All new employees. (A) Enrolled 90 calendar
days or more. The Contractor shall initiate verification of all
new hires of the Contractor, who are working in the United
States, whether or not assigned to the contract, within 3 busi-
ness days after the date of hire (but see paragraph (b)(3) of this
section); or

(B) Enrolled less than 90 calendar days. Within
90 calendar days after enrollment as a Federal Contractor in
E-Verify, the Contractor shall initiate verification of all new
hires of the Contractor, who are working in the United States,
whether or not assigned to the contract, within 3 business days
after the date of hire (but see paragraph (b)(3) of this section);
or

(ii) Employees assigned to the contract. For each
employee assigned to the contract, the Contractor shall initiate
verification within 90 calendar days after date of contract
award or within 30 days after assignment to the contract,
whichever date is later (but see paragraph (b)(4) of this sec-
tion).

(3) If the Contractor is an institution of higher education
(as defined at 20 U.S.C. 1001(a)); a State or local government
or the government of a Federally recognized Indian tribe; or
a surety performing under a takeover agreement entered into
with a Federal agency pursuant to a performance bond, the
Contractor may choose to verify only employees assigned to
the contract, whether existing employees or new hires. The
Contractor shall follow the applicable verification require-
ments at (b)(1) or (b}(2) respectively, except that any require-
ment for verification of new employees applies only to new
employees assigned to the contract.

(4) Option to verify employment eligibility of all
employees. The Contractor may elect to verify all existing
employees hired after November 6, 1986 (after November 27,
2009, in the Commonwealth of the Northern Mariana
Islands), rather than just those employees assigned to the con-
tract. The Contractor shall initiate verification for each exist-
ing employee working in the United States who was hired
after November 6, 1986 (after November 27, 2009, in the
Commonwealth of the Northern Mariana Islands), within 180
calendar days of—

(i) Enrollment in the E-Verify program; or

(ii) Notification to E-Verify Operations of the Con-
tractor’s decision to exercise this option, using the contact
information provided in the E-Verify program Memorandum
of Understanding (MOU).

(5) The Contractor shall comply, for the period of per-
formance of this contract, with the requirements of the E-Ver-
ify program MOU.

(i) The Department of Homeland Security (DHS) or
the Social Security Administration (SSA) may terminate the
Contractor’s MOU and deny access to the E-Verify system in
accordance with the terms of the MOU. In such case, the Con-
tractor will be referred to a suspension or debarment official.

(ii) During the period between termination of the
MOU and a decision by the suspension or debarment official
whether to suspend or debar, the Contractor is excused from
its obligations under paragraph (b) of this clause. If the sus-
pension or debarment official determines not to suspend or
debar the Contractor, then the Contractor must reenroll in E-
Verify.

(c) Web site. Information on registration for and use of the
E-Verify program can be obtained via the Internet at the
Department of Homeland Security Web site: Atip:/
www.dhs.gov/E-Verify.

(d) Individuals previously verified. The Contractor is not
required by this clause to perform additional employment ver-
ification using E-Verify for any employee—

(1) Whose employment eligibility was previously veri-
fied by the Contractor through the E-Verify program;

(2) Who has been granted and holds an active U.S. Gov-
ernment security clearance for access to confidential, secret,
or top secret information in accordance with the National
Industrial Security Program Operating Manual; or

(3) Who has undergone a completed background inves-
tigation and been issued credentials pursuant to Homeland
Security Presidential Directive (HSPD)-12, Policy for a Com-
mon Identification Standard for Federal Employees and Con-
tractors.

(e) Subcontracts. The Contractor shall include the require-
ments of this clause, including this paragraph (¢) (appropri-
ately modified for identification of the parties), in each
subcontract that—

(1) Is for— (i) Commercial or noncommercial services
(except for commercial services that are part of the purchase
of a COTS item (or an item that would be a COTS item, but
for minor modifications), performed by the COTS provider,
and are normally provided for that COTS item); or

(ii) Construction;
(2) Has a value of more than $3,000; and
(3) Includes work performed in the United States.

(End of clause)
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52.223-3

52.223-1 Biobased Product Certification.
As prescribed in 23.406(a), insert the following provision:

BIOBASED PRODUCT CERTIFICATION (MAY 2012)

As required by the Farm Security and Rural Investment
Act of 2002 and the Energy Policy Act of 2005 (7 U.S.C.
8102(c)(3)), the offeror certifies, by signing this offer, that
biobased products (within categories of products listed by the
United States Department of Agriculture in 7 CFR part 3201,
subpart B) to be used or delivered in the performance of the
contract, other than biobased products that are not purchased
by the offeror as a direct result of this contract, will comply
with the applicable specifications or other contractual require-
ments.

(End of provision)

52.223-2 Affirmative Procurement of Biobased Products
Under Service and Construction Contracts.

As prescribed in 23.406(b), insert the following clause:

AFFIRMATIVE PROCUREMENT OF BIOBASED PRODUCTS
UNDER SERVICE AND CONSTRUCTION CONTRACTS
(JUL 2012)

(a) In the performance of this contract, the contractor shall
make maximum use of biobased products that are United
States Department of Agriculture (USDA)-designated items
unless—

(1) The product cannot be acquired—

(i) Competitively within a time frame providing for
compliance with the contract performance schedule;

(ii) Meeting contract performance requirements; or

(iii) At a reasonable price.

(2) The product is to be used in an application covered
by aUSDA categorical exemption (see 7 CFR 3201.3(e)). For
example, all USDA-designated items are exempt from the
preferred procurement requirement for the following:

(i) Spacecraft system and launch support equipment.
(ii) Military equipment, ie., a product or system
designed or procured for combat or combat-related missions.

(b) Information about this requirement and these products
is available at Attp.//www. biopreferred.gov.

(¢) In the performance of this contract, the Contractor
shall—

(1) Report to the environmental point of contact identi-
fied in paragraph (d) of this clause, with a copy to the Con-
tracting Officer, on the product types and dollar value of any
USDA-designated biobased products purchased by the Con-
tractor during the previous Government fiscal year, between
October 1 and September 30,

(2) Submit this report no later than—

(i) October 31 of each year during contract perfor-
mance; and
(ii) At the end of contract performance; and

(3) Contact the environmental point of contact to obtain
the preferred submittal format, if that format is not specified
in this contract.

(d) The environmental point of contact for this contract is:
[Contracting
Officer shall insert full name, phone number, and email
address. In addition, the Contracting Officer may include the
agency website for reporting.]

(End of clause)

52.223-3 Hazardous Material Identification and Material
Safety Data.
As prescribed in 23.303, insert the following clause:

HAZARDOUS MATERIAL IDENTIFICATION AND MATERIAL
SAFETY DATA (JAN 1997)

(a) “Hazardous material,” as used in this clause, includes
any material defined as hazardous under the latest version of
Federal Standard No. 313 (including revisions adopted during
the term of the contract).

(b) The offeror must list any hazardous material, as defined
in paragraph (a) of this clause, to be delivered under this con-
tract. The hazardous material shall be properly identified and
include any applicable identification number, such as
National Stock Number or Special Item Number. This infor-
mation shall also be included on the Material Safety Data
Sheet submitted under this contract.

Material Identification No.

(If none, insert “None”’)

(c) This list must be updated during performance of the
contract whenever the Contractor determines that any other
material to be delivered under this contract is hazardous.

(d) The apparently successful offeror agrees to submit, for
each item as required prior to award, a Material Safety Data
Sheet, meeting the requirements 0f 29 CFR 1910.1200(g) and
the latest version of Federal Standard No. 313, for all hazard-
ous material identified in paragraph (b) of this clause. Data
shall be submitted in accordance with Federal Standard
No. 313, whether or not the apparently successful offeror is
the actual manufacturer of these items. Failure to submit the
Material Safety Data Sheet prior to award may result in the
apparently successful offeror being considered nonresponsi-
ble and ineligible for award.

(e) If, after award, there is a change in the composition of
the item(s) or a revision to Federal Standard No. 313, which
renders incomplete or inaccurate the data submitted under
paragraph (d) of this clause, the Contractor shall promptly
notify the Contracting Officer and resubmit the data.

(f) Neither the requirements of this clause nor any act or
fatlure to act by the Government shall relieve the Contractor
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FEDERAL ACQUISITION REGULATION

of any responsibility or liability for the safety of Government,
Contractor, or subcontractor personnel or property.

(g) Nothing contained in this clause shall relieve the Con-
tractor from complying with applicable Federal, State, and
local laws, codes, ordinances, and regulations (including the
obtaining of licenses and permits) in connection with hazard-
ous material.

(h) The Government’s rights in data furnished under this
contract with respect to hazardous material are as follows:

(1) To use, duplicate and disclose any data to which this
clause is applicable. The purposes of this right are to—

(i) Apprise personnel of the hazards to which they
may be exposed in using, handling, packaging, transporting,
or disposing of hazardous materials;

(ii) Obtain medical treatment for those affected by
the material; and

(iii) Have others use, duplicate, and disclose the data
for the Government for these purposes.

(2) To use, duplicate, and disclose data furnished under
this clause, in accordance with paragraph (h)(1) of this clause,
in precedence over any other clause of this contract providing
for rights in data.

(3) The Government is not precluded from using similar
or identical data acquired from other sources.

(End of clause)

Alternate I (July 1995). 1f the contract is awarded by an
agency other than the Department of Defense, add the follow-
ing paragraph (i) to the basic clause:

(i) Except as provided in paragraph (i)(2), the Contractor
shall prepare and submit a sufficient number of Material Safety
Data Sheets (MSDS's), meeting the requirements of
29 CFR 1910.1200(g) and the latest version of Federal Stan-
dard No.313, for all hazardous materials identified in
paragraph (b) of this clause.

(1) For items shipped to consignees, the Contractor shall
include a copy of the MSDS's with the packing list or other suit-
able shipping document which accompanies each shipment.
Alternatively, the Contractor is permitted to transmit MSDS's to
consignees in advance of receipt of shipments by consignees, if
authorized in writing by the Contracting Officer.

(2) For items shipped to consignees identified by mail-
ing address as agency depots, distribution centers or customer
supply centers, the Contractor shall provide one copy of the
MSDS's in or on each shipping container. If affixed to the out-
side of each container, the MSDS's must be placed in a weather
resistant envelope.

52.223-4 Recovered Material Certification.
As prescribed in 23.406(c), insert the following provision:
RECOVERED MATERIAL CERTIFICATION (MAY 2008)

As required by the Resource Conservation and Recovery
Act of 1976 (42 U.S.C. 6962(c)(3)(A)(i)), the offeror certi-
fies, by signing this offer, that the percentage of recovered
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materials content for EPA-designated items to be delivered or
used in the performance of the contract will be at least the
amount required by the applicable contract specifications or
other contractual requirements.

(End of provision)

52.223-5 Pollution Prevention and Right-to-Know
Information.
As prescribed in 23.1005, insert the following clause:

POLLUTION PREVENTION AND RIGHT-TO-KNOW
INFORMATION (MAY 2011)

(a) Definitions. As used in this clause—

“Toxic chemical” means a chemical or chemical category
listed in 40 CFR 372.65.

(b) Federal facilities are required to comply with the pro-
visions of the Emergency Planning and Community Right-to-
Know Act of 1986 (EPCRA) (42 U.S.C. 11001-11050), and
the Pollution Prevention Act of 1990 (PPA)
(42 U.S.C. 13101-13109).

(c) The Contractor shall provide all information needed by
the Federal facility to comply with the following:

(1) The emergency planning reporting requirements of
Section 302 of EPCRA.

(2) The emergency notice requirements of Section 304
of EPCRA.

(3) The list of Material Safety Data Sheets, required by
Section 311 of EPCRA.

(4) The emergency and hazardous chemical inventory
forms of Section 312 of EPCRA.

(5) The toxic chemical release inventory of Section 313
of EPCRA, which includes the reduction and recycling infor-
mation required by Section 6607 of PPA.

(6) The toxic chemical and hazardous substance release
and use reduction goals of section 2(e) of Executive Order
13423 and of Executive Order 13514.

(End of clause)

Alternate I (May 2011). As prescribed in 23.1005(b), add
the following paragraph (c)(7) to the basic clause:
(¢}(7) The environmental management system as
described in section 3(b) of E.O. 13423 and 2(j) of E.O. 13514.
Alternate II (May 2011). As prescribed in 23.1005(c), add
the following paragraph (c)(7) to the basic clause. If
Alternate I is also prescribed, renumber paragraph (c)(7) as
paragraph (c)(8).
(€)(7) The facility compliance audits as described in sec-
tion 3(c) of E.O. 13423.

52.223-6 Drug-Free Workplace.
As prescribed in 23.505, insert the following clause:

DRUG-FREE WORKPLACE (MAY 2001)
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