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FAC 2005-31 SUMMARY OF ITEMS 
 

 Federal Acquisition Circular (FAC) 2005-31 amends the Federal 
Acquisition Regulation (FAR) as specified below: 
 
Item I—Small Business Size Rerepresentation (FAR Case 2006-032) 
 
 This rule amends the Federal Acquisition Regulation (FAR) to 
adopt as final, with changes, an interim FAR rule published in 
the Federal Register at 72 FR 36852, July 5, 2007, amending the 
FAR to implement the Small Business Administration’s (SBA) 
final rule published on November 15, 2006 (71 FR 66434), 
entitled Small Business Size Regulations; Size for Purposes of 
Governmentwide Acquisition Contracts, Multiple Award Schedule 
Contracts and Other Long-Term Contracts; 8(a) Business 
Development/Small Disadvantaged Business; Business Status 
Determinations.  The purpose of the SBA rule and this FAR rule 
is to improve the accuracy of small business size status 
reporting, at the prime contract level, over the life of 
certain contracts (long-term contracts, novations, 
acquisitions, and mergers).  Contractors are required to 
rerepresent their size status prior to the end of the fifth 
year of a contract that is more than five years in duration 
(long-term contract); prior to exercising any option 
thereafter; following execution of a novation agreement on any 
contract; or following a merger or acquisition, regardless of 
whether there is a novation agreement.  A change in the size 
status does not change the terms and conditions of the 
contract, but the agency may no longer include the value of 
options exercised or orders issued against the contract in its 
small business prime contracting goal achievements. 
 
Replacement pages: 1.1-5 and 1.1-6; 4.12-1 and 4.12-2; Part 19 
TOC pp. 19-1 and 19-2; 19.2-3 and 19.2-4; 19.3-1 and 19.3-2; 
52.2-39 and 52.2-40; and 52.2-103 and 52.2-104. 
 
 
Item II—Clarification of Submission of Costs or Pricing Data on 
Non-Commercial Modifications of Commercial Items  
(FAR Case 2008-012) (Interim) 
 
 The Civilian Agency Acquisition Council and the Defense 
Acquisition Regulations Council (Councils) are issuing an 
interim final rule amending the Federal Acquisition Regulation 
(FAR) to harmonize the thresholds for cost or pricing data on 
non-commercial modifications of commercial items to reflect the 
Truth In Negotiation Act (TINA) threshold for cost and pricing 
data. 
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 The Councils are hereby implementing a requirement of the 
National Defense Authorization Act (NDAA) for FY 2008.  
Specifically, Section 814 of the Act requires the harmonization 
of the threshold for cost or pricing data on non-commercial 
modifications of commercial items with the TINA threshold for 
cost and pricing data.  By linking the threshold for cost or 
pricing data on non-commercial modifications of commercial 
items with the TINA threshold at FAR 15.403-4, whenever the 
TINA threshold is adjusted the threshold for cost or pricing 
data on non-commercial modifications of commercial items will 
be automatically adjusted as well. 
 
Replacement pages: 15.4-1 and 15.4-2. 
 
 
Item III—Amendments to Incorporate New Wage Determinations  
(FAR Case 2008-014) 
 
  The final rule amends the Federal Acquisition (FAR) to 
correct an inconsistency between FAR 15.206(c) and 22.404-
5(c)(3), by revising the language at 22.404-5(c).  This change 
requires the contracting officer to amend solicitations to 
incorporate new Davis Bacon wage determinations (WD) and 
furnish the wage rate information only to all offerors that 
have not been eliminated from the competition, if the closing 
date for receipt of offers has already passed.  The revision is 
necessary to ensure consistency with FAR 15.206(c), and 
eliminate a possible scenario where incorporation of an updated 
WD into the solicitation process, could cause an unnecessary 
and counterproductive reevaluation of proposals already 
eliminated from competition.  This change is consistent with 
the intent of the Department of Labor regulations, ensuring 
that the most current WD is placed in the contract at the time 
of award for compliance at the start of contract performance. 
 
Replacement pages: 22.4-5 and 22.4-6. 
 
 
Item IV—Least Developed Countries that are Designated Countries 
(FAR Case 2008-021) 
 
 This final rule amends the Federal Acquisition Regulation 
(FAR) to revise the definition of designated country, adding 
Liberia and removing Cape Verde.  Least Developed Countries 
form a subset of designated countries.  The list of Least 
Developed Countries is derived from a United Nations list of 
Least Developed Countries.  The United States Trade 
Representative has updated the list of Least Developed  
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Countries that are treated as designated countries.  In 
acquisitions that are covered by the World Trade Organization 
Government Procurement Agreement, contracting officers must 
acquire only U.S.-made or designated country end products, or 
U.S. or designated-country services, unless offers of such end 
products or services are not received or are insufficient to 
fulfill the requirement (FAR 25.403(c)). 
 
Replacement pages: 25.1-3 and 25.1-4; 52.2-39 and 52.2-40; 52.2-
141 thru 52.2-142.2; and 52.2-147 and 52.2-148. 
 
 
Item V—Federal Food Donation Act of 2008 (Pub. L. 110-247) 
(FAR Case 2008-017) (Interim) 
 
  This interim rule amends the Federal Acquisition Regulation 
(FAR) Parts 26, 31, and 52 to encourage executive agencies and 
their contractors to donate apparently wholesome excess food to 
nonprofit organizations that provide assistance to food-insecure 
people in the United States.  This change implements the Federal 
Food Donation Act of 2008 (Pub. L. 110-247) which encourages 
executive agencies and their contractors, in contracts for the 
provision, service, or sale of food to encourage the contractors, 
to the maximum extent practicable and safe, to donate apparently 
wholesome excess food to nonprofit organizations that provide 
assistance to food-insecure people in the United States.  The 
rule is effective for all solicitations and contracts greater 
than $25,000 for the provision, service, or sale of food in the 
United States issued on or after the effective date of the rule.  
 
Replacement pages: General Structure pp. v and vi; Part 26 TOC 
pp. 26-1 and 26-2; 26.4-1 and 26.4-2 (added); 31.2-3 thru 31.2-
4.2; 52.2-39 thru 52.2-42.2; Part 52 TOC pp. 52-5 and 52-6; 52.2-
152.3 thru 52.2-152.6 (52.2-152.5 and 52.2-152.6 added); and 
Matrix pp. 52.3-17 and 52.3-18. 
 
 
Item VI—Technical Amendments 
 
  Editorial changes are made at FAR 3.503-2, 47.103-1, and 
52.213-4. 

  
 Replacement pages: 3.5-1 and 3.5-2; 47.1-1 and 47.1-2; 
 and 52.2-149 and 52.2-150. 
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Looseleaf Only Corrections 
 

    1. Section 13.105 is amended by revising paragraph (a). 
 

Replacement pages: 13.1-3 and 13.1-4. 
 
2. Section 52.213-4 is amended by revising paragraph 

(b)(1)(vi). 
 

Replacement pages: 52.2-42.1 and 52.2-42.2. 
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FAC 2005-31 FILING INSTRUCTIONS 
 
NOTE: The FAR is segmented by subparts. The FAR page numbers 

reflect FAR Subparts. For example, "3.5-1" is page one of 
Subpart 3.5. 

 
 
Remove Pages   Insert Pages 
 
General Structure    General Structure 
  pp. v and vi      pp. v and vi 
 
3.5-1 and 3.5-2       3.5-1 and 3.5-2  
 
13.1-3 and 13.1-4    13.1-3 and 13.1-4 
 
15.4-1 and 15.4-2    15.4-1 and 15.4-2 
 
25.1-3 and 25.1-4    25.1-3 and 25.1-4 
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  pp. 26-1 and 26-2      pp. 26-1 and 26-2 
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FEDERAL ACQUISITION REGULATION STRUCTURE

v

PART 23—ENVIRONMENT, ENERGY AND WATER EFFICIENCY, RENEWABLE ENERGY 
TECHNOLOGIES, OCCUPATIONAL SAFETY, AND DRUG-FREE WORKPLACE
23.1 [Reserved]
23.2 Energy and Water Efficiency and Renewable Energy
23.3 Hazardous Material Identification and Material Safety Data
23.4 Use of Recovered Materials and Biobased Products
23.5 Drug-Free Workplace
23.6 Notice of Radioactive Material
23.7 Contracting for Environmentally Preferable Products and Services
23.8 Ozone-Depleting Substances
23.9 Contractor Compliance with Toxic Chemical Release Reporting
23.10 Federal Compliance with Right-to-Know Laws and Pollution Prevention Requirements

PART 24—PROTECTION OF PRIVACY AND FREEDOM OF INFORMATION
24.1 Protection of Individual Privacy
24.2 Freedom of Information Act

PART 25—FOREIGN ACQUISITION
25.1 Buy American Act—Supplies
25.2 Buy American Act—Construction Materials
25.3 Contracts Performed Outside the United States
25.4 Trade Agreements
25.5 Evaluating Foreign Offers—Supply Contracts
25.6 [Reserved]
25.7 Prohibited Sources
25.8 Other International Agreements and Coordination
25.9 Customs and Duties
25.10 Additional Foreign Acquisition Regulations
25.11 Solicitation Provisions and Contract Clauses

PART 26—OTHER SOCIOECONOMIC PROGRAMS
26.1 Indian Incentive Program
26.2 Disaster or Emergency Assistance Activities
26.3 Historically Black Colleges and Universities and Minority Institutions
26.4 Food Donations to Nonprofit Organizations

SUBCHAPTER E—GENERAL CONTRACTING REQUIREMENTS

PART 27—PATENTS, DATA, AND COPYRIGHTS
27.1 General
27.2 Patents and Copyrights
27.3 Patent Rights under Government Contracts
27.4 Rights in Data and Copyrights
27.5 Foreign License and Technical Assistance Agreements

PART 28—BONDS AND INSURANCE
28.1 Bonds and Other Financial Protections
28.2 Sureties and Other Security for Bonds
28.3 Insurance

FAC 2005–31 MARCH 19, 2009



STRUCTURE FEDERAL ACQUISITION REGULATION

vi

PART 29—TAXES
29.1 General
29.2 Federal Excise Taxes
29.3 State and Local Taxes
29.4 Contract Clauses

PART 30—COST ACCOUNTING STANDARDS ADMINISTRATION
30.1 General
30.2 CAS Program Requirements
30.3 CAS Rules and Regulations [Reserved]
30.4 Cost Accounting Standards [Reserved]
30.5 Cost Accounting Standards for Educational Institutions [Reserved]
30.6 CAS Administration

PART 31—CONTRACT COST PRINCIPLES AND PROCEDURES
31.1 Applicability
31.2 Contracts with Commercial Organizations
31.3 Contracts with Educational Institutions
31.4 [Reserved]
31.5 [Reserved]
31.6 Contracts with State, Local, and Federally Recognized Indian Tribal Governments
31.7 Contracts with Nonprofit Organizations

PART 32—CONTRACT FINANCING
32.1 Non-Commercial Item Purchase Financing
32.2 Commercial Item Purchase Financing
32.3 Loan Guarantees for Defense Production
32.4 Advance Payments for Non-Commercial Items
32.5 Progress Payments Based on Costs
32.6 Contract Debts
32.7 Contract Funding
32.8 Assignment of Claims
32.9 Prompt Payment
32.10 Performance-Based Payments
32.11 Electronic Funds Transfer

PART 33—PROTESTS, DISPUTES, AND APPEALS
33.1 Protests
33.2 Disputes and Appeals

SUBCHAPTER F—SPECIAL CATEGORIES OF CONTRACTING

PART 34—MAJOR SYSTEM ACQUISITION
34.0 General
34.1 Testing, Qualification and Use of Industrial Resources Developed Under Title III, Defense Production Act
34.2 Earned Value Management System
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SUBPART 3.5—OTHER IMPROPER BUSINESS PRACTICES 3.502-2

3.5-1

Subpart 3.5—Other Improper Business 
Practices

3.501 Buying-in.

3.501-1 Definition.
“Buying-in,” as used in this section, means submitting an

offer below anticipated costs, expecting to—
(1) Increase the contract amount after award

(e.g., through unnecessary or excessively priced change
orders); or

(2) Receive follow-on contracts at artificially high
prices to recover losses incurred on the buy-in contract.

3.501-2 General.
(a) Buying-in may decrease competition or result in poor

contract performance. The contracting officer must take
appropriate action to ensure buying-in losses are not recov-
ered by the contractor through the pricing of—

(1) Change orders; or
(2) Follow-on contracts subject to cost analysis.

(b) The Government should minimize the opportunity for
buying-in by seeking a price commitment covering as much
of the entire program concerned as is practical by using—

(1) Multiyear contracting, with a requirement in the
solicitation that a price be submitted only for the total multi-
year quantity; or

(2) Priced options for additional quantities that, together
with the firm contract quantity, equal the program require-
ments (see Subpart 17.2).

(c) Other safeguards are available to the contracting officer
to preclude recovery of buying-in losses (e.g., amortization of
nonrecurring costs (see 15.408, Table 15-2, paragraph A,
column (2) under “Formats for Submission of Line Item Sum-
maries”) and treatment of unreasonable price quotations (see
15.405).

3.502 Subcontractor kickbacks.

3.502-1 Definitions.
As used in this section—
“Kickback” means any money, fee, commission, credit,

gift, gratuity, thing of value, or compensation of any kind
which is provided, directly or indirectly, to any prime contrac-
tor, prime contractor employee, subcontractor, or subcontrac-
tor employee for the purpose of improperly obtaining or
rewarding favorable treatment in connection with a prime
contract or in connection with a subcontract relating to a prime
contract.

“Person” means a corporation, partnership, business asso-
ciation of any kind, trust, joint-stock company, or individual.

“Prime contract” means a contract or contractual action
entered into by the United States for the purpose of obtaining
supplies, materials, equipment, or services of any kind.

“Prime Contractor” means a person who has entered into
a prime contract with the United States.

“Prime Contractor employee” means any officer, partner,
employee, or agent of a prime contractor.

“Subcontract” means a contract or contractual action
entered into by a prime contractor or subcontractor for the pur-
pose of obtaining supplies, materials, equipment, or services
of any kind under a prime contract.

“Subcontractor” (1) means any person, other than the
prime contractor, who offers to furnish or furnishes any sup-
plies, materials, equipment, or services of any kind under a
prime contract or a subcontract entered into in connection
with such prime contract; and (2) includes any person who
offers to furnish or furnishes general supplies to the prime
contractor or a higher tier subcontractor.

3.502-2 Subcontractor kickbacks.
The Anti-Kickback Act of 1986 (41 U.S.C. 51-58) was

passed to deter subcontractors from making payments and
contractors from accepting payments for the purpose of
improperly obtaining or rewarding favorable treatment in
connection with a prime contract or a subcontract relating to
a prime contract. The Act—

(a) Prohibits any person from—
(1) Providing, attempting to provide, or offering to pro-

vide any kickback;
(2) Soliciting, accepting, or attempting to accept any

kickback; or
(3) Including, directly or indirectly, the amount of any

kickback in the contract price charged by a subcontractor to a
prime contractor or a higher tier subcontractor or in the con-
tract price charged by a prime contractor to the United States.

(b) Imposes criminal penalties on any person who know-
ingly and willfully engages in the prohibited conduct
addressed in paragraph (a) of this subsection.

(c) Provides for the recovery of civil penalties by the
United States from any person who knowingly engages in
such prohibited conduct and from any person whose
employee, subcontractor, or subcontractor employee pro-
vides, accepts, or charges a kickback.

(d) Provides that—
(1) The contracting officer may offset the amount of a

kickback against monies owed by the United States to the
prime contractor under the prime contract to which such kick-
back relates;

(2) The contracting officer may direct a prime contrac-
tor to withhold from any sums owed to a subcontractor under
a subcontract of the prime contract the amount of any kick-
back which was or may be offset against the prime contractor
under paragraph (d)(1) of this subsection; and

(FAC 2005–13)
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3.5-2

(3) An offset under paragraph (d)(1) or a direction
under paragraph (d)(2) of this subsection is a claim by the
Government for the purposes of the Contract Disputes Act
of 1978.

(e) Authorizes contracting officers to order that sums with-
held under paragraph (d)(2) of this subsection be paid to the
contracting agency, or if the sum has already been offset
against the prime contractor, that it be retained by the prime
contractor.

(f) Requires the prime contractor to notify the contracting
officer when the withholding under paragraph (d)(2) of this
subsection has been accomplished unless the amount withheld
has been paid to the Government.

(g) Requires a prime contractor or subcontractor to report
in writing to the inspector general of the contracting agency,
the head of the contracting agency if the agency does not have
an inspector general, or the Department of Justice any possi-
ble violation of the Act when the prime contractor or subcon-
tractor has reasonable grounds to believe such violation may
have occurred.

(h) Provides that, for the purpose of ascertaining whether
there has been a violation of the Act with respect to any prime
contract, the Government Accountability Office and the
inspector general of the contracting agency, or a representa-
tive of such contracting agency designated by the head of the
agency if the agency does not have an inspector general, shall
have access to and may inspect the facilities and audit the
books and records, including any electronic data or records, of
any prime contractor or subcontractor under a prime contract
awarded by such agency.

(i) Requires each contracting agency to include in each
prime contract exceeding $100,000 for other than commercial
items (see Part 12), a requirement that the prime contractor
shall—

(1) Have in place and follow reasonable procedures
designed to prevent and detect violations of the Act in its own
operations and direct business relationships (e.g., company
ethics rules prohibiting kickbacks by employees, agents, or
subcontractors; education programs for new employees and
subcontractors, explaining policies about kickbacks, related

company procedures and the consequences of detection; pro-
curement procedures to minimize the opportunity for kick-
backs; audit procedures designed to detect kickbacks;
periodic surveys of subcontractors to elicit information about
kickbacks; procedures to report kickbacks to law enforcement
officials; annual declarations by employees of gifts or gratu-
ities received from subcontractors; annual employee declara-
tions that they have violated no company ethics rules;
personnel practices that document unethical or illegal behav-
ior and make such information available to prospective
employers); and

(2) Cooperate fully with any Federal agency investigat-
ing a possible violation of the Act.

(j) Notwithstanding paragraph (i) of this subsection, a
prime contractor shall cooperate fully with any Federal gov-
ernment agency investigating a violation of Section 3 of the
Anti-Kickback Act of 1986 (41 U.S.C. 51-58).

3.502-3 Contract clause.
The contracting officer shall insert the clause at 52.203-7,

Anti-Kickback Procedures, in solicitations and contracts
exceeding the simplified acquisition threshold, other than
those for commercial items (see Part 12).

3.503 Unreasonable restrictions on subcontractor sales.

3.503-1 Policy.
10 U.S.C. 2402 and 41 U.S.C. 253g require that subcon-

tractors not be unreasonably precluded from making direct
sales to the Government of any supplies or services made or
furnished under a contract. However, this does not preclude
contractors from asserting rights that are otherwise authorized
by law or regulation.

3.503-2 Contract clause.
The contracting officer shall insert the clause at 52.203-6,

Restrictions on Subcontractor Sales to the Government, in
solicitations and contracts exceeding the simplified acquisi-
tion threshold.  For the acquisition of commercial items, the
contracting officer shall use the clause with its Alternate I.
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SUBPART 13.1—PROCEDURES 13.104

13.1-3

cable provision of law not included on the list set forth in
paragraph (a) of this section unless the FAR Council has
already determined in writing that the law is applicable. The
Administrator, OFPP, will include the law on the list in
paragraph (a) of this section unless the FAR Council makes a
determination that it is applicable within 60 days of receiving
the petition.

13.006 Inapplicable provisions and clauses.
While certain statutes still apply, pursuant to Public

Law 103-355, the following provisions and clauses are inap-
plicable to contracts and subcontracts at or below the simpli-
fied acquisition threshold:

(a) 52.203-5, Covenant Against Contingent Fees.
(b) 52.203-6, Restrictions on Subcontractor Sales to the

Government.
(c) 52.203-7, Anti-Kickback Procedures.
(d) 52.215-2, Audits and Records—Negotiation.
(e) 52.222-4, Contract Work Hours and Safety Standards

Act—Overtime Compensation.
(f) 52.223-6, Drug-Free Workplace, except for individuals.
(g) 52.223-9, Estimate of Percentage of Recovered Mate-

rial Content for EPA-Designated Items.

Subpart 13.1—Procedures

13.101 General.
(a) In making purchases, contracting officers shall—

(1) Comply with the policy in 7.202 relating to eco-
nomic purchase quantities, when practicable;

(2) Satisfy the procedures described in Subpart 19.6
with respect to Certificates of Competency before rejecting a
quotation, oral or written, from a small business concern
determined to be nonresponsible (see Subpart 9.1); and

(3) Provide for the inspection of supplies or services as
prescribed in 46.404.

(b) In making purchases, contracting officers should—
(1) Include related items (such as small hardware items

or spare parts for vehicles) in one solicitation and make award
on an “all-or-none” or “multiple award” basis provided sup-
pliers are so advised when quotations or offers are requested;

(2) Incorporate provisions and clauses by reference in
solicitations and in awards under requests for quotations, pro-
vided the requirements in 52.102 are satisfied;

(3) Make maximum effort to obtain trade and prompt
payment discounts (see 14.408-3). Prompt payment discounts
shall not be considered in the evaluation of quotations; and

(4) Use bulk funding to the maximum extent practica-
ble. Bulk funding is a system whereby the contracting officer
receives authorization from a fiscal and accounting officer to
obligate funds on purchase documents against a specified
lump sum of funds reserved for the purpose for a specified
period of time rather than obtaining individual obligational

authority on each purchase document. Bulk funding is partic-
ularly appropriate if numerous purchases using the same type
of funds are to be made during a given period.

13.102 Source list.
(a) Contracting officers should use the Central Contractor

Registration database (see Subpart 4.11) at http://
www.ccr.gov as their primary sources of vendor information.
Offices maintaining additional vendor source files or listings
should identify the status of each source (when the status is
made known to the contracting office) in the following
categories:

(1) Small business.
(2) Small disadvantaged business.
(3) Women-owned small business.
(4) HUBZone small business.
(5) Service-disabled veteran-owned small business.
(6) Veteran-owned small business.

(b) The status information may be used as the basis to
ensure that small business concerns are provided the maxi-
mum practicable opportunities to respond to solicitations
issued using simplified acquisition procedures.

13.103 Use of standing price quotations.
Authorized individuals do not have to obtain individual

quotations for each purchase. Standing price quotations may
be used if—

(a) The pricing information is current; and
(b) The Government obtains the benefit of maximum dis-

counts before award.

13.104 Promoting competition.
The contracting officer must promote competition to the

maximum extent practicable to obtain supplies and services
from the source whose offer is the most advantageous to the
Government, considering the administrative cost of the
purchase.

(a) The contracting officer must not—
(1) Solicit quotations based on personal preference; or
(2) Restrict solicitation to suppliers of well-known and

widely distributed makes or brands.
(b) If using simplified acquisition procedures and not pro-

viding access to the notice of proposed contract action and
solicitation information through the Governmentwide point of
entry (GPE), maximum practicable competition ordinarily
can be obtained by soliciting quotations or offers from sources
within the local trade area. Unless the contract action requires
synopsis pursuant to 5.101 and an exception under 5.202 is not
applicable, consider solicitation of at least three sources to
promote competition to the maximum extent practicable.
Whenever practicable, request quotations or offers from two
sources not included in the previous solicitation.
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13.1-4

13.105 Synopsis and posting requirements.
(a) The contracting officer must comply with the public

display and synopsis requirements of 5.101 and 5.203 unless
an exception in 5.202 applies.

(b) When acquiring commercial items or supplies or ser-
vices procured in accordance with 12.102(f)(1), the contract-
ing officer may use a combined synopsis and solicitation. In
these cases, a separate solicitation is not required. The con-
tracting officer must include enough information to permit
suppliers to develop quotations or offers.

(c) See 5.102(a)(6) for the requirement to post a brand
name justification or documentation required by 13.106-1(b)
or 13.501.

13.106 Soliciting competition, evaluation of quotations or 
offers, award and documentation.

13.106-1 Soliciting competition.
(a) Considerations. In soliciting competition, the contract-

ing officer shall consider the guidance in 13.104 and the fol-
lowing before requesting quotations or offers:

(1)(i) The nature of the article or service to be purchased
and whether it is highly competitive and readily available in
several makes or brands, or is relatively noncompetitive.

(ii) An electronic commerce method that employs
widespread electronic public notice is not available; and

(iii) The urgency of the proposed purchase.
(iv) The dollar value of the proposed purchase.
(v) Past experience concerning specific dealers’

prices.
(2) When soliciting quotations or offers, the contracting

officer shall notify potential quoters or offerors of the basis on
which award will be made (price alone or price and other fac-
tors, e.g., past performance and quality). Contracting officers
are encouraged to use best value. Solicitations are not required
to state the relative importance assigned to each evaluation
factor and subfactor, nor are they required to include
subfactors.

(b) Soliciting from a single source. (1) For purchases not
exceeding the simplified acquisition threshold, contracting
officers may solicit from one source if the contracting officer
determines that the circumstances of the contract action deem
only one source reasonably available (e.g., urgency, exclusive
licensing agreements, brand name or industrial mobilization).

(2) For sole source (including brand name) acquisitions
of commercial items in excess of the simplified acquisition
threshold conducted pursuant to Subpart 13.5 the require-
ments at 13.501(a) apply.

(3) See 5.102(a)(6) for the requirement to post the brand
name justification or documentation.

(c) Soliciting orally. (1) The contracting officer shall
solicit quotations orally to the maximum extent
practicable, if—

(i) The acquisition does not exceed the simplified
acquisition threshold;

(ii) Oral solicitation is more efficient than soliciting
through available electronic commerce alternatives; and

(iii) Notice is not required under 5.101.
(2) However, an oral solicitation may not be practicable

for contract actions exceeding $30,000 unless covered by an
exception in 5.202.

(d) Written solicitations. If obtaining electronic or oral
quotations is uneconomical or impracticable, the contracting
officer should issue paper solicitations for contract actions
likely to exceed $30,000. The contracting officer shall issue a
written solicitation for construction requirements exceeding
$2,000.

(e) Use of options. Options may be included in solicita-
tions, provided the requirements of Subpart 17.2 are met and
the aggregate value of the acquisition and all options does not
exceed the dollar threshold for use of simplified acquisition
procedures.

(f) Inquiries. An agency should respond to inquiries
received through any medium (including electronic com-
merce) if doing so would not interfere with the efficient con-
duct of the acquisition.

13.106-2 Evaluation of quotations or offers.
(a) General.(1) The contracting officer shall evaluate quo-

tations or offers—
(i) In an impartial manner; and
(ii) Inclusive of transportation charges from the ship-

ping point of the supplier to the delivery destination.
(2) Quotations or offers shall be evaluated on the basis

established in the solicitation.
(3) All quotations or offers shall be considered (see

paragraph (b) of this subsection).
(b) Evaluation procedures. (1) The contracting officer has

broad discretion in fashioning suitable evaluation procedures.
The procedures prescribed in Parts 14 and 15 are not manda-
tory. At the contracting officer’s discretion, one or more, but
not necessarily all, of the evaluation procedures in Part 14 or
15 may be used.

(2) If telecommuting is not prohibited, agencies shall
not unfavorably evaluate an offer because it includes telecom-
muting unless the contracting officer executes a written deter-
mination in accordance with FAR 7.108(b).

(3) If using price and other factors, ensure that quota-
tions or offers can be evaluated in an efficient and minimally

FAC 2005–31 MARCH 19, 2009



SUBPART 15.4—CONTRACT PRICING 15.403-1

15.4-1

Subpart 15.4—Contract Pricing

15.400 Scope of subpart.
This subpart prescribes the cost and price negotiation pol-

icies and procedures for pricing negotiated prime contracts
(including subcontracts) and contract modifications, includ-
ing modifications to contracts awarded by sealed bidding.

15.401 Definitions.
As used in this subpart—
“Price” means cost plus any fee or profit applicable to the

contract type.
“Subcontract” (except as used in 15.407-2) also includes a

transfer of commercial items between divisions, subsidiaries,
or affiliates of a contractor or a subcontractor
(10 U.S.C. 2306a(h)(2) and 41 U.S.C. 254b(h)(2)).

15.402 Pricing policy.
Contracting officers must—
(a) Purchase supplies and services from responsible

sources at fair and reasonable prices. In establishing the rea-
sonableness of the offered prices, the contracting officer must
not obtain more information than is necessary. To the extent
that cost or pricing data are not required by 15.403-4, the con-
tracting officer must generally use the following order of pref-
erence in determining the type of information required:

(1) No additional information from the offeror, if the
price is based on adequate price competition, except as pro-
vided by 15.403-3(b).

(2) Information other than cost or pricing data:
(i) Information related to prices (e.g., established

catalog or market prices or previous contract prices), relying
first on information available within the Government; second,
on information obtained from sources other than the offeror;
and, if necessary, on information obtained from the offeror.
When obtaining information from the offeror is necessary,
unless an exception under 15.403-1(b)(1) or (2) applies, such
information submitted by the offeror shall include, at a mini-
mum, appropriate information on the prices at which the same
or similar items have been sold previously, adequate for eval-
uating the reasonableness of the price.

(ii) Cost information, that does not meet the defini-
tion of cost or pricing data at 2.101.

(3) Cost or pricing data. The contracting officer should
use every means available to ascertain whether a fair and rea-
sonable price can be determined before requesting cost or
pricing data. Contracting officers must not require unneces-
sarily the submission of cost or pricing data, because it leads
to increased proposal preparation costs, generally extends
acquisition lead time, and consumes additional contractor and
Government resources.

(b) Price each contract separately and independently and
not—

(1) Use proposed price reductions under other contracts
as an evaluation factor; or

(2) Consider losses or profits realized or anticipated
under other contracts.

(c) Not include in a contract price any amount for a speci-
fied contingency to the extent that the contract provides for a
price adjustment based upon the occurrence of that
contingency.

15.403 Obtaining cost or pricing data.

15.403-1 Prohibition on obtaining cost or pricing data 
(10 U.S.C. 2306a and 41 U.S.C. 254b).
(a) Cost or pricing data shall not be obtained for acquisi-

tions at or below the simplified acquisition threshold.
(b) Exceptions to cost or pricing data requirements. The

contracting officer shall not require submission of cost or pric-
ing data to support any action (contracts, subcontracts, or
modifications) (but may require information other than cost or
pricing data to support a determination of price reasonable-
ness or cost realism)—

(1) When the contracting officer determines that prices
agreed upon are based on adequate price competition (see
standards in paragraph (c)(1) of this subsection);

(2) When the contracting officer determines that prices
agreed upon are based on prices set by law or regulation (see
standards in paragraph (c)(2) of this subsection);

(3) When a commercial item is being acquired (see stan-
dards in paragraph (c)(3) of this subsection);

(4) When a waiver has been granted (see standards in
paragraph (c)(4) of this subsection); or

(5) When modifying a contract or subcontract for com-
mercial items (see standards in paragraph (c)(3) of this
subsection).

(c) Standards for exceptions from cost or pricing data
requirements— (1) Adequate price competition. A price is
based on adequate price competition if— (i) Two or more
responsible offerors, competing independently, submit priced
offers that satisfy the Government’s expressed requirement
and if—

(A) Award will be made to the offeror whose pro-
posal represents the best value (see 2.101) where price is a
substantial factor in source selection; and

(B) There is no finding that the price of the other-
wise successful offeror is unreasonable. Any finding that the
price is unreasonable must be supported by a statement of the
facts and approved at a level above the contracting officer;

(ii) There was a reasonable expectation, based on
market research or other assessment, that two or more respon-
sible offerors, competing independently, would submit priced
offers in response to the solicitation’s expressed requirement,
even though only one offer is received from a responsible off-
eror and if—
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(A) Based on the offer received, the contracting
officer can reasonably conclude that the offer was submitted
with the expectation of competition, e.g., circumstances indi-
cate that—

(1) The offeror believed that at least one other
offeror was capable of submitting a meaningful offer; and

(2) The offeror had no reason to believe that
other potential offerors did not intend to submit an offer; and

(B) The determination that the proposed price is
based on adequate price competition, is reasonable, and is
approved at a level above the contracting officer; or

(iii) Price analysis clearly demonstrates that the pro-
posed price is reasonable in comparison with current or recent
prices for the same or similar items, adjusted to reflect
changes in market conditions, economic conditions, quanti-
ties, or terms and conditions under contracts that resulted from
adequate price competition.

(2) Prices set by law or regulation. Pronouncements in
the form of periodic rulings, reviews, or similar actions of a
governmental body, or embodied in the laws, are sufficient to
set a price.

(3) Commercial items. (i) Any acquisition of an item
that meets the commercial item definition in 2.101, or any
modification, as defined in paragraph (3)(i) of that definition,
that does not change the item from a commercial item to a
noncommercial item, is exempt from the requirement for cost
or pricing data. If the contracting officer determines that an
item claimed to be commercial is, in fact, not commercial and
that no other exception or waiver applies, the contracting
officer must require submission of cost or pricing data.

(ii) The following requirements apply to minor mod-
ifications defined in paragraph (3)(ii) of the definition of a
commercial item at 2.101 that do not change the item from a
commercial item to a noncommercial item:

(A) For acquisitions funded by any agency other
than DoD, NASA, or Coast Guard, such modifications of a
commercial item are exempt from the requirement for submis-
sion of cost or pricing data.

(B) For acquisitions funded by DoD, NASA, or
Coast Guard, such modifications of a commercial item are
exempt from the requirement for submission of cost or pricing
data provided the total price of all such modifications under a
particular contract action does not exceed the greater of the
threshold for obtaining cost and pricing data in 15.403-4 or 5
percent of the total price of the contract at the time of contract
award.

(C) For acquisitions funded by DoD, NASA, or
Coast Guard such modifications of a commercial item are not
exempt from the requirement for submission of cost or pricing
data on the basis of the exemption provided for at FAR
15.403-1(c)(3) if the total price of all such modifications
under a particular contract action exceeds the greater of the
threshold for obtaining cost and pricing data in 15.403-4 or 5
percent of the total price of the contract at the time of contract
award.

(iii) Any acquisition for noncommercial supplies or
services treated as commercial items at 12.102(f)(1), except
sole source contracts greater than $16 million, is exempt from
the requirements for cost or pricing data (41 U.S.C. 428a).

(4) Waivers. The head of the contracting activity (HCA)
may, without power of delegation, waive the requirement for
submission of cost or pricing data in exceptional cases. The
authorization for the waiver and the supporting rationale shall
be in writing. The HCA may consider waiving the require-
ment if the price can be determined to be fair and reasonable
without submission of cost or pricing data. For example, if
cost or pricing data were furnished on previous production
buys and the contracting officer determines such data are suf-
ficient, when combined with updated information, a waiver
may be granted. If the HCA has waived the requirement for
submission of cost or pricing data, the contractor or higher-tier
subcontractor to whom the waiver relates shall be considered
as having been required to provide cost or pricing data. Con-
sequently, award of any lower-tier subcontract expected to
exceed the cost or pricing data threshold requires the submis-
sion of cost or pricing data unless—

(i) An exception otherwise applies to the subcon-
tract; or

(ii) The waiver specifically includes the subcontract
and the rationale supporting the waiver for that subcontract.

15.403-2 Other circumstances where cost or pricing data 
are not required.
(a) The exercise of an option at the price established at con-

tract award or initial negotiation does not require submission
of cost or pricing data.

(b) Cost or pricing data are not required for proposals used
solely for overrun funding or interim billing price
adjustments.

15.403-3 Requiring information other than cost or 
pricing data.
(a) General. (1) The contracting officer is responsible for

obtaining information that is adequate for evaluating the rea-
sonableness of the price or determining cost realism, but the
contracting officer should not obtain more information than is
necessary (see 15.402(a)). If the contracting officer cannot
obtain adequate information from sources other than the off-
eror, the contracting officer must require submission of infor-
mation other than cost or pricing data from the offeror that is
adequate to determine a fair and reasonable price
(10 U.S.C. 2306a(d)(1) and 41 U.S.C. 254b(d)(1)). Unless an
exception under 15.403-1(b)(1) or (2) applies, the contracting
officer must require that the information submitted by the off-
eror include, at a minimum, appropriate information on the
prices at which the same item or similar items have previously
been sold, adequate for determining the reasonableness of the
price. To determine the information an offeror should be
required to submit, the contracting officer should consider the
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“Designated country” means any of the following
countries:

(1) A World Trade Organization Government Procure-
ment Agreement country (Aruba, Austria, Belgium, Bulgaria,
Canada, Cyprus, Czech Republic, Denmark, Estonia, Finland,
France, Germany, Greece, Hong Kong, Hungary, Iceland, Ire-
land, Israel, Italy, Japan, Korea (Republic of), Latvia, Liecht-
enstein, Lithuania, Luxembourg, Malta, Netherlands,
Norway, Poland, Portugal, Romania, Singapore, Slovak
Republic, Slovenia, Spain, Sweden, Switzerland, or United
Kingdom);

(2) A Free Trade Agreement country (Australia, Bahr-
ain, Canada, Chile, Dominican Republic, El Salvador, Guate-
mala, Honduras, Mexico, Morocco, Nicaragua, or
Singapore);

(3) A least developed country (Afghanistan, Angola,
Bangladesh, Benin, Bhutan, Burkina Faso, Burundi, Cambo-
dia,  Central African Republic, Chad, Comoros, Democratic
Republic of Congo, Djibouti, East Timor, Equatorial Guinea,
Eritrea, Ethiopia, Gambia, Guinea, Guinea-Bissau, Haiti, Kir-
ibati, Laos, Lesotho, Liberia, Madagascar, Malawi, Maldives,
Mali, Mauritania, Mozambique, Nepal, Niger, Rwanda,
Samoa, Sao Tome and Principe, Senegal, Sierra Leone,
Solomon Islands, Somalia, Tanzania, Togo, Tuvalu, Uganda,
Vanuatu, Yemen, or Zambia); or

(4) A Caribbean Basin country (Antigua and Barbuda,
Aruba, Bahamas, Barbados, Belize, British Virgin Islands,
Costa Rica, Dominica, Grenada, Guyana, Haiti, Jamaica,
Montserrat, Netherlands Antilles, St. Kitts and Nevis, St.
Lucia, St. Vincent and the Grenadines, or Trinidad and
Tobago).

“Designated country end product” means a WTO GPA
country end product, an FTA country end product, a least
developed country end product, or a Caribbean Basin country
end product.

“Domestic construction material” means—
(1) An unmanufactured construction material mined or

produced in the United States;
(2) A construction material manufactured in the United

States, if—
(i) The cost of its components mined, produced, or

manufactured in the United States exceeds 50 percent of the
cost of all its components. Components of foreign origin of
the same class or kind for which nonavailability determina-
tions have been made are treated as domestic; or

(ii) The construction material is a COTS item. 
“Domestic end product” means—

(1) An unmanufactured end product mined or produced
in the United States;

(2) An end product manufactured in the United States,
if—

(i) The cost of its components mined, produced, or
manufactured in the United States exceeds 50 percent of the

cost of all its components. Components of foreign origin of
the same class or kind as those that the agency determines are
not mined, produced, or manufactured in sufficient and rea-
sonably available commercial quantities of a satisfactory
quality are treated as domestic. Scrap generated, collected,
and prepared for processing in the United States is considered
domestic; or

(ii) The end product is a COTS item.
“Domestic offer” means an offer of a domestic end prod-

uct. When the solicitation specifies that award will be made
on a group of line items, a domestic offer means an offer
where the proposed price of the domestic end products
exceeds 50 percent of the total proposed price of the group.

“Eligible offer” means an offer of an eligible product.
When the solicitation specifies that award will be made on a
group of line items, an eligible offer means a foreign offer
where the combined proposed price of the eligible products
and the domestic end products exceeds 50 percent of the total
proposed price of the group.

“Eligible product” means a foreign end product, construc-
tion material, or service that, due to applicability of a trade
agreement to a particular acquisition, is not subject to discrim-
inatory treatment.

“End product” means those articles, materials, and sup-
plies to be acquired for public use.

“Foreign construction material” means a construction
material other than a domestic construction material.

“Foreign contractor” means a contractor or subcontractor
organized or existing under the laws of a country other than
the United States.

“Foreign end product” means an end product other than a
domestic end product.

“Foreign offer” means any offer other than a domestic
offer.

“Free Trade Agreement country” means Australia, Bahr-
ain, Canada, Chile, Dominican Republic, El Salvador, Guate-
mala, Honduras, Mexico, Morocco, Nicaragua, or Singapore.

“Free Trade Agreement country end product” means an
article that—

(1) Is wholly the growth, product, or manufacture of a
Free Trade Agreement (FTA) country; or

(2) In the case of an article that consists in whole or in
part of materials from another country, has been substantially
transformed in an FTA country into a new and different article
of commerce with a name, character, or use distinct from that
of the article or articles from which it was transformed. The
term refers to a product offered for purchase under a supply
contract, but for purposes of calculating the value of the end
product, includes services (except transportation services)
incidental to the article, provided that the value of those inci-
dental services does not exceed that of the article itself.

“Israeli end product” means an article that—
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(1) Is wholly the growth, product, or manufacture of
Israel; or

(2) In the case of an article that consists in whole or in
part of materials from another country, has been substantially
transformed in Israel into a new and different article of com-
merce with a name, character, or use distinct from that of the
article or articles from which it was transformed.

“Least developed country” means any of the following
countries:  Afghanistan, Angola, Bangladesh, Benin, Bhutan,
Burkina Faso, Burundi, Cambodia,  Central African Republic,
Chad, Comoros, Democratic Republic of Congo, Djibouti,
East Timor, Equatorial Guinea, Eritrea, Ethiopia, Gambia,
Guinea, Guinea-Bissau, Haiti, Kiribati, Laos, Lesotho,
Liberia, Madagascar, Malawi, Maldives, Mali, Mauritania,
Mozambique, Nepal, Niger, Rwanda, Samoa, Sao Tome and
Principe, Senegal, Sierra Leone, Solomon Islands, Somalia,
Tanzania, Togo, Tuvalu, Uganda, Vanuatu, Yemen, or Zam-
bia.

“Least developed country end product” means an article
that—

(1) Is wholly the growth, product, or manufacture of a
least developed country; or

(2) In the case of an article that consists in whole or in
part of materials from another country, has been substantially
transformed in a least developed country into a new and dif-
ferent article of commerce with a name, character, or use dis-
tinct from that of the article or articles from which it was
transformed. The term refers to a product offered for purchase
under a supply contract, but for purposes of calculating the
value of the end product, includes services (except transpor-
tation services) incidental to the article, provided that the
value of those incidental services does not exceed that of the
article itself.

“Noneligible offer” means an offer of a noneligible
product.

“Noneligible product” means a foreign end product that is
not an eligible product.

“United States” means the 50 States, the District of Colum-
bia, and outlying areas.

“U.S.-made end product” means an article that is mined,
produced, or manufactured in the United States or that is sub-
stantially transformed in the United States into a new and dif-
ferent article of commerce with a name, character, or use
distinct from that of the article or articles from which it was
transformed.

“World Trade Organization Government Procurement
Agreement (WTO GPA) country” means any of the following
countries: Aruba, Austria, Belgium, Bulgaria, Canada,
Cyprus, Czech Republic, Denmark, Estonia, Finland, France,
Germany, Greece, Hong Kong, Hungary, Iceland, Ireland,
Israel, Italy, Japan, Korea (Republic of), Latvia, Liechten-
stein, Lithuania, Luxembourg, Malta, Netherlands, Norway,

Poland, Portugal, Romania, Singapore, Slovak Republic, Slo-
venia, Spain, Sweden, Switzerland, or United Kingdom.

“WTO GPA country end product” means an article that—
(1) Is wholly the growth, product, or manufacture of a

WTO GPA country; or
(2) In the case of an article that consists in whole or in

part of materials from another country, has been substantially
transformed in a WTO GPA country into a new and different
article of commerce with a name, character, or use distinct
from that of the article or articles from which it was trans-
formed. The term refers to a product offered for purchase
under a supply contract, but for purposes of calculating the
value of the end product includes services (except transporta-
tion services) incidental to the article, provided that the value
of those incidental services does not exceed that of the article
itself.

25.004 Reporting of acquisition of end products 
manufactured outside the United States.
(a) In accordance with the requirements of 41 U.S.C. 10a,

the head of each Federal agency must submit a report to Con-
gress on the amount of the acquisitions made by the agency
from entities that manufacture end products outside the
United States in that fiscal year.

(b) This report will be partially based on information col-
lected from offerors using solicitation provision 52.225-18,
Place of Manufacture (and its commercial item equivalent in
52.212-3, Offeror Representations and Certifications-Com-
mercial items). For purposes of this report, the criteria estab-
lished in the law is only whether the place of manufacture of
an end product is in the United States or outside the United
States, without regard to the origin of the components (see
25.001(c)).

Subpart 25.1—Buy American Act—Supplies

25.100 Scope of subpart.
(a) This subpart implements—

(1) The Buy American Act (41 U.S.C. 10a - 10d);
(2) Executive Order 10582, December 17, 1954; and
(3) Waiver of the component test of the Buy American

Act for acquisitions of commercially available off-the-shelf
(COTS) items in accordance with 41 U.S.C 431. 

(b) It applies to supplies acquired for use in the United
States, including supplies acquired under contracts set aside
for small business concerns, if—

(1) The supply contract exceeds the micro-purchase
threshold; or 

(2) The supply portion of a contract for services that
involves the furnishing of supplies (e.g., lease) exceeds the
micro-purchase threshold.
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Sec.

PART 26—OTHER SOCIOECONOMIC PROGRAMS

NOTE: This part has been created to facilitate promul-
gation of additional FAR and agency level socioeco-
nomic coverage which properly fall under FAR
Subchapter D—Socioeconomic Programs, but neither
implements nor supplements existing FAR Parts 19,
20, or 22 through 25.

Subpart 26.1—Indian Incentive Program
26.100 Scope of subpart.
26.101 Definitions.
26.102 Policy.
26.103 Procedures.
26.104 Contract clause.

Subpart 26.2—Disaster or Emergency 
Assistance Activities

26.200 Scope of subpart.
26.201 Definitions.
26.202 Local area preference.
26.202-1 Local area set-aside.
26.202-2 Evaluation preference.

26.203 Transition of work.
26.204 Justification for expenditures to other than local 

firms.
26.205 Solicitation provision and contract clauses.

Subpart 26.3—Historically Black Colleges and 
Universities and Minority Institutions

26.300 Scope of subpart.
26.301 [Reserved]
26.302 General policy.
26.303 Data collection and reporting requirements.
26.304 Solicitation provision.

Subpart 26.4—Food Donations to Nonprofit 
Organizations

26.400 Scope of subpart.
26.401 Definitions.
26.402 Policy.
26.403 Procedures.
26.404 Contract clause.
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Subpart 26.4—Food Donations to Nonprofit 
Organizations

26.400 Scope of subpart.
This section implements the Federal Food Donation Act of

2008 (Pub. L. 110-247).

26.401 Definitions.
As used in this subpart—
“Apparently wholesome food” means food that meets all

quality and labeling standards imposed by Federal, State, and
local laws and regulations even though the food may not be
readily marketable due to appearance, age, freshness, grade,
size, surplus, or other conditions, in accordance with (b)(2) of
the Bill Emerson Good Samaritan Food Donation Act (42
U.S.C. 1791(b)).

“Excess food” means food that—
(1) Is not required to meet the needs of the executive

agencies; and
(2) Would otherwise be discarded.

“Food-insecure” means inconsistent access to sufficient,
safe, and nutritious food.

“Nonprofit organization” means any organization that is—
(1) Described in section 501(c) of the Internal Revenue

Code of 1986; and
(2) Exempt from tax under section 501(a) of that Code.

26.402 Policy.
The Government encourages executive agencies and their

contractors, to the maximum extent practicable and safe, to
donate excess apparently wholesome food to nonprofit orga-
nizations that provide assistance to food-insecure people in
the United States.

26.403 Procedures.
(a) In accordance with the Federal Food Donation Act of

2008 (Pub. L. 110-247) an executive agency shall comply
with the following:

(1) Encourage donations.  In the applicable contracts
stated at section 26.404, encourage contractors, to the maxi-
mum extent practicable and safe, to donate apparently whole-
some excess food to nonprofit organizations that provide
assistance to food-insecure people in the United States.

(2) Costs.  (i) In any case in which a contractor enters
into a contract with an executive agency under which appar-
ently wholesome food is donated to food-insecure people in
the United States, the head of the executive agency shall not
assume responsibility for the costs and logistics of collecting,
transporting, maintaining the safety of, or distributing excess,
apparently wholesome food to food-insecure people in the
United States under this Act.

(ii) The Government will not reimburse any costs
incurred by the contractor against this contract or any other
contract for the donation of Federal excess foods.  Any costs
incurred for Federal excess food donations are not considered
allowable public relations costs in accordance with
31.205-1(f)(8).

(3) Liability.  An executive agency (including an exec-
utive agency that enters into a contract with a contractor) and
any contractor making donations pursuant to this Act shall be
exempt from civil and criminal liability to the extent provided
under the Bill Emerson Good Samaritan Food Donation Act
(42 U.S.C. 1791).

26.404 Contract clause.
Insert the clause at 52.226-6, Promoting Excess Food

Donation to Nonprofit Organizations, in solicitations and con-
tracts greater than $25,000 for the provision, service, or sale
of food in the United States.

*       *       *       *       *       *
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the contract. All costs specifically identified with other final
cost objectives of the contractor are direct costs of those cost
objectives and are not to be charged to the contract directly or
indirectly.

(b) For reasons of practicality, the contractor may treat any
direct cost of a minor dollar amount as an indirect cost if the
accounting treatment—

(1) Is consistently applied to all final cost objectives;
and

(2) Produces substantially the same results as treating
the cost as a direct cost.

31.203 Indirect costs.
(a) For contracts subject to full CAS coverage, allocation

of indirect costs shall be based on the applicable provisions.
For all other contracts, the applicable CAS provisions in
paragraphs (b) through (h) of this section apply.

(b) After direct costs have been determined and charged
directly to the contract or other work, indirect costs are those
remaining to be allocated to intermediate or two or more final
cost objectives. No final cost objective shall have allocated to
it as an indirect cost any cost, if other costs incurred for the
same purpose, in like circumstances, have been included as a
direct cost of that or any other final cost objective.

(c) The contractor shall accumulate indirect costs by logi-
cal cost groupings with due consideration of the reasons for
incurring such costs. The contractor shall determine each
grouping so as to permit use of an allocation base that is com-
mon to all cost objectives to which the grouping is to be allo-
cated. The base selected shall allocate the grouping on the
basis of the benefits accruing to intermediate and final cost
objectives. When substantially the same results can be
achieved through less precise methods, the number and com-
position of cost groupings should be governed by practical
considerations and should not unduly complicate the
allocation.

(d) Once an appropriate base for allocating indirect costs
has been accepted, the contractor shall not fragment the base
by removing individual elements. All items properly includ-
able in an indirect cost base shall bear a pro rata share of indi-
rect costs irrespective of their acceptance as Government
contract costs. For example, when a cost input base is used for
the allocation of G&A costs, the contractor shall include in the
base all items that would properly be part of the cost input
base, whether allowable or unallowable, and these items shall
bear their pro rata share of G&A costs.

(e) The method of allocating indirect costs may require
revision when there is a significant change in the nature of the
business, the extent of subcontracting, fixed-asset improve-
ment programs, inventories, the volume of sales and produc-
tion, manufacturing processes, the contractor’s products, or
other relevant circumstances.

(f) Separate cost groupings for costs allocable to offsite
locations may be necessary to permit equitable distribution of
costs on the basis of the benefits accruing to the several cost
objectives.

(g) A base period for allocating indirect costs is the cost
accounting period during which such costs are incurred and
accumulated for allocation to work performed in that period.

(1) For contracts subject to full or modified CAS cov-
erage, the contractor shall follow the criteria and guidance in
48 CFR 9904.406 for selecting the cost accounting periods to
be used in allocating indirect costs.

(2) For contracts other than those subject to
paragraph (g)(1) of this section, the base period for allocating
indirect costs shall be the contractor’s fiscal year used for
financial reporting purposes in accordance with generally
accepted accounting principles. The fiscal year will normally
be 12 months, but a different period may be appropriate
(e.g., when a change in fiscal year occurs due to a business
combination or other circumstances).

(h) Special care should be exercised in applying the prin-
ciples of paragraphs (c), (d), and (e) of this section when Gov-
ernment-owned contractor-operated (GOCO) plants are
involved. The distribution of corporate, division or branch
office G&A expenses to such plants operating with little or no
dependence on corporate administrative activities may
require more precise cost groupings, detailed accounts screen-
ing, and carefully developed distribution bases.

31.204 Application of principles and procedures.
(a) Costs are allowable to the extent they are reasonable,

allocable, and determined to be allowable under 31.201,
31.202, 31.203, and 31.205. These criteria apply to all of the
selected items that follow, even if particular guidance is pro-
vided for certain items for emphasis or clarity.

(b)(1) For the following subcontract types, costs incurred
as reimbursements or payments to a subcontractor are allow-
able to the extent the reimbursements or payments are for
costs incurred by the subcontractor that are consistent with
this part:

(i) Cost-reimbursement.
(ii) Fixed-price incentive.
(iii) Price redeterminable (i.e., fixed-price contracts

with prospective price redetermination and fixed-ceiling-
price contracts with retroactive price redetermination).

(2) The requirements of paragraph (b)(1) of this section
apply to any tier above the first firm-fixed-price subcontract
or fixed-price subcontract with economic price adjustment
provisions.

(c) Costs incurred as payments under firm-fixed-price sub-
contracts or fixed-price subcontracts with economic price
adjustment provisions or modifications thereto, for which
subcontract cost analysis was performed are allowable if the
price was negotiated in accordance with 31.102.
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(d) Section 31.205 does not cover every element of cost.
Failure to include any item of cost does not imply that it is
either allowable or unallowable. The determination of
allowability shall be based on the principles and standards in
this subpart and the treatment of similar or related selected
items. When more than one subsection in 31.205 is relevant
to a contractor cost, the cost shall be apportioned among the
applicable subsections, and the determination of allowability
of each portion shall be based on the guidance contained in the
applicable subsection. When a cost, to which more than one
subsection in 31.205 is relevant, cannot be apportioned, the
determination of allowability shall be based on the guidance
contained in the subsection that most specifically deals with,
or best captures the essential nature of, the cost at issue.

31.205 Selected costs.

31.205-1 Public relations and advertising costs.
(a) “Public relations” means all functions and activities

dedicated to—
(1) Maintaining, protecting, and enhancing the image of

a concern or its products; or
(2) Maintaining or promoting reciprocal understanding

and favorable relations with the public at large, or any seg-
ment of the public. The term public relations includes activi-
ties associated with areas such as advertising, customer
relations, etc.

(b) “Advertising” means the use of media to promote the
sale of products or services and to accomplish the activities
referred to in paragraph (d) of this subsection, regardless of
the medium employed, when the advertiser has control over
the form and content of what will appear, the media in which
it will appear, and when it will appear. Advertising media
include but are not limited to conventions, exhibits, free
goods, samples, magazines, newspapers, trade papers, direct
mail, dealer cards, window displays, outdoor advertising,
radio, and television.

(c) Public relations and advertising costs include the costs
of media time and space, purchased services performed by
outside organizations, as well as the applicable portion of sal-
aries, travel, and fringe benefits of employees engaged in the
functions and activities identified in paragraphs (a) and (b) of
this subsection.

(d) The only allowable advertising costs are those that
are—

(1) Specifically required by contract, or that arise from
requirements of Government contracts, and that are exclu-
sively for—

(i) Acquiring scarce items for contract performance;
or

(ii) Disposing of scrap or surplus materials acquired
for contract performance;

(2) Costs of activities to promote sales of products nor-
mally sold to the U.S. Government, including trade shows,
which contain a significant effort to promote exports from the
United States. Such costs are allowable, notwithstanding
paragraphs (f)(1), (f)(3), (f)(4)(ii), and (f)(5) of this subsec-
tion. However, such costs do not include the costs of memo-
rabilia (e.g., models, gifts, and souvenirs), alcoholic
beverages, entertainment, and physical facilities that are used
primarily for entertainment rather than product promotion; or

(3) Allowable in accordance with 31.205-34.
(e) Allowable public relations costs include the following:

(1) Costs specifically required by contract.
(2) Costs of—

(i) Responding to inquiries on company policies and
activities;

(ii) Communicating with the public, press, stock-
holders, creditors, and customers; and

(iii) Conducting general liaison with news media and
Government public relations officers, to the extent that such
activities are limited to communication and liaison necessary
to keep the public informed on matters of public concern such
as notice of contract awards, plant closings or openings,
employee layoffs or rehires, financial information, etc.

(3) Costs of participation in community service activi-
ties (e.g., blood bank drives, charity drives, savings bond
drives, disaster assistance, etc.) (But see paragraph (f)(8) of
this section.)

(4) Costs of plant tours and open houses (but see
paragraph (f)(5) of this subsection).

(5) Costs of keel laying, ship launching, commission-
ing, and roll-out ceremonies, to the extent specifically pro-
vided for by contract.

(f) Unallowable public relations and advertising costs
include the following:

(1) All public relations and advertising costs, other than
those specified in paragraphs (d) and (e) of this subsection,
whose primary purpose is to promote the sale of products or
services by stimulating interest in a product or product line
(except for those costs made allowable under
31.205-38(b)(5)), or by disseminating messages calling favor-
able attention to the contractor for purposes of enhancing the
company image to sell the company’s products or services.

(2) All costs of trade shows and other special events
which do not contain a significant effort to promote the export
sales of products normally sold to the U.S. Government.

(3) Costs of sponsoring meetings, conventions, sympo-
sia, seminars, and other special events when the principal pur-
pose of the event is other than dissemination of technical
information or stimulation of production.

(4) Costs of ceremonies such as—
(i) Corporate celebrations and
(ii) New product announcements.
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(5) Costs of promotional material, motion pictures, vid-
eotapes, brochures, handouts, magazines, and other media
that are designed to call favorable attention to the contractor
and its activities.

(6) Costs of souvenirs, models, imprinted clothing, but-
tons, and other mementos provided to customers or the public.

(7) Costs of memberships in civic and community
organizations.

(8) Costs associated with the donation of excess food to
nonprofit organizations in accordance with the Federal Food
Donation Act of 2008 (Pub. L. 110-247) (see FAR
Subpart 26.4).

31.205-2 [Reserved]

31.205-3 Bad debts.
Bad debts, including actual or estimated losses arising

from uncollectible accounts receivable due from customers

and other claims, and any directly associated costs such as col-
lection costs, and legal costs are unallowable.

31.205-4 Bonding costs.
(a) Bonding costs arise when the Government requires

assurance against financial loss to itself or others by reason of
the act or default of the contractor. They arise also in instances
where the contractor requires similar assurance. Included are
such bonds as bid, performance, payment, advance payment,
infringement, and fidelity bonds.

(b) Costs of bonding required pursuant to the terms of the
contract are allowable.

(c) Costs of bonding required by the contractor in the gen-
eral conduct of its business are allowable to the extent that
such bonding is in accordance with sound business practice
and the rates and premiums are reasonable under the
circumstances.

31.205-5 [Reserved]
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47.000 Scope of part.
(a) This part prescribes policies and procedures for—

(1) Applying transportation and traffic management
considerations in the acquisition of supplies; and

(2) Acquiring transportation or transportation-related
services by contract methods other than bills of lading, trans-
portation requests, transportation warrants, and similar trans-
portation forms. Transportation and transportation services
can be obtained by acquisition subject to the FAR or by acqui-
sition under 49 U.S.C. 10721 or 49 U.S.C. 13712. Even
though the FAR does not regulate the acquisition of transpor-
tation or transportation-related services when the bill of lading
is the contract, this contract method is widely used and, there-
fore, relevant guidance on the use of the bill of lading is pro-
vided in this part (see 47.104).

(b) The definitions in this part have been condensed from
statutory definitions. In case of inconsistency between the lan-
guage of this part and the statutory requirements, the statute
shall prevail.

47.001 Definitions.
As used in this part—
“Bill of lading” means a transportation document, used as

a receipt of goods, as documentary evidence of title, for clear-
ing customs, and generally used as a contract of carriage.

(1) “Commercial bill of lading (CBL)”, unlike the Gov-
ernment bill of lading, is not an accountable transportation
document.

(2) “Government bill of lading (GBL)” is an account-
able transportation document, authorized and prepared by a
Government official.

“Carrier” or “commercial carrier” means a common carrier
or a contract carrier.

“Common carrier” means a person holding itself out to the
general public to provide transportation for compensation.

“Contract carrier” means a person providing transportation
for compensation under continuing agreements with one per-
son or a limited number of persons.

“Government rate tender” under 49 U.S.C. 10721 and
13712 means an offer by a common carrier to the United
States at a rate below the regulated rate offered to the general
public.

“Household goods” in accordance with 49 U.S.C. 13102
means personal effects and property used or to be used in a
dwelling, when a part of the equipment or supply of such
dwelling, and similar property if the transportation of such
effects or property is arranged and paid for by—

(1) The householder, except such term does not include
property moving from a factory or store, other than property
that the householder has purchased with the intent to use in his
or her dwelling and is transported at the request of, and the
transportation charges are paid to the carrier by, the house-
holder; or

(2) Another party.
“Noncontiguous domestic trade” means transportation

(except with regard to bulk cargo, forest products, recycled
metal scrap, waste paper, and paper waste) subject to regula-
tion by the Surface Transportation Board involving traffic
originating in or destined to Alaska, Hawaii, or a territory or
possession of the United States (see 49 U.S.C. 13102(15) and
13702).

“Released or declared value” means the assigned value of
the cargo for reimbursement purposes, not necessarily the
actual value of the cargo. Released value may be more or less
than the actual value of the cargo. The released value is the
maximum amount that could be recovered by the agency in
the event of loss or damage for the shipments of freight and
household goods.

47.002 Applicability.
All Government personnel concerned with the following

activities shall follow the regulations in Part 47 as applicable:
(a) Acquisition of supplies.
(b) Acquisition of transportation and transportation-related

services.
(c) Transportation assistance and traffic management.
(d) Administration of transportation contracts, transporta-

tion-related services, and other contracts that involve trans-
portation.

(e) The making and administration of contracts under
which payments are made from Government funds for—

(1) The transportation of supplies;
(2) Transportation-related services; or
(3) Transportation of contractor personnel and their per-

sonal belongings.

Subpart 47.1—General

47.101 Policies.
(a) For domestic shipments, the contracting officer shall

authorize shipments on commercial bills of lading (CBL’s).
Government bills of lading (GBL’s) may be used for interna-
tional or noncontiguous domestic trade shipments or when
otherwise authorized.

(b) The contract administration office (CAO) shall ensure
that instructions to contractors result in the most efficient and
economical use of transportation services and equipment.
Transportation personnel will assist and provide transporta-
tion management expertise to the CAO. Specific responsibil-
ities and details on transportation management are located in
the Federal Management Regulation at 41 CFR parts 102-117
and 102-118. (For the Department of Defense, DoD 4500.9-
R, Defense Transportation Regulation.)

(c) The contracting officer shall obtain traffic management
advice and assistance (see 47.105) in the consideration of
transportation factors required for—
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(1) Solicitations and awards;
(2) Contract administration, modification, and termina-

tion; and
(3) Transportation of property by the Government to

and from contractors’ plants.
(d)(1) The preferred method of transporting supplies for

the Government is by commercial carriers. However, Govern-
ment-owned, leased, or chartered vehicles, aircraft, and ves-
sels may be used if—

(i) They are available and not fully utilized;
(ii) Their use will result in substantial economies;

and
(iii) Their use is in accordance with all applicable

statutes, agency policies and regulations.
(2) If the three circumstances listed in paragraph (d)(1)

of this section apply, Government vehicles may be used for
purposes such as—

(i) Local transportation of supplies between Govern-
ment installations;

(ii) Pickup and delivery services that commercial
carriers do not perform in connection with line-haul
transportation;

(iii) Transportation of supplies to meet emergencies;
and

(iv) Accomplishment of program objectives that
cannot be attained by using commercial carriers.

(e) Agencies shall not accord preferential treatment to any
mode of transportation or to any particular carrier either in
awarding or administering contracts for the acquisition of sup-
plies or in awarding contracts for the acquisition of transpor-
tation. (See Subparts 47.2 and 47.3 for situations in which the
contracting officer is permitted to use specific modes of
transportation.)

(f) Agencies shall place with small business concerns pur-
chases and contracts for transportation and transportation-
related services as prescribed in Part 19.

(g) Agencies shall comply with the Fly America Act, the
Cargo Preference Act, and related statutes as prescribed in
Subparts 47.4, Air Transportation by U.S.-Flag Carriers, and
47.5, Ocean Transportation by U.S.-Flag Vessels.

(h) When a contract specifies delivery of supplies f.o.b. ori-
gin with transportation costs to be paid by the Government,
the contractor shall make shipments on bills of lading, or on
other shipping documents prescribed by Military Surface
Deployment and Distribution Command (SDDC) in the case
of seavan containers, either at the direction of or furnished by
the CAO or the appropriate agency transportation office.

47.102 Transportation insurance.
(a) The Government generally—

(1) Retains the risk of loss of and/or damage to its prop-
erty that is not the legal liability of commercial carriers and

(2) Does not buy insurance coverage for its property in
the possession of commercial carriers (40 U.S.C. 17307).
(See Part 28, Bonds and Insurance.)

(b) Under special circumstances the Government may, if
such action is considered necessary and in the Government’s
interest, (1) buy insurance coverage for Government property
or (2) require the carrier to (i) assume full responsibility for
loss of or damage to the Government property in its posses-
sion and (ii) buy insurance to cover the carrier’s assumed
responsibility. The cost of this insurance to the carrier shall be
part of the transportation cost. (The Secretary of the Treasury
prescribes regulations regarding shipments of valuables in
31 CFR parts 361 and 362.)

(c)(1) If special circumstances dictate the need for the Gov-
ernment to buy insurance coverage, the contracting officer
shall ascertain that—

(i) There is no statutory prohibition; and
(ii) Funds for insurance are available.

(2) The contracting officer shall document the need and
authorization for insurance coverage in the contract file.

47.103 Transportation Payment and Audit Regulation.

47.103-1 General.
(a)(1) Regulations and procedures governing the bill of

lading, documentation, payment, and audit of transportation
services acquired by the United States Government are pre-
scribed in 41 CFR part 102-118, Transportation Payment and
Audit.

(2) For DoD shipments, corresponding guidance is in
DoD 4500.9-R, Defense Transportation Regulation, Part II.

(b) Under 31 U.S.C. 3726, all agencies are required to
establish a prepayment audit program. For details on the
establishment of a prepayment audit, see 41 CFR part 102-
118.

(c) The agency designated in paragraph (a)(3) of the clause
at 52.247-67 shall forward original copies of paid freight bills/
invoices, bills of lading, passenger coupons, and supporting
documents as soon as possible following the end of the month,
in one package for postpayment audit to the General Services
Administration, Transportation Audit Division (QMCA),
Crystal Plaza 4, Room 300, 2200 Crystal Drive, Arlington,
VA 22202. The specified agency shall include the paid freight
bills/invoices, bills of lading, passenger coupons, and sup-
porting documents for first-tier subcontractors under a cost-
reimbursement contract. If the inclusion of the paid freight
bills/invoices, bills of lading, passenger coupons, and sup-
porting documents for any subcontractor in the shipment is
not practicable, the documents may be forwarded to GSA in
a separate package.

(d) Any original transportation bills or other documents
requested by GSA shall be forwarded promptly. The specified
agency shall ensure that the name of the contracting agency is

FAC 2005–31 MARCH 19, 2009

http://uscode.house.gov/uscode-cgi/fastweb.exe?getdoc+uscview+t37t40+1574+51++%2840%29%20%20AND%20%28%2840%29%20ADJ%20USC%29%3ACITE%20%20%20%20%20%20%20%20%20
http://uscode.house.gov/uscode-cgi/fastweb.exe?getdoc+uscview+t29t32+1665+30++%2831%29%20%20AND%20%28%2831%29%20ADJ%20USC%29%3ACITE%20%20%20%20%20%20%20%20%20


52-5

FEDERAL ACQUISITION REGULATION

52.225-12 Notice of Buy American Act Requirement—
Construction Materials under Trade Agreements.

52.225-13 Restrictions on Certain Foreign Purchases.
52.225-14 Inconsistency between English Version and 

Translation of Contract.
52.225-15 [Reserved]
52.225-16 [Reserved]
52.225-17 Evaluation of Foreign Currency Offers.
52.225-18 Place of Manufacture.
52.225-19 Contractor Personnel in a Designated Operational 

Area or Supporting a Diplomatic or Consular 
Mission Outside the United States.

52.225-20 Prohibition on Conducting Restricted Business 
Operations in Sudan—Certification.

52.226-1 Utilization of Indian Organizations and Indian-
Owned Economic Enterprises.

52.226-2 Historically Black College or University and 
Minority Institution Representation.

52.226-3 Disaster or Emergency Area Representation.
52.226-4 Notice of Disaster or Emergency Area Set-Aside.
52.226-5 Restrictions on Subcontracting Outside Disaster 

or Emergency Area.
52.226-6 Promoting Excess Food Donation to Nonprofit 

Organizations.
52.227-1 Authorization and Consent.
52.227-2 Notice and Assistance Regarding Patent and 

Copyright Infringement.
52.227-3 Patent Indemnity.
52.227-4 Patent Indemnity—Construction Contracts.
52.227-5 Waiver of Indemnity.
52.227-6 Royalty Information.
52.227-7 Patents—Notice of Government Licensee.
52.227-8 [Reserved]
52.227-9 Refund of Royalties.
52.227-10 Filing of Patent Applications—Classified Subject 

Matter.
52.227-11 Patent Rights—Ownership by the Contractor.
52.227-12 [Reserved]
52.227-13 Patent Rights—Ownership by the Government.
52.227-14 Rights in Data—General.
52.227-15 Representation of Limited Rights Data and 

Restricted Computer Software.
52.227-16 Additional Data Requirements.
52.227-17 Rights in Data—Special Works.
52.227-18 Rights in Data—Existing Works.
52.227-19 Commercial Computer Software License.
52.227-20 Rights in Data—SBIR Program.
52.227-21 Technical Data Declaration, Revision, and 

Withholding of Payment—Major Systems.
52.227-22 Major System—Minimum Rights.
52.227-23 Rights to Proposal Data (Technical).
52.228-1 Bid Guarantee.
52.228-2 Additional Bond Security.

52.228-3 Workers’ Compensation Insurance (Defense Base 
Act).

52.228-4 Workers’ Compensation and War-Hazard 
Insurance Overseas.

52.228-5 Insurance—Work on a Government Installation.
52.228-6 [Reserved]
52.228-7 Insurance—Liability to Third Persons.
52.228-8 Liability and Insurance—Leased Motor Vehicles.
52.228-9 Cargo Insurance.
52.228-10 Vehicular and General Public Liability Insurance.
52.228-11 Pledges of Assets.
52.228-12 Prospective Subcontractor Requests for Bonds.
52.228-13 Alternative Payment Protections.
52.228-14 Irrevocable Letter of Credit.
52.228-15 Performance and Payment Bonds—Construction.
52.228-16 Performance and Payment Bonds—Other Than 

Construction.
52.229-1 State and Local Taxes.
52.229-2 North Carolina State and Local Sales and Use 

Tax.
52.229-3 Federal, State, and Local Taxes.
52.229-4 Federal, State, and Local Taxes (State and Local 

Adjustments).
52.229-5 [Reserved]
52.229-6 Taxes—Foreign Fixed-Price Contracts.
52.229-7 Taxes—Fixed-Price Contracts with Foreign 

Governments.
52.229-8 Taxes—Foreign Cost-Reimbursement Contracts.
52.229-9 Taxes—Cost-Reimbursement Contracts with 

Foreign Governments.
52.229-10 State of New Mexico Gross Receipts and 

Compensating Tax.
52.230-1 Cost Accounting Standards Notices and 

Certification.
52.230-2 Cost Accounting Standards.
52.230-3 Disclosure and Consistency of Cost Accounting 

Practices.
52.230-4 Disclosure and Consistency of Cost Accounting 

Practices for Contracts Awarded to Foreign 
Concerns.

52.230-5 Cost Accounting Standards—Educational 
Institution.

52.230-6 Administration of Cost Accounting Standards.
52.230-7 Proposal Disclosure—Cost Accounting Practice 

Changes.
52.231 [Reserved]
52.232-1 Payments.
52.232-2 Payments under Fixed-Price Research and 

Development Contracts.
52.232-3 Payments under Personal Services Contracts.
52.232-4 Payments under Transportation Contracts and 

Transportation-Related Services Contracts.
52.232-5 Payments under Fixed-Price Construction 

Contracts.
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52.232-6 Payment under Communication Service Contracts 
with Common Carriers.

52.232-7 Payments under Time-and-Materials and Labor-
Hour Contracts.

52.232-8 Discounts for Prompt Payment.
52.232-9 Limitation on Withholding of Payments.
52.232-10 Payments under Fixed-Price Architect-Engineer 

Contracts.
52.232-11 Extras.
52.232-12 Advance Payments.
52.232-13 Notice of Progress Payments.
52.232-14 Notice of Availability of Progress Payments 

Exclusively for Small Business Concerns.
52.232-15 Progress Payments Not Included.
52.232-16 Progress Payments.
52.232-17 Interest.
52.232-18 Availability of Funds.
52.232-19 Availability of Funds for the Next Fiscal Year.
52.232-20 Limitation of Cost.
52.232-21 [Reserved]
52.232-22 Limitation of Funds.
52.232-23 Assignment of Claims.
52.232-24 Prohibition of Assignment of Claims.
52.232-25 Prompt Payment.
52.232-26 Prompt Payment for Fixed-Price Architect-

Engineer Contracts.
52.232-27 Prompt Payment for Construction Contracts.
52.232-28 Invitation to Propose Performance-Based 

Payments.
52.232-29 Terms for Financing of Purchases of Commercial 

Items.
52.232-30 Installment Payments for Commercial Items.
52.232-31 Invitation to Propose Financing Terms.
52.232-32 Performance-Based Payments.
52.232-33 Payment by Electronic Funds Transfer—Central 

Contractor Registration.
52.232-34 Payment by Electronic Funds Transfer—Other 

than Central Contractor Registration.
52.232-35 Designation of Office for Government Receipt of 

Electronic Funds Transfer Information.
52.232-36 Payment by Third Party.
52.232-37 Multiple Payment Arrangements.
52.232-38 Submission of Electronic Funds Transfer 

Information with Offer.
52.233-1 Disputes.
52.233-2 Service of Protest.
52.233-3 Protest after Award.
52.233-4 Applicable Law for Breach of Contract Claim.
52.234-1 Industrial Resources Developed Under Defense 

Production Act Title III.
52.234-2 Notice of Earned Value Management System - 

Pre-Award IBR.

52.234-3 Notice of Earned Value Management System - 
Post Award IBR.

52.234-4 Earned Value Management System.
52.235 [Reserved]
52.236-1 Performance of Work by the Contractor.
52.236-2 Differing Site Conditions.
52.236-3 Site Investigation and Conditions Affecting the 

Work.
52.236-4 Physical Data.
52.236-5 Material and Workmanship.
52.236-6 Superintendence by the Contractor.
52.236-7 Permits and Responsibilities.
52.236-8 Other Contracts.
52.236-9 Protection of Existing Vegetation, Structures, 

Equipment, Utilities, and Improvements.
52.236-10 Operations and Storage Areas.
52.236-11 Use and Possession Prior to Completion.
52.236-12 Cleaning Up.
52.236-13 Accident Prevention.
52.236-14 Availability and Use of Utility Services.
52.236-15 Schedules for Construction Contracts.
52.236-16 Quantity Surveys.
52.236-17 Layout of Work.
52.236-18 Work Oversight in Cost-Reimbursement 

Construction Contracts.
52.236-19 Organization and Direction of the Work.
52.236-20 [Reserved]
52.236-21 Specifications and Drawings for Construction.
52.236-22 Design Within Funding Limitations.
52.236-23 Responsibility of the Architect-Engineer 

Contractor.
52.236-24 Work Oversight in Architect-Engineer Contracts.
52.236-25 Requirements for Registration of Designers.
52.236-26 Preconstruction Conference.
52.236-27 Site Visit (Construction).
52.236-28 Preparation of Proposals—Construction.
52.237-1 Site Visit.
52.237-2 Protection of Government Buildings, Equipment, 

and Vegetation.
52.237-3 Continuity of Services.
52.237-4 Payment by Government to Contractor.
52.237-5 Payment by Contractor to Government.
52.237-6 Incremental Payment by Contractor to 

Government.
52.237-7 Indemnification and Medical Liability Insurance.
52.237-8 Restriction on Severance Payments to Foreign 

Nationals.
52.237-9 Waiver of Limitation on Severance Payments to 

Foreign Nationals.
52.237-10 Identification of Uncompensated Overtime.
52.237-11 Accepting and Dispensing of $1 Coin.
52.238 [Reserved]
52.239-1 Privacy or Security Safeguards.
52.240 [Reserved]
52.241 Utility Services Provisions and Clauses.
52.241-1 Electric Service Territory Compliance 

Representation.
52.241-2 Order of Precedence—Utilities.
52.241-3 Scope and Duration of Contract.
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pose. This paragraph does not give the Government any right to
audit the Contractor’s records. The Contractor shall not be paid
for any work performed or costs incurred that reasonably could
have been avoided.

52.212-5 Contract Terms and Conditions Required to 
Implement Statutes or Executive Orders—
Commercial Items.
As prescribed in 12.301(b)(4), insert the following clause:

CONTRACT TERMS AND CONDITIONS REQUIRED TO 
IMPLEMENT STATUTES OR EXECUTIVE ORDERS—

COMMERCIAL ITEMS (MAR 2009)

(a) The Contractor shall comply with the following Federal
Acquisition Regulation (FAR) clauses, which are incorpo-
rated in this contract by reference, to implement provisions of
law or Executive orders applicable to acquisitions of commer-
cial items:

(1) 52.222-50, Combating Trafficking in Persons
(FEB 2009) (22 U.S.C. 7104(g)).

___Alternate I (AUG 2007) of 52.222-50 (22 U.S.C.
7104(g)).

(2) 52.233-3, Protest After Award (AUG 1996)
(31 U.S.C. 3553).

(3) 52.233-4, Applicable Law for Breach of Contract
Claim (OCT 2004) (Pub. L. 108-77, 108-78)

(b) The Contractor shall comply with the FAR clauses in
this paragraph (b) that the Contracting Officer has indicated as
being incorporated in this contract by reference to implement
provisions of law or Executive orders applicable to acquisi-
tions of commercial items:

[Contracting Officer check as appropriate.]

__ (1) 52.203-6, Restrictions on Subcontractor Sales to
the Government (Sept 2006), with Alternate I (Oct 1995)
(41 U.S.C. 253g and 10 U.S.C. 2402).

__ (2) 52.203-13, Contractor Code of Business Ethics
and Conduct (DEC 2008) (Pub. L. 110-252, Title VI, Chapter
1 (41 U.S.C. 251 note)).

__ (3) 52.219-3, Notice of Total HUBZone Set-Aside
(JAN 1999) (15 U.S.C. 657a).

__ (4) 52.219-4, Notice of Price Evaluation Preference
for HUBZone Small Business Concerns (JULY 2005) (if the
offeror elects to waive the preference, it shall so indicate in its
offer) (15 U.S.C. 657a).

__ (5) [Reserved]
__ (6)(i) 52.219-6, Notice of Total Small Business Set-

Aside (JUNE 2003) (15 U.S.C. 644).
__ (ii) Alternate I (OCT 1995) of 52.219-6.
__ (iii) Alternate II (MAR 2004) of 52.219-6.

__ (7)(i) 52.219-7, Notice of Partial Small Business
Set-Aside (JUNE 2003) (15 U.S.C. 644).

__ (ii) Alternate I (OCT 1995) of 52.219-7.
__ (iii) Alternate II (MAR 2004) of 52.219-7.

__ (8) 52.219-8, Utilization of Small Business
Concerns (MAY 2004) (15 U.S.C. 637(d)(2) and (3)).

__ (9)(i) 52.219-9, Small Business Subcontracting
Plan (APR 2008) (15 U.S.C. 637(d)(4)).

__ (ii) Alternate I (OCT 2001) of 52.219-9.
__ (iii) Alternate II (OCT 2001) of 52.219-9.

__ (10) 52.219-14, Limitations on Subcontracting
(DEC 1996) (15 U.S.C. 637(a)(14)).

__ (11) 52.219-16, Liquidated Damages—Subcon-
tracting Plan (JAN 1999) (15 U.S.C. 637(d)(4)(F)(i)).

__ (12)(i) 52.219-23, Notice of Price Evaluation
Adjustment for Small Disadvantaged Business Concerns
(OCT 2008) (10 U.S.C. 2323) (if the offeror elects to waive
the adjustment, it shall so indicate in its offer).

__ (ii) Alternate I (JUNE 2003) of 52.219-23.
__ (13) 52.219-25, Small Disadvantaged Business

Participation Program—Disadvantaged Status and Reporting
(APR 2008) (Pub. L. 103-355, section 7102, and
10 U.S.C. 2323).

__ (14) 52.219-26, Small Disadvantaged Business
Participation Program— Incentive Subcontracting
(OCT 2000) (Pub. L. 103-355, section 7102, and
10 U.S.C. 2323).

__ (15) 52.219-27, Notice of Total Service-Disabled
Veteran-Owned Small Business Set-Aside (MAY 2004)
(15 U.S.C. 657 f).

__ (16) 52.219-28, Post Award Small Business
Program Rerepresentation (JUNE 2007) (15 U.S.C.
632(a)(2)).

__ (17) 52.222-3, Convict Labor (JUNE 2003)
(E.O. 11755).

__ (18) 52.222-19, Child Labor—Cooperation with
Authorities and Remedies (FEB 2008) (E.O. 13126).

__ (19) 52.222-21, Prohibition of Segregated Facilities
(FEB 1999).

__ (20) 52.222-26, Equal Opportunity (MAR 2007)
(E.O. 11246).

__ (21) 52.222-35, Equal Opportunity for Special
Disabled Veterans, Veterans of the Vietnam Era, and Other
Eligible Veterans (SEPT 2006) (38 U.S.C. 4212).

__ (22) 52.222-36, Affirmative Action for Workers with
Disabilities (JUN 1998) (29 U.S.C. 793).

__ (23) 52.222-37, Employment Reports on Special
Disabled Veterans, Veterans of the Vietnam Era, and Other
Eligible Veterans (SEPT 2006) (38 U.S.C. 4212).

__ (24) 52.222-39, Notification of Employee Rights
Concerning Payment of Union Dues or Fees (DEC 2004)
(E.O. 13201).

__ (25) 52.222-54, Employment Eligibility Verification
(JAN 2009). (Executive Order 12989).  (Not applicable to the
acquisition of commercially available off-the-shelf items or
certain other types of commercial items as prescribed in
22.1803.)
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__ (26)(i) 52.223-9, Estimate of Percentage of Recov-
ered Material Content for EPA–Designated Items
(MAY 2008) (42 U.S.C. 6962(c)(3)(A)(ii)). (Not applicable
to the acquisition of commercially available off-the-shelf
items.)

__ (ii) Alternate I (MAY 2008) of 52.223-9
(42 U.S.C. 6962(i)(2)(C)). (Not applicable to the acquisition
of commercially available off-the-shelf items.)

__ (27) 52.223-15, Energy Efficiency in Energy-
Consuming Products (DEC 2007) (42 U.S.C. 8259b).

__ (28)(i) 52.223-16, IEEE 1680 Standard for the
Environmental Assessment of Personal Computer Products
(DEC 2007) (E.O. 13423).

__ (ii) Alternate I (DEC 2007) of 52.223-16.
__ (29) 52.225-1, Buy American Act—Supplies

(FEB 2009) (41 U.S.C. 10a-10d).
__ (30)(i)52.225-3, Buy American Act—Free Trade

Agreements—Israeli Trade Act (FEB 2009) (41 U.S.C. 10a-
10d, 19 U.S.C. 3301 note, 19 U.S.C. 2112 note, Pub. L 108-
77, 108-78, 108-286, 109-53 and 109-169).

__ (ii) Alternate I (JAN 2004) of 52.225-3.
__ (iii) Alternate II (JAN 2004) of 52.225-3.

__ (31) 52.225-5, Trade Agreements (MAR 2009)
(19 U.S.C. 2501, et seq., 19 U.S.C. 3301 note).

__ (32) 52.225-13, Restrictions on Certain Foreign
Purchases (JUNE 2008) (E.O.’s, proclamations, and statutes
administered by the Office of Foreign Assets Control of the
Department of the Treasury).

__ (33) 52.226-4, Notice of Disaster or Emergency Area
Set-Aside (NOV 2007) (42 U.S.C. 5150).

__ (34) 52.226-5, Restrictions on Subcontracting
Outside Disaster or Emergency Area (NOV 2007) (42 U.S.C.
5150).

__ (35) 52.232-29, Terms for Financing of Purchases of
Commercial Items (FEB 2002) (41 U.S.C. 255(f),
10 U.S.C. 2307(f)).

__ (36) 52.232-30, Installment Payments for
Commercial Items (OCT 1995) (41 U.S.C. 255(f),
10 U.S.C. 2307(f)).

__ (37) 52.232-33, Payment by Electronic Funds
Transfer—Central Contractor Registration (OCT 2003)
(31 U.S.C. 3332).

__ (38) 52.232-34, Payment by Electronic Funds
Transfer—Other than Central Contractor Registration
(MAY 1999) (31 U.S.C. 3332).

__ (39) 52.232-36, Payment by Third Party
(MAY 1999) (31 U.S.C. 3332).

__ (40) 52.239-1, Privacy or Security Safeguards
(AUG 1996) (5 U.S.C. 552a).

__ (41)(i) 52.247-64, Preference for Privately Owned
U.S.-Flag Commercial Vessels (FEB 2006)
(46 U.S.C. Appx. 1241(b) and 10 U.S.C. 2631).

__ (ii) Alternate I (Apr 2003) of 52.247-64.
(c) The Contractor shall comply with the FAR clauses in

this paragraph (c), applicable to commercial services, that the

Contracting Officer has indicated as being incorporated in this
contract by reference to implement provisions of law or Exec-
utive orders applicable to acquisitions of commercial items:
[Contracting Officer check as appropriate.]

__ (1) 52.222-41, Service Contract Act of 1965
(Nov 2007) (41 U.S.C. 351, et seq.).

__ (2) 52.222-42, Statement of Equivalent Rates for
Federal Hires (MAY 1989) (29 U.S.C. 206 and
41 U.S.C. 351, et seq.).

__ (3) 52.222-43, Fair Labor Standards Act and Service
Contract Act—Price Adjustment (Multiple Year and Option
Contracts) (NOV 2006) (29 U.S.C. 206 and 41 U.S.C. 351,
et seq.).

__ (4) 52.222-44, Fair Labor Standards Act and Service
Contract Act—Price Adjustment (FEB 2002) (29 U.S.C. 206
and 41 U.S.C. 351, et seq.).

__ (5) 52.222-51, Exemption from Application of the
Service Contract Act to Contracts for Maintenance,
Calibration, or Repair of Certain Equipment—Requirements
(NOV 2007) (41  351, et seq.). 

__ (6) 52.222-53, Exemption from Application of the
Service Contract Act to Contracts for Certain Services—
Requirements (FEB 2009) (41 U.S.C. 351, et seq.). 

__ (7) 52.226-6, Promoting Excess Food Donation to
Nonprofit Organizations (MAR 2009) (Pub. L. 110-247).

__ (8) 52.237-11, Accepting and Dispensing of $1 Coin
(SEPT 2008) (31 U.S.C. 5112(p)(1)).

(d) Comptroller General Examination of Record. The
Contractor shall comply with the provisions of this
paragraph (d) if this contract was awarded using other than
sealed bid, is in excess of the simplified acquisition threshold,
and does not contain the clause at 52.215-2, Audit and
Records—Negotiation.

(1) The Comptroller General of the United States, or an
authorized representative of the Comptroller General, shall
have access to and right to examine any of the Contractor’s
directly pertinent records involving transactions related to this
contract.

(2) The Contractor shall make available at its offices at
all reasonable times the records, materials, and other evidence
for examination, audit, or reproduction, until 3 years after
final payment under this contract or for any shorter period
specified in FAR Subpart 4.7, Contractor Records Retention,
of the other clauses of this contract. If this contract is
completely or partially terminated, the records relating to the
work terminated shall be made available for 3 years after any
resulting final termination settelement. Records relating to
appeals under the disputes clause or to litigation or the settle-
ment of claims arising under or relating to this contract shall
be made available until such appeals, litigation, or claims are
finally resolved.

(3) As used in this clause, records include books, docu-
ments, accounting procedures and practices, and other data,
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regardless of type and regardless of form. This does not
require the Contractor to create or maintain any record that the
Contractor does not maintain in the ordinary course of busi-
ness or pursuant to a provision of law.

(e)(1) Notwithstanding the requirements of the clauses in
paragraphs (a), (b), (c), and (d) of this clause, the Contractor
is not required to flow down any FAR clause, other than those
in this paragraph (e)(1) in a subcontract for commercial items.
Unless otherwise indicated below, the extent of the flow down
shall be as required by the clause—

(i) 52.203-13, Contractor Code of Business Ethics
and Conduct (DEC 2008) (Pub. L. 110-252, Title VI, Chapter
1 (41 U.S.C. 251 note)).

(ii) 52.219-8, Utilization of Small Business Con-
cerns (MAY 2004) (15 U.S.C. 637(d)(2) and (3)), in all sub-
contracts that offer further subcontracting opportunities. If the
subcontract (except subcontracts to small business concerns)
exceeds $550,000 ($1,000,000 for construction of any public
facility), the subcontractor must include 52.219-8 in lower tier
subcontracts that offer subcontracting opportunities.

(iii) 52.222-26, Equal Opportunity (MAR 2007)
(E.O. 11246).

(iv) 52.222-35, Equal Opportunity for Special Dis-
abled Veterans, Veterans of the Vietnam Era, and Other Eligi-
ble Veterans (SEPT 2006) (38 U.S.C. 4212).

(v) 52.222-36, Affirmative Action for Workers with
Disabilities (JUNE 1998) (29 U.S.C. 793).

(vi) 52.222-39, Notification of Employee Rights
Concerning Payment of Union Dues or Fees (DEC 2004)
(E.O. 13201).

(vii) 52.222-41, Service Contract Act of 1965
(NOV 2007) (41 U.S.C. 351, et seq.).

(viii) 52.222-50, Combating Trafficking in Persons
(FEB 2009) (22 U.S.C. 7104(g)). 

___Alternate I (AUG 2007) of 52.222-50 (22 U.S.C.
7104(g)).

(ix) 52.222-51, Exemption from Application of the
Service Contract Act to Contracts for Maintenance, Calibra-
tion, or Repair of Certain Equipment-Requirements
(NOV 2007) (41 U.S.C. 351, et seq.).

(x) 52.222-53, Exemption from Application of the
Service Contract Act to Contracts for Certain Services-
Requirements (FEB 2009) (41 U.S.C. 351, et seq.).

(xi) 52.222-54, Employment Eligibility Verification
(JAN 2009).

(xii) 52.226-6, Promoting Excess Food Donation to
Nonprofit Organizations (MAR 2009) (Pub. L. 110-247).
Flow down required in accordance with paragraph (e) of FAR
clause 52.226-6.

(xiii) 52.247-64, Preference for Privately Owned
U.S.-Flag Commercial Vessels (FEB 2006) (46 U.S.C.
Appx. 1241(b) and 10 U.S.C. 2631). Flow down required in
accordance with paragraph (d) of FAR clause 52.247-64.

(2) While not required, the contractor may include in its
subcontracts for commercial items a minimal number of addi-
tional clauses necessary to satisfy its contractual obligations.

(End of clause)

Alternate I (Feb 2000). As prescribed in 12.301(b)(4),
delete paragraph (d) from the basic clause, redesignate
paragraph (e) as paragraph (d), and revise the reference to
“paragraphs (a), (b), (c), or (d) of this clause” in the redesig-
nated paragraph (d) to read “paragraphs (a), (b), and (c) of this
clause.”

52.213-1 Fast Payment Procedure.
As prescribed in 13.404, insert the following clause:

FAST PAYMENT PROCEDURE (MAY 2006)

(a) General. The Government will pay invoices based on
the Contractor’s delivery to a post office or common carrier
(or, if shipped by other means, to the point of first receipt by
the Government).

(b) Responsibility for supplies.(1) Title to the supplies
passes to the Government upon delivery to—

(i) A post office or common carrier for shipment to
the specific destination; or

(ii) The point of first receipt by the Government, if
shipment is by means other than Postal Service or common
carrier.

(2) Notwithstanding any other provision of the contract,
order, or blanket purchase agreement, the Contractor shall—

(i) Assume all responsibility and risk of loss for sup-
plies not received at destination, damaged in transit, or not
conforming to purchase requirements; and

(ii) Replace, repair, or correct those supplies
promptly at the Contractor’s expense, if instructed to do so by
the Contracting Officer within 180 days from the date title to
the supplies vests in the Government.

(c) Preparation of invoice. (1) Upon delivery to a post
office or common carrier (or, if shipped by other means, the
point of first receipt by the Government), the Contractor
shall—

(i) Prepare an invoice as provided in this contract,
order, or blanket purchase agreement; and

(ii) Display prominently on the invoice “FAST
PAY.” Invoices not prominently marked “FAST PAY” via
manual or electronic means may be accepted by the payment
office for fast payment. If the payment office declines to make
fast payment, the Contractor shall be paid in accordance with
procedures applicable to invoices to which the Fast Payment
clause does not apply.

(2) If the purchase price excludes the cost of transpor-
tation, the Contractor shall enter the prepaid shipping cost on
the invoice as a separate item. The Contractor shall not
include the cost of parcel post insurance. If transportation
charges are stated separately on the invoice, the Contractor

FAC 2005–31 MARCH 19, 2009

http://uscode.house.gov/uscode-cgi/fastweb.exe?getdoc+uscview+t13t16+492+90++%2815%29%20%20AND%20%28%2815%29%20ADJ%20USC%29%3ACITE%20%20%20%20%20%20%20%20%20
http://uscode.house.gov/uscode-cgi/fastweb.exe?getdoc+uscview+t37t40+200+2++%2838%29%20%20AND%20%28%2838%29%20ADJ%20USC%29%3ACITE%20%20%20%20%20%20%20%20%20
http://uscode.house.gov/uscode-cgi/fastweb.exe?getdoc+uscview+t29t32+2+78++%2829%29%20%20AND%20%28%2829%29%20ADJ%20USC%29%3ACITE%20%20%20%20%20%20%20%20%20
http://uscode.house.gov/uscode-cgi/fastweb.exe?getdoc+uscview+t41t42+2+13++%2841%29%20%20AND%20%28%2841%29%20ADJ%20USC%29%3ACITE%20%20%20%20%20%20%20%20%20
http://uscode.house.gov/uscode-cgi/fastweb.exe?getdoc+uscview+t45t48+351+1++%2846%29%20%20AND%20%28%2846%29%20ADJ%20USC%29%3ACITE%20%20%20%20%20%20%20%20%20
http://uscode.house.gov/uscode-cgi/fastweb.exe?getdoc+uscview+t45t48+351+1++%2846%29%20%20AND%20%28%2846%29%20ADJ%20USC%29%3ACITE%20%20%20%20%20%20%20%20%20
http://uscode.house.gov/uscode-cgi/fastweb.exe?getdoc+uscview+t09t12+37+408++%2810%29%20%2
http://uscode.house.gov/uscode-cgi/fastweb.exe?getdoc+uscview+t21t25+618+103++%2822%29%20%20AND%20%28%2822%29%20ADJ%20USC%29%3ACITE%20%20%20%20%20%20%20%20%20
http://uscode.house.gov/
http://uscode.house.gov/
http://uscode.house.gov/
http://uscode.house.gov/uscode-cgi/fastweb.exe?getdoc+uscview+t21t25+618+103++%2822%29%20%20AND%20%28%2822%29%20ADJ%20USC%29%3ACITE%20%20%20%20%20%20%20%20%20
http://uscode.house.gov/uscode-cgi/fastweb.exe?getdoc+uscview+t21t25+618+103++%2822%29%20%20AND%20%28%2822%29%20ADJ%20USC%29%3ACITE%20%20%20%20%20%20%20%20%20


52.213-2 FEDERAL ACQUISITION REGULATION

52.2-42

shall retain related paid freight bills or other transportation
billings paid separately for a period of 3 years and shall fur-
nish the bills to the Government upon request.

(3) If this contract, order, or blanket purchase agreement
requires the preparation of a receiving report, the Contractor
shall either—

(i) Submit the receiving report on the prescribed
form with the invoice; or

(ii) Include the following information on the invoice:
(A) Shipment number.
(B) Mode of shipment.
(C) At line item level—

(1) National stock number and/or manufac-
turer’s part number;

(2) Unit of measure;
(3) Ship-To Point;
(4) Mark-For Point, if in the contract; and
(5) FEDSTRIP/MILSTRIP document num-

ber, if in the contract.
(4) If this contract, order, or blanket purchase agreement

does not require preparation of a receiving report on a pre-
scribed form, the Contractor shall include on the invoice the
following information at the line item level, in addition to that
required in paragraph (c)(1) of this clause:

(i) Ship-To Point.
(ii) Mark-For Point.
(iii) FEDSTRIP/MILSTRIP document number, if in

the contract.
(5) Where a receiving report is not required, the Con-

tractor shall include a copy of the invoice in each shipment.
(d) Certification of invoice. The Contractor certifies by

submitting an invoice to the Government that the supplies
being billed to the Government have been shipped or deliv-
ered in accordance with shipping instructions issued by the
ordering officer, in the quantities shown on the invoice, and
that the supplies are in the quantity and of the quality desig-
nated by the contract, order, or blanket purchase agreement.

(e) FAST PAY container identification. TheContractor shall
mark all outer shipping containers “FAST PAY” When outer
shipping containers are not marked “FAST PAY,” the payment
office may make fast payment. If the payment office declines
to make fast payment, the Contractor shall be paid in accor-
dance with procedures applicable to invoices to which the Fast
Payment clause does not apply.

(End of clause)

52.213-2 Invoices.
As prescribed in 13.302-5(b), insert the following clause:

INVOICES (APR 1984)

The Contractor’s invoices must be submitted before pay-
ment can be made. The Contractor will be paid on the basis
of the invoice, which must state—

(a) The starting and ending dates of the subscription deliv-
ery; and

(b) Either that orders have been placed in effect for the
addressees required, or that the orders will be placed in effect
upon receipt of payment.

(End of clause)

52.213-3 Notice to Supplier.
As prescribed in 13.302-5(c), insert the following clause:

NOTICE TO SUPPLIER (APR 1984)

This is a firm order ONLY if your price does not exceed the
maximum line item or total price in the Schedule. Submit
invoices to the Contracting Officer. If you cannot perform in
exact accordance with this order, WITHHOLD PERFORMANCE,
and notify the Contracting Officer immediately, giving your
quotation.

(End of clause)

52.213-4 Terms and Conditions—Simplified Acquisitions 
(Other Than Commercial Items).
As prescribed in 13.302-5(d), insert the following clause:

TERMS AND CONDITIONS—SIMPLIFIED ACQUISITIONS 
(OTHER THAN COMMERCIAL ITEMS) ( MAR 2009)

(a) The Contractor shall comply with the following Federal
Acquisition Regulation (FAR) clauses that are incorporated
by reference:

(1) The clauses listed below implement provisions of
law or Executive order:

(i) 52.222-3, Convict Labor (JUNE 2003)
(E.O. 11755).

(ii) 52.222-21, Prohibition of Segregated Facilities
(FEB 1999) (E.O. 11246).

(iii) 52.222-26, Equal Opportunity (MAR 2007)
(E.O. 11246).

(iv) 52.222-50, Combating Trafficking in Persons
(FEB 2009) (22 U.S.C. 7104(g)).

(v) 52.225-13, Restrictions on Certain Foreign Pur-
chases (FEB 2006) (E.o.s, proclamations, and statutes admin-
istered by the Office of Foreign Assets Control of the
Department of the Treasury).

(vi) 52.233-3, Protest After Award (AUG 1996)
(31 U.S.C. 3553).

(vii) 52.233-4, Applicable Law for Breach of Con-
tract Claim (OCT 2004) (Pub. L. 108-77, 108-78).

(2) Listed below are additional clauses that apply:
(i) 52.232-1, Payments (APR 1984).
(ii) 52.232-8, Discounts for Prompt Payment

(FEB 2002).
(iii) 52.232-11, Extras (APR 1984).
(iv) 52.232-25, Prompt Payment (OCT 2008).
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(v) 52.233-1, Disputes (JULY 2002).
(vi) 52.244-6, Subcontracts for Commercial Items

(FEB 2009).
(vii) 52.253-1, Computer Generated Forms

(JAN 1991).
(b) The Contractor shall comply with the following FAR

clauses, incorporated by reference, unless the circumstances
do not apply:

(1) The clauses listed below implement provisions of
law or Executive order:

(i) 52.222-19, Child Labor—Cooperation with
Authorities and Remedies (FEB 2008) (E.O. 13126). (Applies
to contracts for supplies exceeding the micro-purchase thresh-
old.)

(ii) 52.222-20, Walsh-Healey Public Contracts Act
(DEC 1996) (41 U.S.C. 35-45) (Applies to supply contracts
over $10,000 in the United States, Puerto Rico, or the U.S.
Virgin Islands).

(iii) 52.222-35, Equal Opportunity for Special Dis-
abled Veterans, Veterans of the Vietnam Era, and Other Eligi-
ble Veterans (SEPT 2006) (38 U.S.C. 4212) (Applies to
contracts of $100,000 or more).

(iv) 52.222-36, Affirmative Action for Workers with
Disabilities (JUNE 1998) (29 U.S.C. 793). (Applies to con-
tracts over $10,000, unless the work is to be performed outside
the United States by employees recruited outside the United
States.) (For purposes of this clause, United States includes
the 50 States, the District of Columbia, Puerto Rico, the
Northern Mariana Islands, American Samoa, Guam, the U.S.
Virgin Islands, and Wake Island.)

(v) 52.222-37, Employment Reports on Special Dis-
abled Veterans, Veterans of the Vietnam Era, and Other Eligi-
ble Veterans (SEPT 2006) (38 U.S.C. 4212) (Applies to
contracts of $100,000 or more).

(vi) 52.222-41, Service Contract Act of 1965
(NOV 2007) (41 U.S.C. 351, et seq.) (Applies to service con-
tracts over $2,500 that are subject to the Service Contract Act
and will be performed in the United States, District of Colum-
bia, Puerto Rico, the Northern Mariana Islands, American
Samoa, Guam, the U.S. Virgin Islands, Johnston Island, Wake
Island, or the outer continental shelf lands.)

(vii) 52.223-5, Pollution Prevention and Right-to-
Know Information (AUG 2003) (E.O. 13148) (Applies to ser-
vices performed on Federal facilities).

(viii) 52.223-15, Energy Efficiency in Energy-Con-
suming Products (DEC 2007) (42 U.S.C. 8259b) (Unless
exempt pursuant to 23.204, applies to contracts when energy-
consuming products listed in the ENERGY STAR® Program
or Federal Energy Management Program (FEMP) will be—

(A) Delivered;
(B) Acquired by the Contractor for use in per-

forming services at a Federally-controlled facility;

(C) Furnished by the Contractor for use by the
Government; or

(D) Specified in the design of a building or work,
or incorporated during its construction, renovation, or main-
tenance.)

(ix) 52.225-1, Buy American Act—Supplies
(FEB 2009) (41 U.S.C. 10a-10d) (Applies to contracts for
supplies, and to contracts for services involving the furnishing
of supplies, for use in the United States or its outlying areas,
if the value of the supply contract or supply portion of a ser-
vice contract exceeds the micro-purchase threshold and the
acquisition—

(A) Is set aside for small business concerns; or
(B) Cannot be set aside for small business con-

cerns (see 19.502-2), and does not exceed $25,000).
(x) 52.232-33, Payment by Electronic Funds Trans-

fer—Central Contractor Registration (OCT 2003). (Applies
when the payment will be made by electronic funds transfer
(EFT) and the payment office uses the Central Contractor
Registration (CCR) database as its source of EFT
information.)

(xi) 52.232-34, Payment by Electronic Funds Trans-
fer—Other than Central Contractor Registration (MAY 1999).
(Applies when the payment will be made by EFT and the pay-
ment office does not use the CCR database as its source of
EFT information.)

(xii) 52.247-64, Preference for Privately Owned
U.S.-Flag Commercial Vessels (FEB 2006)
(46 U.S.C. App. 1241). (Applies to supplies transported by
ocean vessels (except for the types of subcontracts listed at
47.504(d).)

(2) Listed below are additional clauses that may apply:
(i) 52.209-6, Protecting the Government’s Interest

When Subcontracting with Contractors Debarred, Suspended,
or Proposed for Debarment (SEPT 2006) (Applies to contracts
over $30,000).

(ii) 52.211-17, Delivery of Excess Quantities
(SEPT 1989) (Applies to fixed-price supplies).

(iii) 52.226-6, Promoting Excess Food Donation to
Nonprofit Organizations (MAR 2009) (Pub. L. 110-247)
(Applies to contracts greater than $25,000 that provide for the
provision, the service, or the sale of food in the United States.)

(iv) 52.247-29, F.o.b. Origin (FEB 2006) (Applies to
supplies if delivery is f.o.b. origin).

(v) 52.247-34, F.o.b. Destination (NOV 1991)
(Applies to supplies if delivery is f.o.b. destination).

(c) FAR 52.252-2, Clauses Incorporated by Reference
(FEB 1998). This contract incorporates one or more clauses by
reference, with the same force and effect as if they were given
in full text. Upon request, the Contracting Officer will make
their full text available. Also, the full text of a clause may be
accessed electronically at this/these address(es):
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________________________________________________
________________________________________________

[Insert one or more Internet addresses]

(d) Inspection/Acceptance. The Contractor shall tender for
acceptance only those items that conform to the requirements
of this contract. The Government reserves the right to inspect
or test any supplies or services that have been tendered for
acceptance. The Government may require repair or replace-
ment of nonconforming supplies or reperformance of noncon-
forming services at no increase in contract price. The
Government must exercise its postacceptance rights—

(1) Within a reasonable period of time after the defect
was discovered or should have been discovered; and

(2) Before any substantial change occurs in the condi-
tion of the item, unless the change is due to the defect in the
item.

(e) Excusable delays. The Contractor shall be liable for
default unless nonperformance is caused by an occurrence
beyond the reasonable control of the Contractor and without
its fault or negligence, such as acts of God or the public
enemy, acts of the Government in either its sovereign or con-
tractual capacity, fires, floods, epidemics, quarantine restric-
tions, strikes, unusually severe weather, and delays of
common carriers. The Contractor shall notify the Contracting
Officer in writing as soon as it is reasonably possible after the
commencement of any excusable delay, setting forth the full
particulars in connection therewith, shall remedy such occur-
rence with all reasonable dispatch, and shall promptly give
written notice to the Contracting Officer of the cessation of
such occurrence.

(f) Termination for the Government's convenience. The
Government reserves the right to terminate this contract, or

any part hereof, for its sole convenience. In the event of such
termination, the Contractor shall immediately stop all work
hereunder and shall immediately cause any and all of its sup-
pliers and subcontractors to cease work. Subject to the terms
of this contract, the Contractor shall be paid a percentage of
the contract price reflecting the percentage of the work per-
formed prior to the notice of termination, plus reasonable
charges that the Contractor can demonstrate to the satisfaction
of the Government, using its standard record keeping system,
have resulted from the termination. The Contractor shall not
be required to comply with the cost accounting standards or
contract cost principles for this purpose. This paragraph does
not give the Government any right to audit the Contractor’s
records. The Contractor shall not be paid for any work per-
formed or costs incurred that reasonably could have been
avoided.

(g) Termination for cause. The Government may terminate
this contract, or any part hereof, for cause in the event of any
default by the Contractor, or if the Contractor fails to comply
with any contract terms and conditions, or fails to provide the
Government, upon request, with adequate assurances of
future performance. In the event of termination for cause, the
Government shall not be liable to the Contractor for any
amount for supplies or services not accepted, and the Contrac-
tor shall be liable to the Government for any and all rights and
remedies provided by law. If it is determined that the Govern-
ment improperly terminated this contract for default, such ter-
mination shall be deemed a termination for convenience.

(h) Warranty. The Contractor warrants and implies that the
items delivered hereunder are merchantable and fit for use for
the particular purpose described in this contract.

(End of clause)
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(1) Is wholly the growth, product, or manufacture of
Canada; or

(2) In the case of an article that consists in whole or in
part of materials from another country, has been substantially
transformed in Canada into a new and different article of com-
merce with a name, character, or use distinct from that of the
article or articles from which it was transformed. The term
refers to a product offered for purchase under a supply contract,
but for purposes of calculating the value of the end product
includes services (except transportation services) incidental to
the article, provided that the value of those incidental services
does not exceed that of the article itself.

(c) Delivery of end products. The Contracting Officer has
determined that NAFTA applies to this acquisition. Unless oth-
erwise specified, NAFTA applies to all items in the Schedule.
The Contractor shall deliver under this contract only domestic
end products except to the extent that, in its offer, it specified
delivery of foreign end products in the provision entitled “Buy
American Act—Free Trade Agreements—Israeli Trade Act
Certificate.” If the Contractor specified in its offer that the Con-
tractor would supply a Canadian end product, then the Contrac-
tor shall supply a Canadian end product or, at the Contractor's
option, a domestic end product.

Alternate II (Jan 2004). As prescribed in
25.1101(b)(1)(iii), add the following definition to
paragraph (a) of the basic clause, and substitute the following
paragraph (c) for paragraph (c) of the basic clause:

“Canadian end product” means an article that—

(1) Is wholly the growth, product, or manufacture of
Canada; or

(2) In the case of an article that consists in whole or in
part of materials from another country, has been substantially
transformed in Canada into a new and different article of com-
merce with a name, character, or use distinct from that of the
article or articles from which it was transformed. The term
refers to a product offered for purchase under a supply contract,
but for purposes of calculating the value of the end product
includes services (except transportation services) incidental to
the article, provided that the value of those incidental services
does not exceed that of the article itself.

(c) Delivery of end products. The Contracting Officer has
determined that NAFTA and the Israeli Trade Act apply to this
acquisition. Unless otherwise specified, these trade agreements
apply to all items in the Schedule. The Contractor shall deliver
under this contract only domestic end products except to the
extent that, in its offer, it specified delivery of foreign end prod-
ucts in the provision entitled “Buy American Act—Free Trade
Agreements—Israeli Trade Act Certificate.” If the Contractor
specified in its offer that the Contractor would supply a Cana-
dian end product or an Israeli end product, then the Contractor
shall supply a Canadian end product, an Israeli end product or,
at the Contractor's option, a domestic end product.

52.225-4 Buy American Act—Free Trade Agreements—
Israeli Trade Act Certificate.
As prescribed in 25.1101(b)(2)(i), insert the following

provision:

BUY AMERICAN ACT—FREE TRADE AGREEMENTS—
ISRAELI TRADE ACT CERTIFICATE (FEB 2009)

(a) The offeror certifies that each end product, except those
listed in paragraph (b) or (c) of this provision, is a domestic
end product and that for other than COTS items, the offeror
has considered components of unknown origin to have been
mined, produced, or manufactured outside the United States.
The terms “Bahrainian or Moroccan end product,” “commer-
cially available off-the-shelf (COTS) item,” “component,”
“domestic end product,” “end product,” “foreign end prod-
uct,” “Free Trade Agreement country,” “Free Trade Agree-
ment country end product,” “Israeli end product,” and”
“United States” are defined in the clause of this solicitation
entitled “Buy American Act–Free Trade Agreements–Israeli
Trade Act.”

(b) The offeror certifies that the following supplies are Free
Trade Agreement country end products (other than Bahrai-
nian or Moroccan end products) or Israeli end products as
defined in the clause of this solicitation entitled “Buy Amer-
ican Act—Free Trade Agreements—Israeli Trade Act”:

Free Trade Agreement Country End Products (Other than
Bahrainian or Moroccan End Products) or Israeli End Prod-
ucts:

[List as necessary]

(c) The offeror shall list those supplies that are foreign end
products (other than those listed in paragraph (b) of this pro-
vision) as defined in the clause of this solicitation entitled
“Buy American Act—Free Trade Agreements—Israeli Trade
Act.” The offeror shall list as other foreign end products those
end products manufactured in the United States that do not
qualify as domestic end products, i.e., an end product that is
not a COTS item and does not meet the component test in
paragraph (2) of the definition of “domestic end product.”

Other Foreign End Products:

[List as necessary]

LINE ITEM NO. COUNTRY OF ORIGIN

______________ _________________
______________ _________________
______________ _________________

LINE ITEM NO. COUNTRY OF ORIGIN

______________ _________________
______________ _________________
______________ _________________
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(d) The Government will evaluate offers in accordance
with the policies and procedures of Part 25 of the Federal
Acquisition Regulation.

(End of provision)

Alternate I (Jan 2004). As prescribed in 25.1101(b)(2)(ii),
substitute the following paragraph (b) for paragraph (b) of the
basic provision:

(b) The offeror certifies that the following supplies are
Canadian end products as defined in the clause of this solicita-
tion entitled “Buy American Act—Free Trade Agreements—
Israeli Trade Act”:

Canadian End Products:

[List as necessary]

Alternate II (Jan 2004). As prescribed in
25.1101(b)(2)(iii), substitute the following paragraph (b) for
paragraph (b) of the basic provision:

(b) The offeror certifies that the following supplies are
Canadian end products or Israeli end products as defined in the
clause of this solicitation entitled “Buy American Act—Free
Trade Agreements—Israeli Trade Act”:

CANADIAN OR ISRAELI END PRODUCTS:

[List as necessary]

52.225-5 Trade Agreements.
As prescribed in 25.1101(c)(1), insert the following clause:

TRADE AGREEMENTS (MAR 2009)

(a) Definitions. As used in this clause—
“Caribbean Basin country end product”—

(1) Means an article that—
(i)(A) Is wholly the growth, product, or manufacture

of a Caribbean Basin country; or
(B) In the case of an article that consists in whole

or in part of materials from another country, has been substan-
tially transformed in a Caribbean Basin country into a new and
different article of commerce with a name, character, or use
distinct from that of the article or articles from which it was
transformed; and

(ii) Is not excluded from duty-free treatment for Car-
ibbean countries under 19 U.S.C. 2703(b).

(A) For this reason, the following articles are not
Caribbean Basin country end products:

(1) Tuna, prepared or preserved in any manner
in airtight containers;

(2) Petroleum, or any product derived from
petroleum;

(3) Watches and watch parts (including cases,
bracelets, and straps) of whatever type including, but not lim-
ited to, mechanical, quartz digital, or quartz analog, if such
watches or watch parts contain any material that is the product
of any country to which the Harmonized Tariff Schedule of the
United States (HTSUS) column 2 rates of duty apply
(i.e., Afghanistan, Cuba, Laos, North Korea, and Vietnam);
and

(4) Certain of the following: textiles and
apparel articles; footwear, handbags, luggage, flat goods,
work gloves, and leather wearing apparel; or handloomed,
handmade, and folklore articles;

(B) Access to the HTSUS to determine duty-free
status of articles of these types is available at http://
www.usitc.gov/tata/hts/. In particular, see the following:

(1) General Note 3(c), Products Eligible for
Special Tariff treatment.

(2) General Note 17, Products of Countries
Designated as Beneficiary Countries under the United States-
Caribbean Basin Trade Partnership Act of 2000.

(3) Section XXII, Chapter 98, Subchapter II,
Articles Exported and Returned, Advanced or Improved
Abroad, U.S. Note 7(b).

(4) Section XXII, Chapter 98, Subchapter XX,
Goods Eligible for Special Tariff Benefits under the United
States-Caribbean Basin Trade Partnership Act; and

(2) Refers to a product offered for purchase under a sup-
ply contract, but for purposes of calculating the value of the
acquisition, includes services (except transportation services)
incidental to the article, provided that the value of those inci-
dental services does not exceed that of the article itself.

“Designated country” means any of the following
countries:

(1) A World Trade Organization Government Procure-
ment Agreement country (Aruba, Austria, Belgium, Bulgaria,
Canada, Cyprus, Czech Republic, Denmark, Estonia, Finland,
France, Germany, Greece, Hong Kong, Hungary, Iceland, Ire-
land, Israel, Italy, Japan, Korea (Republic of), Latvia, Liecht-
enstein, Lithuania, Luxembourg, Malta, Netherlands,
Norway, Poland, Portugal, Romania, Singapore, Slovak
Republic, Slovenia, Spain, Sweden, Switzerland, or United
Kingdom);

(2) A Free Trade Agreement country (Australia, Bahr-
ain, Canada, Chile, Dominican Republic, El Salvador, Guate-

LINE ITEM NO.
____________________________________________
____________________________________________
____________________________________________

LINE ITEM NO. COUNTRY OF ORIGIN

______________ _________________
______________ _________________
______________ _________________
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mala, Honduras, Mexico, Morocco, Nicaragua, or
Singapore);

(3) A least developed country (Afghanistan, Angola,
Bangladesh, Benin, Bhutan, Burkina Faso, Burundi, Cambo-
dia, Central African Republic, Chad, Comoros, Democratic
Republic of Congo, Djibouti, East Timor, Equatorial Guinea,
Eritrea, Ethiopia, Gambia, Guinea, Guinea-Bissau, Haiti, Kir-
ibati, Laos, Lesotho, Liberia, Madagascar, Malawi, Maldives,
Mali, Mauritania, Mozambique, Nepal, Niger, Rwanda,
Samoa, Sao Tome and Principe, Senegal, Sierra Leone,
Solomon Islands, Somalia, Tanzania, Togo, Tuvalu, Uganda,
Vanuatu, Yemen, or Zambia); or

(4) A Caribbean Basin country (Antigua and Barbuda,
Aruba, Bahamas, Barbados, Belize, British Virgin Islands,
Costa Rica, Dominica, Grenada, Guyana, Haiti, Jamaica,
Montserrat, Netherlands Antilles, St. Kitts and Nevis, St.
Lucia, St. Vincent and the Grenadines, or Trinidad and
Tobago).

“Designated country end product” means a WTO GPA
country end product, an FTA country end product, a least
developed country end product, or a Caribbean Basin country
end product.

“End product” means those articles, materials, and sup-
plies to be acquired under the contract for public use.

“Free Trade Agreement country end product” means an
article that—

(1) Is wholly the growth, product, or manufacture of a
Free Trade Agreement (FTA) country; or

(2) In the case of an article that consists in whole or in
part of materials from another country, has been substantially
transformed in an FTA country into a new and different article
of commerce with a name, character, or use distinct from that
of the article or articles from which it was transformed. The
term refers to a product offered for purchase under a supply
contract, but for purposes of calculating the value of the end
product includes services (except transportation services)
incidental to the article, provided that the value of those inci-
dental services does not exceed that of the article itself.

“Least developed country end product” means an article
that—

(1) Is wholly the growth, product, or manufacture of a
least developed country; or

(2) In the case of an article that consists in whole or in
part of materials from another country, has been substantially
transformed in a least developed country into a new and dif-
ferent article of commerce with a name, character, or use dis-
tinct from that of the article or articles from which it was
transformed. The term refers to a product offered for purchase
under a supply contract, but for purposes of calculating the
value of the end product, includes services (except transpor-
tation services) incidental to the article, provided that the
value of those incidental services does not exceed that of the
article itself.
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the offer that is based on the use of any foreign construction
material for which the Government has not yet determined an
exception applies.

(3) If the Government determines that a particular
exception requested in accordance with paragraph (c) of the
clause at FAR 52.225-9 does not apply, the Government will
evaluate only those offers based on use of the equivalent
domestic construction material, and the offeror shall be
required to furnish such domestic construction material. An
offer based on use of the foreign construction material for
which an exception was requested—

(i) Will be rejected as nonresponsive if this acquisi-
tion is conducted by sealed bidding; or

(ii) May be accepted if revised during negotiations.

(End of provision)

Alternate I (May 2002). As prescribed in 25.1102(b)(2),
substitute the following paragraph (b) for paragraph (b) of the
basic provision:

(b) Requests for determinations of inapplicability. An off-
eror requesting a determination regarding the inapplicability of
the Buy American Act shall submit the request with its offer,
including the information and applicable supporting data
required by paragraphs (c) and (d) of the clause at
FAR 52.225-9.

52.225-11 Buy American Act—Construction Materials 
under Trade Agreements.
As prescribed in 25.1102(c), insert the following clause:

BUY AMERICAN ACT—CONSTRUCTION MATERIALS 
UNDER TRADE AGREEMENTS (MAR 2009)

(a) Definitions. As used in this clause—
“Caribbean Basin country construction material” means a

construction material that—
(1) Is wholly the growth, product, or manufacture of a

Caribbean Basin country; or
(2) In the case of a construction material that consists in

whole or in part of materials from another country, has been
substantially transformed in a Caribbean Basin country into a
new and different construction material distinct from the
materials from which it was transformed.

“Commercially available off-the-shelf (COTS) item”—
(1) Means any item of supply (including construction

material) that is—
(i) A commercial item (as defined in paragraph (1) of

the definition at FAR 2.101);
(ii) Sold in substantial quantities in the commercial

marketplace; and
(iii) Offered to the Government, under a contract or

subcontract at any tier, without modification, in the same form
in which it is sold in the commercial marketplace; and

(2) Does not include bulk cargo, as defined in section 3
of the Shipping Act of 1984 ( 46 U.S.C. App. 1702), such as
agricultural products and petroleum products.

“Component” means an article, material, or supply incor-
porated directly into a construction material.

“Construction material” means an article, material, or sup-
ply brought to the construction site by the Contractor or sub-
contractor for incorporation into the building or work. The
term also includes an item brought to the site preassembled
from articles, materials, or supplies. However, emergency life
safety systems, such as emergency lighting, fire alarm, and
audio evacuation systems, that are discrete systems incorpo-
rated into a public building or work and that are produced as
complete systems, are evaluated as a single and distinct con-
struction material regardless of when or how the individual
parts or components of those systems are delivered to the con-
struction site. Materials purchased directly by the Govern-
ment are supplies, not construction material.

“Cost of components” means—
(1) For components purchased by the Contractor, the

acquisition cost, including transportation costs to the place of
incorporation into the construction material (whether or not
such costs are paid to a domestic firm), and any applicable
duty (whether or not a duty-free entry certificate is issued); or

(2) For components manufactured by the Contractor, all
costs associated with the manufacture of the component,
including transportation costs as described in paragraph (1) of
this definition, plus allocable overhead costs, but excluding
profit. Cost of components does not include any costs associ-
ated with the manufacture of the construction material.

“Designated country” means any of the following
countries:

(1) A World Trade Organization Government Procure-
ment Agreement country (Aruba, Austria, Belgium, Bulgaria,
Canada, Cyprus, Czech Republic, Denmark, Estonia, Finland,
France, Germany, Greece, Hong Kong, Hungary, Iceland, Ire-
land, Israel, Italy, Japan, Korea (Republic of), Latvia, Liecht-
enstein, Lithuania, Luxembourg, Malta, Netherlands,
Norway, Poland, Portugal, Romania, Singapore, Slovak
Republic, Slovenia, Spain, Sweden, Switzerland, or United
Kingdom);

(2) A Free Trade Agreement country (Australia, Bahr-
ain, Canada, Chile, Dominican Republic, El Salvador, Guate-
mala, Honduras, Mexico, Morocco, Nicaragua, or
Singapore);

(3) A least developed country (Afghanistan, Angola,
Bangladesh, Benin, Bhutan, Burkina Faso, Burundi, Cambo-
dia, Central African Republic, Chad, Comoros, Democratic
Republic of Congo, Djibouti, East Timor, Equatorial Guinea,
Eritrea, Ethiopia, Gambia, Guinea, Guinea-Bissau, Haiti, Kir-
ibati, Laos, Lesotho, Liberia, Madagascar, Malawi, Maldives,
Mali, Mauritania, Mozambique, Nepal, Niger, Rwanda,
Samoa, Sao Tome and Principe, Senegal, Sierra Leone,
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Solomon Islands, Somalia, Tanzania, Togo, Tuvalu, Uganda,
Vanuatu, Yemen, or Zambia); or

(4) A Caribbean Basin country (Antigua and Barbuda,
Aruba, Bahamas, Barbados, Belize, British Virgin Islands,
Costa Rica, Dominica, Grenada, Guyana, Haiti, Jamaica,
Montserrat, Netherlands Antilles, St. Kitts and Nevis, St.
Lucia, St. Vincent and the Grenadines, or Trinidad and
Tobago).

“Designated country construction material” means a con-
struction material that is a WTO GPA country construction
material, an FTA country construction material, a least devel-
oped country construction material, or a Caribbean Basin
country construction material.

“Domestic construction material” means—
(1) An unmanufactured construction material mined or

produced in the United States;
(2) A construction material manufactured in the United

States, if—
(i) The cost of its components mined, produced, or

manufactured in the United States exceeds 50 percent of the
cost of all its components. Components of foreign origin of
the same class or kind for which nonavailability determina-
tions have been made are treated as domestic; or

(ii) The construction material is a COTS item.
“Foreign construction material” means a construction

material other than a domestic construction material.
“Free Trade Agreement country construction material”

means a construction material that—
(1) Is wholly the growth, product, or manufacture of a

Free Trade Agreement (FTA) country; or
(2) In the case of a construction material that consists in

whole or in part of materials from another country, has been
substantially transformed in a FTA country into a new and dif-
ferent construction material distinct from the materials from
which it was transformed.

“Least developed country construction material” means a
construction material that—

(1) Is wholly the growth, product, or manufacture of a
least developed country; or

(2) In the case of a construction material that consists in
whole or in part of materials from another country, has been
substantially transformed in a least developed country into a
new and different construction material distinct from the
materials from which it was transformed.

“United States” means the 50 States, the District of Colum-
bia, and outlying areas.

“WTO GPA country construction material” means a con-
struction material that—

(1) Is wholly the growth, product, or manufacture of a
WTO GPA country; or

(2) In the case of a construction material that consists in
whole or in part of materials from another country, has been

substantially transformed in a WTO GPA country into a new
and different construction material distinct from the materials
from which it was transformed.

(b) Construction materials. (1) This clause implements
the Buy American Act (41 U.S.C. 10a-10d) by providing a
preference for domestic construction material.  In accordance
with 41 U.S.C. 431, the component test of the Buy American
Act is waived for construction material that is a COTS item
(See FAR 12.505(a)(2)).  In addition, the Contracting Officer
has determined that the WTO GPA and Free Trade Agree-
ments (FTAs) apply to this acquisition.  Therefore, the Buy
American Act restrictions are waived for designated county
construction materials.

(2) The Contractor shall use only domestic or desig-
nated country construction material in performing this con-
tract, except as provided in paragraphs (b)(3) and (b)(4) of this
clause.

(3) The requirement in paragraph (b)(2) of this clause
does not apply to the construction materials or components
listed by the Government as follows:
________________________________________________
[Contracting Officer to list applicable excepted materials or
indicate “none”]

(4) The Contracting Officer may add other foreign con-
struction material to the list in paragraph (b)(3) of this clause
if the Government determines that—

(i) The cost of domestic construction material would
be unreasonable. The cost of a particular domestic construc-
tion material subject to the restrictions of the Buy American
Act is unreasonable when the cost of such material exceeds
the cost of foreign material by more than 6 percent;

(ii) The application of the restriction of the Buy
American Act to a particular construction material would be
impracticable or inconsistent with the public interest; or

(iii) The construction material is not mined, pro-
duced, or manufactured in the United States in sufficient and
reasonably available commercial quantities of a satisfactory
quality.

(c) Request for determination of inapplicability of the Buy
American Act. (1)(i) Any Contractor request to use foreign
construction material in accordance with paragraph (b)(4) of
this clause shall include adequate information for Govern-
ment evaluation of the request, including—

(A) A description of the foreign and domestic
construction materials;

(B) Unit of measure;
(C) Quantity;
(D) Price;
(E) Time of delivery or availability;
(F) Location of the construction project;
(G) Name and address of the proposed supplier;

and
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(H) A detailed justification of the reason for use
of foreign construction materials cited in accordance with
paragraph (b)(3) of this clause.

(ii) A request based on unreasonable cost shall
include a reasonable survey of the market and a completed
price comparison table in the format in paragraph (d) of this
clause.

(iii) The price of construction material shall include
all delivery costs to the construction site and any applicable
duty (whether or not a duty-free certificate may be issued).

(iv) Any Contractor request for a determination sub-
mitted after contract award shall explain why the Contractor
could not reasonably foresee the need for such determination
and could not have requested the determination before con-
tract award. If the Contractor does not submit a satisfactory
explanation, the Contracting Officer need not make a
determination.

(2) If the Government determines after contract award
that an exception to the Buy American Act applies and the
Contracting Officer and the Contractor negotiate adequate
consideration, the Contracting Officer will modify the con-
tract to allow use of the foreign construction material. How-
ever, when the basis for the exception is the unreasonable
price of a domestic construction material, adequate consider-
ation is not less than the differential established in
paragraph (b)(4)(i) of this clause.

(3) Unless the Government determines that an excep-
tion to the Buy American Act applies, use of foreign construc-
tion material is noncompliant with the Buy American Act.

(d) Data. To permit evaluation of requests under
paragraph (c) of this clause based on unreasonable cost, the
Contractor shall include the following information and any
applicable supporting data based on the survey of suppliers:

[List name, address, telephone number, and contact for suppliers sur-
veyed. Attach copy of response; if oral, attach summary.]

[Include other applicable supporting information.]

[* Include all delivery costs to the construction site and any appli-
cable duty (whether or not a duty-free entry certificate is issued).]

(End of clause)

Alternate I (MAR 2009). As prescribed in 25.1102(c)(3),
add the following definition of “Bahrainian or Mexican con-
struction material” to paragraph (a) of the basic clause, and
substitute the following paragraphs (b)(1) and (b)(2) for para-
graphs (b)(1) and (b)(2) of the basic clause:

“Bahrainian or Mexican construction material” means a
construction material that—

(1) Is wholly the growth, product, or manufacture of
Bahrain or Mexico; or

(2) In the case of a construction material that consists in
whole or in part of materials from another country, has been
substantially transformed in Bahrain or Mexico into a new and
different construction material distinct from the materials from
which it was transformed.

(b) Construction materials. (1) This clause implements the
Buy American Act (41 U.S.C. 10a - 10d) by providing a pref-
erence for domestic construction material. In addition, the Con-
tracting Officer has determined that the WTO GPA and all the
Free Trade Agreements except NAFTA and the Bahrain FTA
apply to this acquisition.  In accordance with 41 U.S.C. 431, the
component test of the Buy American Act is waived for construc-
tion material that is a COTS item (See FAR 12.505(a)(2)).
Therefore, the Buy American Act restrictions are waived for
designated country construction materials other than Bahrai-
nian or Mexican construction materials.

(2) The Contractor shall use only domestic or designated
country construction material other than Bahrainian or Mexican
construction material in performing this contract, except as pro-
vided in paragraphs (b)(3) and (b)(4) of this clause.

52.225-12 Notice of Buy American Act Requirement—
Construction Materials under Trade Agreements.
As prescribed in 25.1102(d)(1), insert the following

provision:

NOTICE OF BUY AMERICAN ACT REQUIREMENT—
CONSTRUCTION MATERIALS UNDER TRADE AGREEMENTS 

(FEB 2009)

(a) Definitions. “Commercially available off-the-shelf
(COTS) item,” “construction material,” “designated country
construction material,” “domestic construction material,” and
“foreign construction material,” as used in this provision, are
defined in the clause of this solicitation entitled “Buy Amer-
ican Act—Construction Materials Under Trade Agreements”
(Federal Acquisition Regulation (FAR) clause 52.225-11).

(b) Requests for determination of inapplicability. An off-
eror requesting a determination regarding the inapplicability
of the Buy American Act should submit the request to the
Contracting Officer in time to allow a determination before
submission of offers. The offeror shall include the information

FOREIGN AND DOMESTIC CONSTRUCTION MATERIALS PRICE 
COMPARISON

Construction 
Material Description

Unit of
Measure Quantity Price

(Dollars)*
Item 1:
Foreign construction 

material
_______ _______ _______

Domestic construction 
material

_______ _______ _______

Item 2:
Foreign construction 

material
_______ _______ _______

Domestic construction 
material

_______ _______ _______
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and applicable supporting data required by paragraphs (c) and
(d) of FAR clause 52.225-11 in the request. If an offeror has
not requested a determination regarding the inapplicability of
the Buy American Act before submitting its offer, or has not
received a response to a previous request, the offeror shall
include the information and supporting data in the offer.

(c) Evaluation of offers.(1) The Government will evaluate
an offer requesting exception to the requirements of the Buy
American Act, based on claimed unreasonable cost of domes-
tic construction materials, by adding to the offered price the
appropriate percentage of the cost of such foreign construc-
tion material, as specified in paragraph (b)(4)(i) of
FAR clause 52.225-11.

(2) If evaluation results in a tie between an offeror that
requested the substitution of foreign construction material
based on unreasonable cost and an offeror that did not request
an exception, the Contracting Officer will award to the offeror
that did not request an exception based on unreasonable cost.

(d) Alternate offers.(1) When an offer includes foreign
construction material, other than designated country construc-
tion material, that is not listed by the Government in this solic-
itation in paragraph (b)(3) of FAR clause 52.225-11, the
offeror also may submit an alternate offer based on use of
equivalent domestic or designated country construction
material.

(2) If an alternate offer is submitted, the offeror shall
submit a separate Standard Form 1442 for the alternate offer,
and a separate price comparison table prepared in accordance
with paragraphs (c) and (d) of FAR clause 52.225-11 for the
offer that is based on the use of any foreign construction mate-
rial for which the Government has not yet determined an
exception applies.

(3) If the Government determines that a particular
exception requested in accordance with paragraph (c) of
FAR clause 52.225-11 does not apply, the Government will
evaluate only those offers based on use of the equivalent
domestic or designated country construction material, and the
offeror shall be required to furnish such domestic or desig-
nated country construction material. An offer based on use of
the foreign construction material for which an exception was
requested—

(i) Will be rejected as nonresponsive if this acquisi-
tion is conducted by sealed bidding; or

(ii) May be accepted if revised during negotiations.

(End of provision)

Alternate I (May 2002). As prescribed in 25.1102(d)(2),
substitute the following paragraph (b) for paragraph (b) of the
basic provision:

(b) Requests for determination of inapplicability. An off-
eror requesting a determination regarding the inapplicability of
the Buy American Act shall submit the request with its offer,

including the information and applicable supporting data
required by paragraphs (c) and (d) of FAR clause 52.225-11.

Alternate II (Aug 2007). As prescribed in 25.1102(d)(3),
add the definition of “Bahrainian or Mexican construction
material” to paragraph (a) and substitute the following para-
graph (d) for paragraph (d) of the basic provision:

(d) Alternate offers. (1) When an offer includes foreign
construction material, except foreign construction material
from a designated country other than Bahrain or Mexico, that is
not listed by the Government in this solicitation in paragraph
(b)(3) of FAR clause 52.225-11, the offeror also may submit an
alternate offer based on use of equivalent domestic or desig-
nated country construction material other than Bahrainian or
Mexican construction material.

(2) If an alternate offer is submitted, the offeror shall
submit a separate Standard Form 1442 for the alternate offer,
and a separate price comparison table prepared in accordance
with paragraphs (c) and (d) of FAR clause 52.225-11 for the
offer that is based on the use of any foreign construction mate-
rial for which the Government has not yet determined an excep-
tion applies.

(3) If the Government determines that a particular
exception requested in accordance with paragraph (c) of FAR
clause 52.225-11 does not apply, the Government will evaluate
only those offers based on use of the equivalent domestic or des-
ignated country construction material other than Bahrainian or
Mexican construction material. An offer based on use of the
foreign construction material for which an exception was
requested—

(i) Will be rejected as nonresponsive if this acquisi-
tion is conducted by sealed bidding; or

(ii) May be accepted if revised during negotiations.

52.225-13 Restrictions on Certain Foreign Purchases.
As prescribed in 25.1103(a), insert the following clause:

RESTRICTIONS ON CERTAIN FOREIGN PURCHASES 
(JUNE 2008)

(a) Except as authorized by the Office of Foreign Assets
Control (OFAC) in the Department of the Treasury, the Con-
tractor shall not acquire, for use in the performance of this
contract, any supplies or services if any proclamation, Exec-
utive order, or statute administered by OFAC, or if OFAC’s
implementing regulations at 31 CFR Chapter V, would pro-
hibit such a transaction by a person subject to the jurisdiction
of the United States.

(b) Except as authorized by OFAC, most transactions
involving Cuba, Iran, and Sudan are prohibited, as are most
imports from Burma or North Korea, into the United States or
its outlying areas. Lists of entities and individuals subject to
economic sanctions are included in OFAC’s List of Specially
Designated Nationals and Blocked Persons at http://
www.treas.gov/offices/enforcement/ofac/sdn. More informa-
tion about these restrictions, as well as updates, is available in
the OFAC’s regulations at 31 CFR Chapter V and/or on
OFAC’s website at http://www.treas.gov/offices/enforcement/
ofac.

http://www.treas.gov/offices/enforcement/ofac/sdn
http://www.treas.gov/offices/enforcement/ofac/sdn
http://www.treas.gov/offices/enforcement/ofac
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“Indian-owned economic enterprise” means any Indian-
owned (as determined by the Secretary of the Interior)
commercial, industrial, or business activity established or
organized for the purpose of profit, provided that Indian
ownership constitutes not less than 51 percent of the
enterprise.

“Indian tribe” means any Indian tribe, band, group, pueblo,
or community, including native villages and native groups
(including corporations organized by Kenai, Juneau, Sitka,
and Kodiak) as defined in the Alaska Native Claims Settle-
ment Act, that is recognized by the Federal Government as eli-
gible for services from BIA in accordance with
25 U.S.C. 1452(c).

“Interested party” means a prime contractor or an actual or
prospective offeror whose direct economic interest would be
affected by the award of a subcontract or by the failure to
award a subcontract.

(b) The Contractor shall use its best efforts to give Indian
organizations and Indian-owned economic enterprises
(25 U.S.C. 1544) the maximum practicable opportunity to
participate in the subcontracts it awards to the fullest extent
consistent with efficient performance of its contract.

(1) The Contracting Officer and the Contractor, acting
in good faith, may rely on the representation of an Indian orga-
nization or Indian-owned economic enterprise as to its eligi-
bility, unless an interested party challenges its status or the
Contracting Officer has independent reason to question that
status. In the event of a challenge to the representation of a
subcontractor, the Contracting Officer will refer the matter to
the—

U.S. Department of the Interior
Bureau of Indian Affairs (BIA)
Attn: Chief, Division of Contracting and Grants

Administration
1849 C Street, NW,
MS-2626-MIB
Washington, DC 20240-4000.

The BIA will determine the eligibility and notify the Contract-
ing Officer. No incentive payment will be made within
50 working days of subcontract award or while a challenge is
pending. If a subcontractor is determined to be an ineligible
participant, no incentive payment will be made under the
Indian Incentive Program.

(2) The Contractor may request an adjustment under the
Indian Incentive Program to the following:

(i) The estimated cost of a cost-type contract.
(ii) The target cost of a cost-plus-incentive-fee prime

contract.
(iii) The target cost and ceiling price of a fixed-price

incentive prime contract.
(iv) The price of a firm-fixed-price prime contract.

(3) The amount of the adjustment to the prime contract
is 5 percent of the estimated cost, target cost, or firm-fixed-

price included in the subcontract initially awarded to the
Indian organization or Indian-owned economic enterprise.

(4) The Contractor has the burden of proving the
amount claimed and must assert its request for an adjustment
prior to completion of contract performance.

(c) The Contracting Officer, subject to the terms and con-
ditions of the contract and the availability of funds, will autho-
rize an incentive payment of 5 percent of the amount paid to
the subcontractor. The Contracting Officer will seek funding
in accordance with agency procedures.

(End of clause)

52.226-2 Historically Black College or University and 
Minority Institution Representation.
As prescribed in 26.304, insert the following provision:

HISTORICALLY BLACK COLLEGE OR UNIVERSITY AND 
MINORITY INSTITUTION REPRESENTATION (OCT 2008)

(a) Definitions. As used in this provision—
“Historically black college or university” means an insti-

tution determined by the Secretary of Education to meet the
requirements of 34 CFR 608.2. For the Department of
Defense, the National Aeronautics and Space Administration,
and the Coast Guard, the term also includes any nonprofit
research institution that was an integral part of such a college
or university before November 14, 1986.

“Minority institution” means an institution of higher
education meeting the requirements of Section 365(3) of the
Higher Education Act of 1965 (20 U.S.C. 1067k), including a
Hispanic-serving institution of higher education, as defined in
Section 502(a) of the Act (20 U.S.C. 1101a).

(b) Representation. The offeror represents that it—
❏ is ❏ is not a historically black college or university;
❏ is ❏ is not a minority institution.

(End of provision)

52.226-3 Disaster or Emergency Area Representation.
As prescribed in 26.205(a), insert the following provision:

DISASTER OR EMERGENCY AREA REPRESENTATION 
(NOV 2007)

(a) Set-aside area. The area covered in this contract is:
________________________________________________
[Contracting Officer to fill in with definite geographic bound-
aries.]

(b) Representations. The offeror represents that it ❏ does
❏ does not reside or primarily do business in the designated
set-aside area.

(c) An offeror is considered to be residing or primarily
doing business in the set-aside area if, during the last twelve
months—

FAC 2005–27 OCTOBER 17, 2008
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(1) The offeror had its main operating office in the area;
and

(2) That office generated at least half of the offeror’s
gross revenues and employed at least half of the offeror’s per-
manent employees.

(d) If the offeror does not meet the criteria in paragraph (c)
of this provision, factors to be considered in determining
whether an offeror resides or primarily does business in the
set-aside area include—

(1) Physical location(s) of the offeror’s permanent
office(s) and date any office in the set-aside area(s) was estab-
lished; 

(2) Current state licenses;
(3) Record of past work in the set-aside area(s) (e.g.,

how much and for how long); 
(4) Contractual history the offeror has had with subcon-

tractors and/or suppliers in the set-aside area;
(5) Percentage of the offeror’s gross revenues attribut-

able to work performed in the set-aside area;
(6) Number of permanent employees the offeror

employs in the set-aside area;
(7) Membership in local and state organizations in the

set-aside area; and 
(8) Other evidence that establishes the offeror resides or

primarily does business in the set-aside area. For example,
sole proprietorships may submit utility bills and bank state-
ments. 

(e) If the offeror represents it resides or primarily does
business in the set-aside area, the offeror shall furnish docu-
mentation to support its representation if requested by the
Contracting Officer. The solicitation may require the offeror
to submit with its offer documentation to support the repre-
sentation.

(End of provision)

52.226-4 Notice of Disaster or Emergency Area Set-Aside.
As prescribed in 26.205(b), insert the following clause:

NOTICE OF DISASTER OR EMERGENCY AREA SET-ASIDE 
(NOV 2007)

(a) Set-aside area. Offers are solicited only from busi-
nesses residing or primarily doing business in
________________________________________________
[Contracting Officer to fill in with definite geographic bound-
aries.] Offers received from other businesses shall not be con-
sidered.

(b) This set-aside is in addition to any small business set-
aside contained in this contract.

(End of clause)

52.226-5 Restrictions on Subcontracting Outside Disaster 
or Emergency Area.
As prescribed in 26.205(c), insert the following clause:

RESTRICTIONS ON SUBCONTRACTING OUTSIDE 
DISASTER OR EMERGENCY AREA (NOV 2007)

(a) Definitions. The definitions of the following terms used
in this clause are found in the Small Business Administration
regulations at 13 CFR 125.6(e): cost of the contract, cost of
contract performance incurred for personnel, cost of manufac-
turing, cost of materials, personnel, and subcontracting.

(b) The Contractor agrees that in performance of the con-
tract in the case of a contract for—

(1) Services (except construction). At least 50 percent of
the cost of contract performance incurred for personnel shall
be expended for employees of the Contractor or employees of
other businesses residing or primarily doing business in the
area designated in the clause at FAR 52.226-4, Notice of
Disaster or Emergency Area Set-Aside;

(2) Supplies (other than procurement from a nonmanu-
facturer of such supplies). The Contractor or employees of
other businesses residing or primarily doing business in the
set-aside area shall perform work for at least 50 percent of the
cost of manufacturing the supplies, not including the cost of
materials;

(3) General construction. The Contractor will perform
at least 15 percent of the cost of the contract, not including the
cost of materials, with its own employees or employees of
other businesses residing or primarily doing business in the
set-aside area; or

(4) Construction by special trade Contractors. The
Contractor will perform at least 25 percent of the cost of the
contract, not including the cost of materials, with its own
employees or employees of other businesses residing or pri-
marily doing business in the set-aside area.

(End of clause)

52.226-6 Promoting Excess Food Donation to Nonprofit 
Organizations.
As prescribed in 26.404, insert the following clause:

PROMOTING EXCESS FEED DONATION TO NONPROFIT 
ORGANIZATIONS (MAR 2009)

(a) Definitions.  As used in this clause—
“Apparently wholesome food” means food that meets all

quality and labeling standards imposed by Federal, State, and
local laws and regulations even though the food may not be
readily marketable due to appearance, age, freshness, grade,
size, surplus, or other conditions.

“Excess food” means food that—
(1) Is not required to meet the needs of the executive

agencies; and
(2) Would otherwise be discarded.

“Food-insecure” means inconsistent access to sufficient,
safe, and nutritious food.

“Nonprofit organization” means any organization that is—
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(1) Described in section 501(c) of the Internal Revenue
Code of 1986; and

(2) Exempt from tax under section 501(a) of that Code.
(b) In accordance with the Federal Food Donation Act of

2008 (Pub. L. 110-247), the Contractor is encouraged, to the
maximum extent practicable and safe, to donate excess,
apparently wholesome food to nonprofit organizations that
provide assistance to food-insecure people in the United
States.

(c) Costs.  (1) The Contractor, including any subcontrac-
tors, shall assume the responsibility for all the costs and the
logistical support to collect, transport, maintain the safety of,
or distribute the excess, apparently wholesome food to the
nonprofit organization(s) that provides assistance to food-
insecure people.

(2) The Contractor will not be reimbursed for any costs
incurred or associated with the donation of excess foods.  Any
costs incurred for excess food donations are unallowable. 

(d) Liability. The Government and the Contractor, includ-
ing any subcontractors, shall be exempt from civil and crimi-
nal liability to the extent provided under the Bill Emerson
Good Samaritan Food Donation Act (42 U.S.C. 1791).  Noth-
ing in this clause shall be construed to supersede State or local
health regulations (subsection (f) of 42 U.S.C. 1791).

(e) Flowdown. The Contractor shall insert this clause in all
contracts, task orders, delivery orders, purchase orders, and
other similar instruments greater than $25,000 with its sub-
contractors or suppliers, at any tier, who will perform, under
this contract, the provision, service, or sale of food in the
United States.

(End of clause)
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52.225-9 Buy American Act—
Construction Materials.
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Requirement—Construction Materials.

25.1102(b)(1) P No A A

Alternate I 25.1102(b)(2) P No A A
52.225-11 Buy American Act—
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Agreements.
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52.227-2 Notice and Assistance 
Regarding Patent and Copyright 
Infringement.

27.201-2(b) C Yes I A A

52.227-3 Patent Indemnity. 27.201-2(c)(1) C Yes I A A A A A
Alternate I 27.201-2(c)(2) C Yes I A A A A A
Alternate II 27.201-2(c)(2) C Yes I A A A A A A
Alternate III 27.201-2(c)(3) C Yes I A A

52.227-4 Patent Indemnity—
Construction Contracts.

27.201-2(d)(1) C Yes A A A

Alternate I 27.201-2(d)(2) C Yes O O O
52.227-5 Waiver of Indemnity. 27.201-2(e) C Yes I A A A A A A A A A A A
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52.227-11 Patent Rights—Ownership by 
the Contractor.
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52.219-20 9000-0100
52.219-21 9000-0100
52.219-22 9000-0150
52.219-23 9000-0150
52.219-25 9000-0150
52.219-28 9000-0163
52.222-2 9000-0065
52.222-4 1215-0119
52.222-6 1215-0140
52.222-8 1215-0149 and

1215-0017
52.222-11 9000-0014
52.222-18 9000-0127
52.222-21 1215-0072
52.222-22 1215-0072
52.222-23 1215-0072
52.222-25 1215-0072
52.222-26 1215-0072
52.222-27 1215-0072
52.222-32 9000-0154
52.222-35 1215-0072
52.222-36 1215-0072
52.222-41 1215-0017 and

1215-0150
52.222-46 9000-0066
52.223-4 9000-0134
52.223-5 9000-0147
52.223-6(b)(5) 9000-0101
52.223-7 9000-0107
52.223-9 9000-0134
52.223-13 9000-0139
52.223-14 9000-0139
52.225-2 9000-0024
52.225-4 9000-0130
52.225-6 9000-0025
52.225-8 9000-0022
52.225-9 9000-0141
52.225-11 9000-0141
52.225-18 9000-0161
52.227-14 9000-0090
52.227-15 9000-0090
52.227-16 9000-0090
52.227-17 9000-0090
52.227-18 9000-0090
52.227-19 9000-0090
52.227-20 9000-0090
52.227-21 9000-0090
52.227-22 9000-0090
52.227-23 9000-0090
52.228-1 9000-0045
52.228-2 9000-0045

FAR segment OMB Control Number
52.228-12 9000-0135
52.228-13 9000-0045
52.228-15 9000-0045
52.228-16 9000-0045
52.229-2 9000-0059
52.230-6 9000-0129
52.232-1 9000-0070
52.232-2 9000-0070
52.232-3 9000-0070
52.232-4 9000-0070
52.232-5 9000-0070
52.232-6 9000-0070
52.232-7 9000-0070
52.232-8 9000-0070
52.232-9 9000-0070
52.232-10 9000-0070
52.232-11 9000-0070
52.232-12 9000-0073
52.232-13 9000-0010
52.232-14 9000-0010
52.232-15 9000-0010
52.232-16 9000-0010
52.232-20 9000-0074

52.232-22 9000-0074
52.232-27 9000-0102
52.232-29 9000-0138
52.232-30 9000-0138
52.232-31 9000-0138
52.232-32 9000-0138
52.233-1 9000-0035
52.234-1 9000-0133
52.236-5 9000-0062
52.236-13 1220-0029 and

9000-0060
52.236-15 9000-0058
52.236-19 9000-0064
52.241-1 9000-0126
52.241-3 9000-0122
52.241-7 9000-0123
52.241-13 9000-0124
52.243-1 9000-0026
52.243-2 9000-0026
52.243-3 9000-0026
52.243-4 9000-0026
52.243-6 9000-0026
52.243-7 9000-0026
52.245-1 9000-0075
52.245-9 9000-0075
52.246-2 9000-0077
52.246-3 9000-0077
52.246-4 9000-0077

FAR segment OMB Control Number
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1.107 Certifications.
In accordance with Section 29 of the Office of Federal Pro-

curement Policy Act (41 U.S.C. 425), as amended by
Section 4301 of the Clinger-Cohen Act of 1996 (Public
Law 104-106), a new requirement for a certification by a con-
tractor or offeror may not be included in this chapter unless—

(a) The certification requirement is specifically imposed
by statute; or

(b) Written justification for such certification is provided
to the Administrator for Federal Procurement Policy by the
Federal Acquisition Regulatory Council, and the Administra-
tor approves in writing the inclusion of such certification
requirement.

1.108 FAR conventions.
The following conventions provide guidance for interpret-

ing the FAR:
(a) Words and terms. Definitions in Part 2 apply to the

entire regulation unless specifically defined in another part,
subpart, section, provision, or clause. Words or terms defined
in a specific part, subpart, section, provision, or clause have
that meaning when used in that part, subpart, section, provi-
sion, or clause. Undefined words retain their common dictio-
nary meaning.

(b) Delegation of authority. Each authority is delegable
unless specifically stated otherwise (see 1.102-4(b)).

(c) Dollar thresholds. Unless otherwise specified, a spe-
cific dollar threshold for the purpose of applicability is the

52.246-5 9000-0077
52.246-6 9000-0077
52.246-7 9000-0077
52.246-8 9000-0077
52.246-10 9000-0077
52.246-12 9000-0077
52.246-15 9000-0077
52.247-2 9000-0053
52.247-29 9000-0061
52.247-30 9000-0061
52.247-31 9000-0061
52.247-32 9000-0061
52.247-33 9000-0061
52.247-34 9000-0061
52.247-35 9000-0061
52.247-36 9000-0061
52.247-37 9000-0061
52.247-38 9000-0061
52.247-39 9000-0061
52.247-40 9000-0061
52.247-41 9000-0061
52.247-42 9000-0061
52.247-43 9000-0061
52.247-44 9000-0061
52.247-48 9000-0061
52.247-51 9000-0057
52.247-53 9000-0055
52.247-57 9000-0061
52.247-63 9000-0054
52.247-64 9000-0061
52.247-68 9000-0056
52.248-1 9000-0027
52.248-2 9000-0027
52.248-3 9000-0027
52.249-2 9000-0028
52.249-3 9000-0028
52.249-5 9000-0028
52.249-6 9000-0028
52.249-11 9000-0028
52.250-1 9000-0029
SF 24 9000-0045
SF 25 9000-0045
SF 25A 9000-0045
SF 28 9000-0001
SF 34 9000-0045
SF 35 9000-0045
SF 273 9000-0045
SF 274 9000-0045
SF 275 9000-0045

FAR segment OMB Control Number
SF 330 9000-0157
SF 1403 9000-0011
SF 1404 9000-0011
SF 1405 9000-0011
SF 1406 9000-0011
SF 1407 9000-0011
SF 1408 9000-0011
SF 1413 9000-0014
SF 1416 9000-0045
SF 1418 9000-0045
SF 1428 9000-0075
SF 1429 9000-0075
SF 1435 9000-0012
SF 1436 9000-0012
SF 1437 9000-0012
SF 1438 9000-0012
SF 1439 9000-0012
SF 1440 9000-0012
SF 1443 9000-0010
SF 1444 9000-0089
SF 1445 9000-0089
SF 1446 9000-0089
OF 312 9000-0150

FAR segment OMB Control Number
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SUBPART 4.12—REPRESENTATIONS AND CERTIFICATIONS 4.1202

4.12-1

Subpart 4.12—Representations and 
Certifications

4.1200 Scope.
This subpart prescribes policies and procedures for requir-

ing submission and maintenance of representations and certi-
fications via the Online Representations and Certifications
Application (ORCA) to—

(a) Eliminate the administrative burden for contractors of
submitting the same information to various contracting
offices; and

(b) Establish a common source for this information to pro-
curement offices across the Government.

4.1201 Policy.
(a) Prospective contractors shall complete electronic

annual representations and certifications at http://
orca.bpn.gov in conjunction with required registration in the
Central Contractor Registration (CCR) database (see
FAR 4.1102).

(b)(1) Prospective contractors shall update the representa-
tions and certifications submitted to ORCA as necessary, but
at least annually, to ensure they are kept current, accurate, and
complete. The representations and certifications are effective
until one year from date of submission or update to ORCA.

(2) When any of the conditions in paragraph (b) of the
clause at 52.219-28, Post-Award Small Business Program
Rerepresentation, apply, contractors that represented they
were small businesses prior to award of a contract must update
the representations and certifications in ORCA as directed by
the clause. Contractors that represented they were other than
small businesses prior to award of a contract may update the
representations and certifications in ORCA as directed by the
clause, if their size status has changed since contract award.

(c) Data in ORCA is archived and is electronically retriev-
able. Therefore, when a prospective contractor has completed
representations and certifications electronically via ORCA,
the contracting officer must reference the date of ORCA ver-
ification in the contract file, or include a paper copy of the
electronically-submitted representations and certifications in
the file. Either of these actions satisfies contract file documen-
tation requirements of 4.803(a)(11). However, if an offeror
identifies changes to ORCA data pursuant to the FAR provi-
sions at 52.204-8(d) or 52.212-3(b), the contracting officer
must include a copy of the changes in the contract file.

4.1202 Solicitation provision and contract clause.
Except for commercial item solicitations issued under

FAR Part 12, insert in solicitations the provision at 52.204-8,
Annual Representations and Certifications. The contracting
officer shall check the applicable provisions at
52.204-8(c)(2). When the clause at 52.204-7, Central Con-

tractor Registration, is included in the solicitation, do not
include the following representations and certifications:

(a) 52.203-2, Certificate of Independent Price
Determination.

(b) 52.203-11, Certification and Disclosure Regarding
Payments to Influence Certain Federal Transactions.

(c) 52.204-3, Taxpayer Identification.
(d) 52.204-5, Women-Owned Business (Other Than Small

Business).
(e) 52.209-5, Certification Regarding Responsibility Mat-

ters.
(f) 52.214-14, Place of Performance—Sealed Bidding.
(g) 52.215-6, Place of Performance.
(h) 52.219-1, Small Business Program Representations

(Basic & Alternate I).
(i) 52.219-2, Equal Low Bids.
(j) 52.219-19, Small Business Concern Representation for

the Small Business Competitiveness Demonstration Program.
(k) 52.219-21, Small Business Size Representation for Tar-

geted Industry Categories Under the Small Business Compet-
itiveness Demonstration Program.

(l) 52.219-22, Small Disadvantaged Business Status (Basic
& Alternate I).

(m) 52.222-18, Certification Regarding Knowledge of
Child Labor for Listed End Products.

(n) 52.222-22, Previous Contracts and Compliance
Reports.

(o) 52.222-25, Affirmative Action Compliance.
(p) 52.222-38, Compliance with Veterans’ Employment

Reporting Requirements.
(q) 52.222-48, Exemption from Application of the Service

Contract Act to Contracts for Maintenance, Calibration, or
Repair of Certain Equipment Certification.

(r) 52.222-52, Exemption from Application of the Service
Contract Act to Contracts for Certain Services—Certification.

(s) 52.223-1, Biobased Product Certification.
(t) 52.223-4, Recovered Material Certification.
(u) 52.223-9, Estimate of Percentage of Recovered Mate-

rial Content for EPA-Designated Items (Alternate I only).
(v) 52.223-13, Certification of Toxic Chemical Release

Reporting.
(w) 52.225-2, Buy American Act Certificate.
(x) 52.225-4, Buy American Act—Free Trade Agree-

ments—Israeli Trade Act Certificate (Basic, Alternate I & II).
(y) 52.225-6, Trade Agreements Certificate.
(z) 52.225-20, Prohibition on Conducting Restricted Busi-

ness Operations in Sudan—Certification.
(aa) 52.226-2, Historically Black College or University

and Minority Institution Representation.
(bb) 52.227-6, Royalty Information (Basic & Alternate I).
(cc) 52.227-15, Representation of Limited Rights Data and

Restricted Computer Software.

*       *       *       *       *       *
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19.2-3

(i) The proposed acquisition is for supplies or ser-
vices currently being provided by a small business and the
proposed acquisition is of a quantity or estimated dollar value,
the magnitude of which makes it unlikely that small busi-
nesses can compete for the prime contract;

(ii) The proposed acquisition is for construction and
seeks to package or consolidate discrete construction projects
and the magnitude of this consolidation makes it unlikely that
small businesses can compete for the prime contract; or

(iii) The proposed acquisition is for a bundled
requirement. (See 10.001(c)(2)(i) for mandatory 30-day
notice requirement to incumbent small business concerns.)
The contracting officer shall provide all information relative
to the justification of contract bundling, including the acqui-
sition plan or strategy, and if the acquisition involves substan-
tial bundling, the information identified in 7.107(e). When the
acquisition involves substantial bundling, the contracting
officer shall also provide the same information to the agency
Office of Small and Disadvantaged Business Utilization.

(2) The contracting officer also must provide a state-
ment explaining why the—

(i) Proposed acquisition cannot be divided into rea-
sonably small lots (not less than economic production runs) to
permit offers on quantities less than the total requirement;

(ii) Delivery schedules cannot be established on a
realistic basis that will encourage small business participation
to the extent consistent with the actual requirements of the
Government;

(iii) Proposed acquisition cannot be structured so as
to make it likely that small businesses can compete for the
prime contract;

(iv) Consolidated construction project cannot be
acquired as separate discrete projects; or

(v) Bundling is necessary and justified.
(3) The 30-day notification process shall occur concur-

rently with other processing steps required prior to the issu-
ance of the solicitation.

(4) If the contracting officer rejects the SBA represen-
tative's recommendation made in accordance with
19.402(c)(2), the contracting officer shall document the basis
for the rejection and notify the SBA representative in accor-
dance with 19.505.

19.202-2 Locating small business sources.
The contracting officer must, to the extent practicable,

encourage maximum participation by small business, veteran-
owned small business, service-disabled veteran-owned small
business, HUBZone small business, small disadvantaged
business, and women-owned small business concerns in
acquisitions by taking the following actions:

(a) Before issuing solicitations, make every reasonable
effort to find additional small business concerns, unless lists

are already excessively long and only some of the concerns on
the list will be solicited. This effort should include contacting
the SBA procurement center representative (or, if a procure-
ment center representative is not assigned, see 19.402(a)).

(b) Publicize solicitations and contract awards through the
Governmentwide point of entry (see Subparts 5.2 and 5.3).

19.202-3 Equal low bids.
In the event of equal low bids (see 14.408-6), awards shall

be made first to small business concerns which are also labor
surplus area concerns, and second to small business concerns
which are not also labor surplus area concerns.

19.202-4 Solicitation.
The contracting officer must encourage maximum

response to solicitations by small business, veteran-owned
small business, service-disabled veteran-owned small busi-
ness, HUBZone small business, small disadvantaged busi-
ness, and women-owned small business concerns by taking
the following actions:

(a) Allow the maximum amount of time practicable for the
submission of offers.

(b) Furnish specifications, plans, and drawings with solic-
itations, or furnish information as to where they may be
obtained or examined.

(c) Provide to any small business concern, upon its request,
a copy of bid sets and specifications with respect to any con-
tract to be let, the name and telephone number of an agency
contact to answer questions related to such prospective con-
tract and adequate citations to each major Federal law or
agency rule with which such business concern must comply
in performing such contract other than laws or agency rules
with which the small business must comply when doing busi-
ness with other than the Government.

19.202-5 Data collection and reporting requirements.
Agencies must measure the extent of small business par-

ticipation in their acquisition programs by taking the follow-
ing actions:

(a) Require each prospective contractor to represent
whether it is a small business, veteran-owned small business,
service-disabled veteran-owned small business, HUBZone
small business, small disadvantaged business, or women-
owned small business concern (see the provision at 52.219-1,
Small Business Program Representations).

(b) Accurately measure the extent of participation by small
business, veteran-owned small business, service-disabled vet-
eran-owned small business, HUBZone small business, small
disadvantaged business, and women-owned small business
concerns in Government acquisitions in terms of the total
value of contracts placed during each fiscal year, and report
data to the SBA at the end of each fiscal year (see Subpart 4.6).
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19.2-4

(c) When the contract includes the clause at 52.219-28,
Post Award Small Business Program Rerepresentation, and
the conditions in the clause for rerepresenting are met—

(1) Require a contractor that represented itself as a small
business concern prior to award of the contract to rerepresent
its size status; and

(2) Permit a contractor that represented itself as other
than a small business concern prior to award to rerepresent its
size status.

19.202-6 Determination of fair market price.
(a) The fair market price shall be the price achieved in

accordance with the reasonable price guidelines in
15.404-1(b) for—

(1) Total and partial small business set-asides (see
Subpart 19.5);

(2) HUBZone set-asides (see Subpart 19.13);
(3) Contracts utilizing the price evaluation adjustment

for small disadvantaged business concerns (see
Subpart 19.11);

(4) Contracts utilizing the price evaluation preference
for HUBZone small business concerns (see Subpart 19.13);
and

(5) Service-disabled veteran-owned small business set-
asides (see Subpart 19.14).

(b) For 8(a) contracts, both with respect to meeting the
requirement at 19.806(b) and in order to accurately estimate
the current fair market price, contracting officers shall follow
the procedures at 19.807.
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19.3-1

Subpart 19.3—Determination of Small 
Business Status for Small Business Programs

19.301 Representations and rerepresentations.

19.301-1 Representation by the offeror.
(a) To be eligible for award as a small business, an offeror

must represent in good faith that it is a small business at the
time of its written representation. An offeror may represent
that it is a small business concern in connection with a specific
solicitation if it meets the definition of a small business con-
cern applicable to the solicitation and has not been determined
by the Small Business Administration (SBA) to be other than
a small business.

(b) The contracting officer shall accept an offeror’s repre-
sentation in a specific bid or proposal that it is a small business
unless (1) another offeror or interested party challenges the
concern’s small business representation or (2) the contracting
officer has a reason to question the representation. Challenges
of and questions concerning a specific representation shall be
referred to the SBA in accordance with 19.302.

(c) An offeror’s representation that it is a small business is
not binding on the SBA. If an offeror’s small business status
is challenged, the SBA will evaluate the status of the concern
and make a determination, which will be binding on the con-
tracting officer, as to whether the offeror is a small business.
A concern cannot become eligible for a specific award by tak-
ing action to meet the definition of a small business concern
after the SBA has determined that it is not a small business.

(d) If the SBA determines that the status of a concern as a
small business, veteran-owned small business, service-dis-
abled veteran-owned small business, HUBZone small busi-
ness, small disadvantaged business, or women-owned small
business has been misrepresented in order to obtain a set-aside
contract, an 8(a) subcontract, a subcontract that is to be
included as part or all of a goal contained in a subcontracting
plan, or a prime or subcontract to be awarded as a result, or in
furtherance of any other provision of Federal law that specif-
ically references Section 8(d) of the Small Business Act for a
definition of program eligibility, the SBA may take action as
specified in Sections 16(a) or 16(d) of the Act. If the SBA
declines to take action, the agency may initiate the process.
The SBA’s regulations on penalties for misrepresentations and
false statements are contained in 13 CFR 121.108 for small
business, 13 CFR 124.501 for 8(a) small business,
13 CFR 124.1011 for small disadvantaged business,
13 CFR 125.29 for veteran or service-disabled veteran-
owned small business, and 13 CFR 126.900 for HUBZone
small business.

19.301-2 Rerepresentation by a contractor that 
represented itself as a small business concern.
(a) Definition. As used in this subsection—

Long-term contract means a contract of more than five
years in duration, including options. However, the term does
not include contracts that exceed five years in duration
because the period of performance has been extended for a
cumulative period not to exceed six months under the clause
at 52.217-8, Option to Extend Services, or other appropriate
authority.

(b) A contractor that represented itself as a small business
concern before contract award must rerepresent its size status
for the North American Industry Classification System
(NAICS) code in the contract upon the occurrence of any of
the following:

(1) Within 30 days after execution of a novation agree-
ment or within 30 days after modification of the contract to
include the clause at 52.219-28, Post-Award Small Business
Program Rerepresentation, if the novation agreement was
executed prior to inclusion of this clause in the contract.

(2) Within 30 days after a merger or acquisition of the
contractor that does not require novation or within 30 days
after modification of the contract to include the clause at
52.219-28, Post-Award Small Business Program Rerepresen-
tation, if the merger or acquisition occurred prior to inclusion
of this clause in the contract.

(3) For long-term contracts—
(i) Within 60 to 120 days prior to the end of the fifth

year of the contract; and
(ii) Within 60 to 120 days prior to the date specified

in the contract for exercising any option thereafter.
(c) A contractor must rerepresent its size status in accor-

dance with the size standard in effect at the time of its rerep-
resentation that corresponds to the NAICS code that was
initially assigned to the contract.

(d) After a contractor rerepresents it is other than small in
accordance with 52.219-28, the agency may no longer include
the value of options exercised, modifications issued, orders
issued, or purchases made under blanket purchase agreements
on that contract in its small business prime contracting goal
achievements.  Agencies should issue a modification to the
contract capturing the rerepresentation and report it to FPDS
within 30 days after notification of the rerepresentation.

(e) A change in size status does not change the terms and
conditions of the contract.

19.301-3 Rerepresentation by a contractor that 
represented itself as other than a small business 
concern.
A contractor that represented itself as other than small

before contract award may, but is not required to, rerepresent
its size status when—

(a) The conditions in 19.301-2(b) apply; and
(b) The contractor qualifies as a small business concern

under the applicable size standard in effect at the time of its
rerepresentation.
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19.3-2

19.302 Protesting a small business representation or 
rerepresentation.
(a) An offeror, the SBA, or another interested party may

protest the small business representation of an offeror in a spe-
cific offer. However, for competitive 8(a) contracts, the filing
of a protest is limited to an offeror, the contracting officer, or
the SBA.

(b) Any time after offers are opened, the contracting officer
may question the small business representation of any offeror
in a specific offer by filing a contracting officer’s protest (see
paragraph (c) of this section).

(c)(1) Any contracting officer who receives a protest,
whether timely or not, or who, as the contracting officer,
wishes to protest the small business representation of an off-
eror, or rerepresentation of a contractor, shall promptly for-
ward the protest to the SBA Government Contracting Area
Office for the geographical area where the principal office of
the concern in question is located.

(2) The protest, or confirmation if the protest was initi-
ated orally, shall be in writing and shall contain the basis for
the protest with specific, detailed evidence to support the alle-
gation that the offeror is not small. The SBA will dismiss any
protest that does not contain specific grounds for the protest.

(d) In order to affect a specific solicitation, a protest must
be timely. SBA’s regulations on timeliness are contained in
13 CFR 121.1004. SBA’s regulations on timeliness related to
protests of disadvantaged status are contained in 13 CFR 124,
Subpart B.

(1) To be timely, a protest by any concern or other inter-
ested party must be received by the contracting officer (see
paragraphs (d)(1)(i) and (ii) of this section) by the close of
business of the 5th business day after bid opening (in sealed
bid acquisitions) or receipt of the special notification from the
contracting officer that identifies the apparently successful
offeror (in negotiated acquisitions) (see 15.503(a)(2)).

(i) A protest may be made orally if it is confirmed in
writing either within the 5-day period or by letter postmarked
no later than 1 business day after the oral protest.

(ii) A protest may be made in writing if it is delivered
to the contracting officer by hand, telegram, or letter post-
marked within the 5-day period.

(2) A contracting officer’s protest is always considered
timely whether filed before or after award.

(3) A protest under a Multiple Award Schedule will be
timely if received by SBA at any time prior to the expiration
of the contract period, including renewals.

(e) Upon receipt of a protest from or forwarded by the Con-
tracting Office, the SBA will—

(1) Notify the contracting officer and the protester of the
date it was received, and that the size of the concern being
challenged is under consideration by the SBA; and

(2) Furnish to the concern whose representation is being
protested a copy of the protest and a blank SBA Form 355,
Application for Small Business Determination, by certified
mail, return receipt requested.

(f) Within 3 business days after receiving a copy of the pro-
test and the form, the challenged concern must file with the
SBA a completed SBA Form 355 and a statement answering
the allegations in the protest, and furnish evidence to support
its position. If the concern does not submit the required mate-
rial within the 3 business days or another period of time
granted by the SBA, the SBA may assume that the disclosure
would be contrary to the concern’s interests.

(g)(1) Within 10 business days after receiving a protest, the
challenged concern’s response, and other pertinent informa-
tion, the SBA will determine the size status of the challenged
concern and notify the contracting officer, the protester, and
the challenged concern of its decision by certified mail, return
receipt requested.

(2) The SBA Government Contracting Area Director, or
designee, will determine the small business status of the ques-
tioned concern and notify the contracting officer and the con-
cern of the determination. Award may be made on the basis of
that determination. This determination is final unless it is
appealed in accordance with paragraph (i) of this section, and
the contracting officer is notified of the appeal before award.
If an award was made before the time the contracting officer
received notice of the appeal, the contract shall be presumed
to be valid.

(h)(1) After receiving a protest involving an offeror being
considered for award, the contracting officer shall not award
the contract until (i) the SBA has made a size determination
or (ii) 10 business days have expired since SBA’s receipt of a
protest, whichever occurs first; however, award shall not be
withheld when the contracting officer determines in writing
that an award must be made to protect the public interest.

(2) After the 10-day period has expired, the contracting
officer may, when practical, continue to withhold award until
the SBA’s determination is received, unless further delay
would be disadvantageous to the Government.

(3) Whenever an award is made before the receipt of
SBA’s size determination, the contracting officer shall notify
SBA that the award has been made.

(4) If a protest is received that challenges the small busi-
ness status of an offeror not being considered for award, the
contracting officer is not required to suspend contract action.
The contracting officer shall forward the protest to the SBA
(see paragraph (c)(1) of this section) with a notation that the
concern is not being considered for award, and shall notify the
protester of this action.

(i) An appeal from an SBA size determination may be filed
by any concern or other interested party whose protest of the
small business representation of another concern has been
denied by an SBA Government Contracting Area Director,
any concern or other interested party that has been adversely
affected by a Government Contracting Area Director’s deci-
sion, or the SBA Associate Administrator for the SBA pro-
gram involved. The appeal must be filed with the—

Office of Hearings and Appeals
Small Business Administration
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doubt as to the proper application of wage rate schedules to the
type or types of construction involved, guidance shall be
sought before the opening of bids, or receipt of best and final
offers, from the Administrator, Wage and Hour Division. Fur-
ther examples are contained in Department of Labor All
Agency Memoranda Numbers 130 and 131.

22.404-3 Procedures for requesting wage determinations.
(a) General wage determinations. If there is a general wage

determination on the WDOL website applicable to the project,
the agency may use it without notifying the Department of
Labor. When necessary, a request for a general wage determi-
nation may be made by submitting Standard Form (SF) 308,
Request for Determination and Response to Request (see
53.301-308), to the Administrator, Wage and Hour Division,
Attention: Branch of Construction Contract Wage Determina-
tions, 200 Constitution Avenue, NW, Washington, DC 20210.

(b) Project wage determinations. If a general wage deter-
mination is not available on WDOL, a contracting agency
shall submit requests for project wage determinations on
SF 308 to the Department of Labor. The requests shall include
the following information:

(1) The location, including the county (or other civil
subdivision) and State in which the proposed project is
located.

(2) The name of the project and a sufficiently detailed
description of the work to indicate the types of construction
involved (e.g., building, heavy, highway, residential, or other
type).

(3) Any available pertinent wage payment information,
unless wage patterns in the area are clearly established.

(4) The estimated cost of each project.
(5) All the classifications of laborers and mechanics

likely to be employed.
(c) Time for submission of requests. (1) The time required

by the Department of Labor for processing requests for project
wage determinations varies according to the facts and circum-
stances in each case. An agency should expect the processing
to take at least 30 days. Accordingly, agencies should submit
requests for project wage determinations for the primary site
of the work to the Department of Labor at least 45 days (60
days if possible) before issuing the solicitation or exercising
an option to extend the term of a contract.

(2) Agencies should promptly submit to the Department
of Labor an offeror’s request for a project wage determination
for a secondary site of the work.

(d) Review of wage determinations. Immediately upon
receipt, the contracting agency shall examine the wage deter-
mination and inform the Department of Labor of any changes
necessary or appropriate to correct errors. Private parties
requesting changes should be advised to submit their requests
to the Department of Labor.

22.404-4 Solicitations issued without wage 
determinations for the primary site of the work.
(a) If a solicitation is issued before the wage determination

for the primary site of the work is obtained, a notice shall be
included in the solicitation that the schedule of minimum
wage rates to be paid under the contract will be issued as an
amendment to the solicitation.

(b) In sealed bidding, bids may not be opened until a rea-
sonable time after the wage determination for the primary site
of the work has been furnished to all bidders.

(c) In negotiated acquisitions, the contracting officer may
open proposals and conduct negotiations before obtaining the
wage determination for the primary site of the work. However,
the contracting officer shall incorporate the wage determina-
tion for the primary site of the work into the solicitation before
submission of best and final offers.

22.404-5 Expiration of project wage determinations.
(a) The contracting officer shall make every effort to

ensure that contract award is made before expiration of the
project wage determination included in the solicitation.

(b) The following procedure applies when contracting by
sealed bidding:

(1) If a project wage determination for the primary site
of the work expires before bid opening, or if it appears before
bid opening that a project wage determination may expire
before award, the contracting officer shall request a new deter-
mination early enough to ensure its receipt before bid open-
ing. If necessary, the contracting officer shall postpone the bid
opening date to allow a reasonable time to obtain the determi-
nation, amend the solicitation to incorporate the new determi-
nation, and permit bidders to amend their bids. If the new
determination does not change the wage rates and would not
warrant amended bids, the contracting officer shall amend the
solicitation to include the number and date of the new deter-
mination.

(2) If a project wage determination for the primary site
of the work expires after bid opening but before award, the
contracting officer shall request an extension of the project
wage determination expiration date from the Administrator,
Wage and Hour Division. The request for extension shall be
supported by a written finding, which shall include a brief
statement of factual support, that the extension is necessary
and proper in the public interest to prevent injustice or undue
hardship or to avoid serious impairment of the conduct of
Government business. If necessary, the contracting officer
shall delay award to permit either receipt of the extension or
receipt and processing of a new determination. If the request
is granted, the contracting officer shall award the contract and
modify it to apply the extended expiration date to the already
incorporated project wage determination. (See 43.103(b)(1).)
If the request is denied, the Administrator will proceed to
issue a new project wage determination. Upon receipt, the
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contracting officer shall process the new determination as fol-
lows:

(i) If If the new determination for the primary site of
the work changes any wage rates for classifications to be used
in the contract, the contracting officer may cancel the solici-
tation only in accordance with 14.404-1. Otherwise the con-
tracting officer shall award the contract and incorporate the
new determination to be effective on the date of contract
award. The contracting officer shall equitably adjust the con-
tract price for any increased or decreased cost of performance
resulting from any changed wage rates.

(ii) If the new determination for the primary site of
the work does not change any wage rates, the contracting
officer shall award the contract and modify it to include the
number and date of the new determination. (See
43.103(b)(1).)

(c) The following procedure applies when contracting by
negotiation:

(1) If a project wage determination will or does expire
before contract award, the contracting officer shall request a
new wage determination from the Department of Labor. If
necessary, the contracting officer shall delay award while the
new determination is obtained and processed.

(2) The contracting officer need not delay opening and
reviewing proposals or discussing them with the offerors
while a new determination for the primary site of the work is
being obtained. The contracting officer shall request offerors
to extend the period for acceptance of any proposal if that
period expires or may expire before receipt and full process-
ing of the new determination.

(3) If the new determination for the primary site of the
work changes any wage rates, the contracting officer shall
amend the solicitation to incorporate the new determination,
and furnish the wage rate information to all prospective off-
erors that were sent a solicitation if the closing date for receipt
of proposals has not yet occurred, or to all offerors that have
not been eliminated from the competition if the closing date
has passed. All offerors to whom wage rate information has
been furnished shall be given reasonable opportunity to
amend their proposals.

(4) If the new determination for the primary site of the
work does not change any wage rates, the contracting officer
shall amend the solicitation to include the number and date of
the new determination and award the contract.

22.404-6 Modifications of wage determinations.
(a) General. (1) The Department of Labor may modify a

wage determination to make it current by specifying only the
items being changed or by reissuing the entire determination
with changes incorporated.

(2) All project wage determination modifications expire
on the same day as the original determination. The need to
include a modification of a project wage determination for the

primary site of the work in a solicitation is determined by the
time of receipt of the modification by the contracting agency.
Therefore, the contracting agency must annotate the modifi-
cation of the project wage determination with the date and
time immediately upon receipt.

(3) The need for inclusion of the modification of a gen-
eral wage determination for the primary site of the work in a
solicitation is determined by the date the modified wage deter-
mination is published on the WDOL, or by the date the agency
receives actual written notice of the modification from the
Department of Labor, whichever occurs first. (Note the dis-
tinction between receipt by the agency (modification is effec-
tive) and receipt by the contracting officer, which may occur
later.) During the course of the solicitation, the contracting
officer shall monitor the WDOL website to determine whether
the applicable wage determination has been revised. Revi-
sions published on the WDOL website or otherwise commu-
nicated to the contracting officer within the timeframes
prescribed at 22.404-6(b) and (c) are applicable and must be
included in the resulting contract. Monitoring can be accom-
plished by use of the WDOL website’s “Alert Service”.

(b) The following applies when contracting by sealed
bidding:

(1) A written action modifying a wage determination
shall be effective if:

(i) It is received by the contracting agency, or is pub-
lished on the WDOL, 10 or more calendar days before the date
of bid opening; or

(ii) It is received by the contracting agency, or is pub-
lished on the WDOL, less than 10 calendar days before the
date of bid opening, unless the contracting officer finds that
there is not reasonable time available before bid opening to
notify the prospective bidders. (If the contracting officer finds
that there is not reasonable time to notify bidders, a written
report of the finding shall be placed in the contract file and
shall be made available to the Department of Labor upon
request.)

(2) All written actions modifying wage determinations
received by the contracting agency after bid opening, or mod-
ifications to general wage determinations published on the
WDOL after bid opening, shall not be effective and shall not
be included in the solicitation (but see paragraph (b)(6) of this
subsection).

(3) If an effective modification of the wage determina-
tion for the primary site of the work is received by the con-
tracting officer before bid opening, the contracting officer
shall postpone the bid opening, if necessary, to allow a rea-
sonable time to amend the solicitation to incorporate the mod-
ification and permit bidders to amend their bids. If the
modification does not change the wage rates and would not
warrant amended bids, the contracting officer shall amend the
solicitation to include the number and date of the
modification.
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pose. This paragraph does not give the Government any right to
audit the Contractor’s records. The Contractor shall not be paid
for any work performed or costs incurred that reasonably could
have been avoided.

52.212-5 Contract Terms and Conditions Required to 
Implement Statutes or Executive Orders—
Commercial Items.
As prescribed in 12.301(b)(4), insert the following clause:

CONTRACT TERMS AND CONDITIONS REQUIRED TO 
IMPLEMENT STATUTES OR EXECUTIVE ORDERS—

COMMERCIAL ITEMS (APR 2009)

(a) The Contractor shall comply with the following Federal
Acquisition Regulation (FAR) clauses, which are incorpo-
rated in this contract by reference, to implement provisions of
law or Executive orders applicable to acquisitions of commer-
cial items:

(1) 52.222-50, Combating Trafficking in Persons
(FEB 2009) (22 U.S.C. 7104(g)).

___Alternate I (AUG 2007) of 52.222-50 (22 U.S.C.
7104(g)).

(2) 52.233-3, Protest After Award (AUG 1996)
(31 U.S.C. 3553).

(3) 52.233-4, Applicable Law for Breach of Contract
Claim (OCT 2004) (Pub. L. 108-77, 108-78)

(b) The Contractor shall comply with the FAR clauses in
this paragraph (b) that the Contracting Officer has indicated as
being incorporated in this contract by reference to implement
provisions of law or Executive orders applicable to acquisi-
tions of commercial items:

[Contracting Officer check as appropriate.]

__ (1) 52.203-6, Restrictions on Subcontractor Sales to
the Government (Sept 2006), with Alternate I (Oct 1995)
(41 U.S.C. 253g and 10 U.S.C. 2402).

__ (2) 52.203-13, Contractor Code of Business Ethics
and Conduct (DEC 2008) (Pub. L. 110-252, Title VI, Chapter
1 (41 U.S.C. 251 note)).

__ (3) 52.219-3, Notice of Total HUBZone Set-Aside
(JAN 1999) (15 U.S.C. 657a).

__ (4) 52.219-4, Notice of Price Evaluation Preference
for HUBZone Small Business Concerns (JULY 2005) (if the
offeror elects to waive the preference, it shall so indicate in its
offer) (15 U.S.C. 657a).

__ (5) [Reserved]
__ (6)(i) 52.219-6, Notice of Total Small Business Set-

Aside (JUNE 2003) (15 U.S.C. 644).
__ (ii) Alternate I (OCT 1995) of 52.219-6.
__ (iii) Alternate II (MAR 2004) of 52.219-6.

__ (7)(i) 52.219-7, Notice of Partial Small Business
Set-Aside (JUNE 2003) (15 U.S.C. 644).

__ (ii) Alternate I (OCT 1995) of 52.219-7.
__ (iii) Alternate II (MAR 2004) of 52.219-7.

__ (8) 52.219-8, Utilization of Small Business
Concerns (MAY 2004) (15 U.S.C. 637(d)(2) and (3)).

__ (9)(i) 52.219-9, Small Business Subcontracting
Plan (APR 2008) (15 U.S.C. 637(d)(4)).

__ (ii) Alternate I (OCT 2001) of 52.219-9.
__ (iii) Alternate II (OCT 2001) of 52.219-9.

__ (10) 52.219-14, Limitations on Subcontracting
(DEC 1996) (15 U.S.C. 637(a)(14)).

__ (11) 52.219-16, Liquidated Damages—Subcon-
tracting Plan (JAN 1999) (15 U.S.C. 637(d)(4)(F)(i)).

__ (12)(i) 52.219-23, Notice of Price Evaluation
Adjustment for Small Disadvantaged Business Concerns
(OCT 2008) (10 U.S.C. 2323) (if the offeror elects to waive
the adjustment, it shall so indicate in its offer).

__ (ii) Alternate I (JUNE 2003) of 52.219-23.
__ (13) 52.219-25, Small Disadvantaged Business

Participation Program—Disadvantaged Status and Reporting
(APR 2008) (Pub. L. 103-355, section 7102, and
10 U.S.C. 2323).

__ (14) 52.219-26, Small Disadvantaged Business
Participation Program— Incentive Subcontracting
(OCT 2000) (Pub. L. 103-355, section 7102, and
10 U.S.C. 2323).

__ (15) 52.219-27, Notice of Total Service-Disabled
Veteran-Owned Small Business Set-Aside (MAY 2004)
(15 U.S.C. 657 f).

__ (16) 52.219-28, Post Award Small Business
Program Rerepresentation (APR 2009) (15 U.S.C. 632(a)(2)).

__ (17) 52.222-3, Convict Labor (JUNE 2003)
(E.O. 11755).

__ (18) 52.222-19, Child Labor—Cooperation with
Authorities and Remedies (FEB 2008) (E.O. 13126).

__ (19) 52.222-21, Prohibition of Segregated Facilities
(FEB 1999).

__ (20) 52.222-26, Equal Opportunity (MAR 2007)
(E.O. 11246).

__ (21) 52.222-35, Equal Opportunity for Special
Disabled Veterans, Veterans of the Vietnam Era, and Other
Eligible Veterans (SEPT 2006) (38 U.S.C. 4212).

__ (22) 52.222-36, affirmative action for workers with
disabilities (JUN 1998) (29 u.s.c. 793).

__ (23) 52.222-37, employment reports on special
disabled veterans, veterans of the vietnam era, and other
eligible veterans (SEPT 2006) (38 u.s.c. 4212).

__ (24) 52.222-39, notification of employee rights
concerning payment of union dues or fees (DEC 2004)
(e.o. 13201).

__ (25) 52.222-54, employment eligibility verification
(JAN 2009). (executive order 12989).  (not applicable to the
acquisition of commercially available off-the-shelf items or
certain other types of commercial items as prescribed in
22.1803.)
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__ (26)(i) 52.223-9, Estimate of Percentage of Recov-
ered Material Content for EPA–Designated Items
(MAY 2008) (42 U.S.C. 6962(c)(3)(A)(ii)). (Not applicable
to the acquisition of commercially available off-the-shelf
items.)

__ (ii) Alternate I (MAY 2008) of 52.223-9
(42 U.S.C. 6962(i)(2)(C)). (Not applicable to the acquisition
of commercially available off-the-shelf items.)

__ (27) 52.223-15, Energy Efficiency in Energy-
Consuming Products (DEC 2007) (42 U.S.C. 8259b).

__ (28)(i) 52.223-16, IEEE 1680 Standard for the
Environmental Assessment of Personal Computer Products
(DEC 2007) (E.O. 13423).

__ (ii) Alternate I (DEC 2007) of 52.223-16.
__ (29) 52.225-1, Buy American Act—Supplies

(FEB 2009) (41 U.S.C. 10a-10d).
__ (30)(i)52.225-3, Buy American Act—Free Trade

Agreements—Israeli Trade Act (FEB 2009) (41 U.S.C. 10a-
10d, 19 U.S.C. 3301 note, 19 U.S.C. 2112 note, Pub. L 108-
77, 108-78, 108-286, 109-53 and 109-169).

__ (ii) Alternate I (JAN 2004) of 52.225-3.
__ (iii) Alternate II (JAN 2004) of 52.225-3.

__ (31) 52.225-5, Trade Agreements (MAR 2009)
(19 U.S.C. 2501, et seq., 19 U.S.C. 3301 note).

__ (32) 52.225-13, Restrictions on Certain Foreign
Purchases (JUNE 2008) (E.O.’s, proclamations, and statutes
administered by the Office of Foreign Assets Control of the
Department of the Treasury).

__ (33) 52.226-4, Notice of Disaster or Emergency Area
Set-Aside (NOV 2007) (42 U.S.C. 5150).

__ (34) 52.226-5, Restrictions on Subcontracting
Outside Disaster or Emergency Area (NOV 2007) (42 U.S.C.
5150).

__ (35) 52.232-29, Terms for Financing of Purchases of
Commercial Items (FEB 2002) (41 U.S.C. 255(f),
10 U.S.C. 2307(f)).

__ (36) 52.232-30, Installment Payments for
Commercial Items (OCT 1995) (41 U.S.C. 255(f),
10 U.S.C. 2307(f)).

__ (37) 52.232-33, Payment by Electronic Funds
Transfer—Central Contractor Registration (OCT 2003)
(31 U.S.C. 3332).

__ (38) 52.232-34, Payment by Electronic Funds
Transfer—Other than Central Contractor Registration
(MAY 1999) (31 U.S.C. 3332).

__ (39) 52.232-36, Payment by Third Party
(MAY 1999) (31 U.S.C. 3332).

__ (40) 52.239-1, Privacy or Security Safeguards
(AUG 1996) (5 U.S.C. 552a).

__ (41)(i) 52.247-64, Preference for Privately Owned
U.S.-Flag Commercial Vessels (FEB 2006)
(46 U.S.C. Appx. 1241(b) and 10 U.S.C. 2631).

__ (ii) Alternate I (Apr 2003) of 52.247-64.
(c) The Contractor shall comply with the FAR clauses in

this paragraph (c), applicable to commercial services, that the

Contracting Officer has indicated as being incorporated in this
contract by reference to implement provisions of law or Exec-
utive orders applicable to acquisitions of commercial items:
[Contracting Officer check as appropriate.]

__ (1) 52.222-41, Service Contract Act of 1965
(Nov 2007) (41 U.S.C. 351, et seq.).

__ (2) 52.222-42, Statement of Equivalent Rates for
Federal Hires (MAY 1989) (29 U.S.C. 206 and
41 U.S.C. 351, et seq.).

__ (3) 52.222-43, Fair Labor Standards Act and Service
Contract Act—Price Adjustment (Multiple Year and Option
Contracts) (NOV 2006) (29 U.S.C. 206 and 41 U.S.C. 351,
et seq.).

__ (4) 52.222-44, Fair Labor Standards Act and Service
Contract Act—Price Adjustment (FEB 2002) (29 U.S.C. 206
and 41 U.S.C. 351, et seq.).

__ (5) 52.222-51, Exemption from Application of the
Service Contract Act to Contracts for Maintenance,
Calibration, or Repair of Certain Equipment—Requirements
(NOV 2007) (41  351, et seq.). 

__ (6) 52.222-53, Exemption from Application of the
Service Contract Act to Contracts for Certain Services—
Requirements (FEB 2009) (41 U.S.C. 351, et seq.). 

__ (7) 52.226-6, Promoting Excess Food Donation to
Nonprofit Organizations (MAR 2009) (Pub. L. 110-247).

__ (8) 52.237-11, Accepting and Dispensing of $1 Coin
(SEPT 2008) (31 U.S.C. 5112(p)(1)).

(d) Comptroller General Examination of Record. The
Contractor shall comply with the provisions of this
paragraph (d) if this contract was awarded using other than
sealed bid, is in excess of the simplified acquisition threshold,
and does not contain the clause at 52.215-2, Audit and
Records—Negotiation.

(1) The Comptroller General of the United States, or an
authorized representative of the Comptroller General, shall
have access to and right to examine any of the Contractor’s
directly pertinent records involving transactions related to this
contract.

(2) The Contractor shall make available at its offices at
all reasonable times the records, materials, and other evidence
for examination, audit, or reproduction, until 3 years after
final payment under this contract or for any shorter period
specified in FAR Subpart 4.7, Contractor Records Retention,
of the other clauses of this contract. If this contract is
completely or partially terminated, the records relating to the
work terminated shall be made available for 3 years after any
resulting final termination settelement. Records relating to
appeals under the disputes clause or to litigation or the settle-
ment of claims arising under or relating to this contract shall
be made available until such appeals, litigation, or claims are
finally resolved.

(3) As used in this clause, records include books, docu-
ments, accounting procedures and practices, and other data,
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52.219-26 Small Disadvantaged Business Participation 
Program—Incentive Subcontracting.
As prescribed in 19.1204(c), insert a clause substantially

the same as the following:

SMALL DISADVANTAGED BUSINESS PARTICIPATION 
PROGRAM—INCENTIVE SUBCONTRACTING (OCT 2000)

(a) Of the total dollars it plans to spend under subcontracts,
the Contractor has committed itself in its offer to try to award
a certain amount to small disadvantaged business concerns in
the North American Industry Classification System (NAICS)
Industry Subsectors as determined by the Department of
Commerce.

(b) If the Contractor exceeds its total monetary target for
subcontracting to small disadvantaged business concerns in
the authorized, NAICS Industry Subsectors, it will receive
____________ [Contracting Officer to insert the appropriate
number between 0 and 10] percent of the dollars in excess of
the monetary target, unless the Contracting Officer deter-
mines that the excess was not due to the Contractor’s efforts
(e.g., a subcontractor cost overrun caused the actual subcon-
tract amount to exceed that estimated in the offer, or the excess
was caused by the award of subcontracts that had been
planned but had not been disclosed in the offer during contract
negotiations). Determinations made under this paragraph are
unilateral decisions made solely at the discretion of the
Government.

(c) If this is a cost-plus-fixed-fee contract, the sum of the
fixed fee and the incentive fee earned under this contract may
not exceed the limitations in subsection 15.404-4 of the Fed-
eral Acquisition Regulation.

(End of clause)

52.219-27 Notice of Total Service-Disabled Veteran-
Owned Small Business Set-Aside.
As prescribed in 19.1407, insert the following clause:

NOTICE OF TOTAL SERVICE-DISABLED VETERAN-OWNED 
SMALL BUSINESS SET-ASIDE (MAY 2004)

(a) Definition. “Service-disabled veteran-owned small
business concern”—

(1) Means a small business concern—
(i) Not less than 51 percent of which is owned by one

or more service-disabled veterans or, in the case of any pub-
licly owned business, not less than 51 percent of the stock of
which is owned by one or more service-disabled veterans; and

(ii) The management and daily business operations
of which are controlled by one or more service-disabled vet-
erans or, in the case of a service-disabled veteran with perma-
nent and severe disability, the spouse or permanent caregiver
of such veteran.

(2) “Service-disabled veteran” means a veteran, as
defined in 38 U.S.C. 101(2), with a disability that is service-
connected, as defined in 38 U.S.C. 101(16).

(b) General. (1) Offers are solicited only from service-dis-
abled veteran-owned small business concerns. Offers
received from concerns that are not service-disabled veteran-
owned small business concerns shall not be considered.

(2) Any award resulting from this solicitation will be
made to a service-disabled veteran-owned small business
concern.

(c) Agreement. A service-disabled veteran-owned small
business concern agrees that in the performance of the con-
tract, in the case of a contract for—

(1) Services (except construction), at least 50 percent of
the cost of personnel for contract performance will be spent
for employees of the concern or employees of other service-
disabled veteran-owned small business concerns;

(2) Supplies (other than acquisition from a nonmanu-
facturer of the supplies), at least 50 percent of the cost of man-
ufacturing, excluding the cost of materials, will be performed
by the concern or other service-disabled veteran-owned small
business concerns;

(3) General construction, at least 15 percent of the cost
of the contract performance incurred for personnel will be
spent on the concern’s employees or the employees of other
service-disabled veteran-owned small business concerns; or

(4) Construction by special trade contractors, at least
25 percent of the cost of the contract performance incurred for
personnel will be spent on the concern’s employees or the
employees of other service-disabled veteran-owned small
business concerns.

(d) A joint venture may be considered a service-disabled
veteran owned small business concern if—

(1) At least one member of the joint venture is a service-
disabled veteran-owned small business concern, and makes
the following representations: That it is a service-disabled vet-
eran-owned small business concern, and that it is a small busi-
ness concern under the North American Industry
Classification Systems (NAICS) code assigned to the
procurement;

(2) Each other concern is small under the size standard
corresponding to the NAICS code assigned to the procure-
ment; and

(3) The joint venture meets the requirements of para-
graph 7 of the explanation of Affiliates in 19.101 of the Fed-
eral Acquisition Regulation.

(4) The joint venture meets the requirements of
13 CFR 125.15(b)

(e) Any service-disabled veteran-owned small business
concern (nonmanufacturer) must meet the requirements in
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19.102(f) of the Federal Acquisition Regulation to receive a
benefit under this program.

(End of clause)

52.219-28 Post-Award Small Business Program 
Rerepresentation.
As prescribed in 19.308(d), insert the following clause:

POST-AWARD SMALL BUSINESS PROGRAM 
REREPRESENTATION (APR 2009)

(a) Definitions. As used in this clause—
Long-term contract means a contract of more than five

years in duration, including options. However, the term does
not include contracts that exceed five years in duration
because the period of performance has been extended for a
cumulative period not to exceed six months under the clause
at 52.217-8, Option to Extend Services, or other appropriate
authority.

Small business concern means a concern, including its
affiliates, that is independently owned and operated, not dom-
inant in the field of operation in which it is bidding on Gov-
ernment contracts, and qualified as a small business under the
criteria in 13 CFR part 121 and the size standard in paragraph
(c) of this clause. Such a concern is “not dominant in its field
of operation” when it does not exercise a controlling or major
influence on a national basis in a kind of business activity in
which a number of business concerns are primarily engaged.
In determining whether dominance exists, consideration shall
be given to all appropriate factors, including volume of busi-
ness, number of employees, financial resources, competitive
status or position, ownership or control of materials, pro-
cesses, patents, license agreements, facilities, sales territory,
and nature of business activity.

(b) If the Contractor represented that it was a small busi-
ness concern prior to award of this contract, the Contractor
shall rerepresent its size status according to paragraph (e) of
this clause or, if applicable, paragraph (g) of this clause, upon
the occurrence of any of the following:

(1) Within 30 days after execution of a novation agree-
ment or within 30 days after modification of the contract to
include this clause, if the novation agreement was executed
prior to inclusion of this clause in the contract.

(2) Within 30 days after a merger or acquisition that
does not require a novation or within 30 days after modifica-
tion of the contract to include this clause, if the merger or
acquisition occurred prior to inclusion of this clause in the
contract.

(3) For long-term contracts—
(i) Within 60 to 120 days prior to the end of the fifth

year of the contract; and
(ii) Within 60 to 120 days prior to the date specified

in the contract for exercising any option thereafter.
(c) The Contractor shall rerepresent its size status in accor-

dance with the size standard in effect at the time of this rerep-
resentation that corresponds to the North American Industry
Classification System (NAICS) code assigned to this contract.
The small business size standard corresponding to this NAICS
code can be found at http://www.sba.gov/services/
contractingopportunities/sizestandardstopics/.

(d) The small business size standard for a Contractor pro-
viding a product which it does not manufacture itself, for a
contract other than a construction or service contract, is 500
employees.

(e) Except as provided in paragraph (g) of this clause, the
Contractor shall make the rerepresentation required by para-
graph (b) of this clause by validating or updating all its repre-
sentations in the Online Representations and Certifications
Application and its data in the Central Contractor Registra-
tion, as necessary, to ensure that they reflect the Contractor’s
current status. The Contractor shall notify the contracting
office in writing within the timeframes specified in paragraph
(b) of this clause that the data have been validated or updated,
and provide the date of the validation or update.

(f) If the Contractor represented that it was other than a
small business concern prior to award of this contract, the
Contractor may, but is not required to, take the actions
required by paragraphs (e) or (g) of this clause.

(g) If the Contractor does not have representations and cer-
tifications in ORCA, or does not have a representation in
ORCA for the NAICS code applicable to this contract, the
Contractor is required to complete the following rerepresen-
tation and submit it to the contracting office, along with the
contract number and the date on which the rerepresentation
was completed:

The Contractor represents that it ❏  is, ❏  is not a small
business concern under NAICS Code ______________
assigned to contract number ______________.

[Contractor to sign and date and insert authorized signer’s
name and title].

(End of clause)

52.220 [Reserved]

52.221 [Reserved]
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