GSAR Case 2016-G509 TAB C - GSA Order
Updates to the Issuance of GSA’s Acquisition Policy Direct Final Rule

General Services Administration

Washington, DC 20405
ADM 2800.12B, Change 103
September 16, 2019
GSA ORDER
Subject: General Services Administration Acquisition Manual; GSAR Case

2016-G509, Updates to the Issuance of GSA’s Acquisition Policy

1. Purpose. This order transmits a revision to the General Services Administration
Acquisition Manual (GSAM).

2. Background. As part of GSA’s regulatory reform efforts, GSA has been performing
a comprehensive review of the regulatory requirements in the GSAR. As a part of
these efforts, GSA identified several instances of internal agency guidance within .
GSAR part 501 that needs to be moved to the GSAM as non-regulatory. In addition,
this case clarifies the process surrounding the issuance of GSA acquisition policy.

3. Effective date. This order is effective immediately.
4. Explanation of changes. This amendment includes both regulatory and non-

regulatory changes. For full text changes of the amendment see GSAR 2016-G509 -
Tab A - GSAM/GSAR Text, Line-In/Line-Qut.

This amendment revises the regulatory language of GSAR part 501 to remove
internal guidance from the regulatory and move it to the non-regulatory portion of the
GSAM. The following is a summary of the revisions:

¢ Amends GSAR section 501.104 to remove paragraph (d) in its entirety as it

was determined to be no longer necessary;

¢ Amends GSAR subsection 501.105-1 to remove paragraphs (c) and (d) in

their entirety and revise paragraph (a) for purposes of updating the subsection
concerning official publication of the GSAR,;

o Amends GSAR subsection 501.105-3 to revise it in its entirety for purposes of

updating it to reflect where one can obtain copies of the GSAR; and

e Amends GSAR subpart 501.4 to remove the subpart in its entirety from the

GSAR and move it to the GSAM as non-regulatory.

This amendment also revises non-regulatory language of GSAM part 501 and
subpart 507.1, as summarized below:

® Adds GSAM section 501.107 to provide GSA’s supplement to the FAR
concerning how to address requirements for a certification by a contractor or
offeror;

e Revises GSAM section 501.170 in its entirety based on the revisions made to
the GSAM under this Order;

® Removes GSAM section 501.171 in its entirety as a result of moving the
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requirements to the newly created GSAM subpart 501.3;

® Adds GSAM subpart 501.3 to provide GSA’s supplement to the Federal
Acquisition Regulation (FAR) regarding the issuance of agency regulations
and internal agency policies, procedures, and guidance. Some of the
information came from the previous GSAM section 501.171.

e Adds GSAM subpart 501.4 to reflect its move from the GSAR to the GSAM
as non-regulatory;

e Adds GSAM subpart 501.5 to provide GSA’s supplement to the FAR
requirement concerning agency and public participation; and

¢ Amends GSAM 507.105(c)(3) to revise paragraphs (i) and (ii) to reflect the
requirements being moved to GSAM section 501.304.

5.__Cancellations and Rescissions: MV-11-06 entitled, “Requirements for Preparation of
Class Deviations to the GSAM” dated September 27, 2011 is canceled as a result of
this Order.

mwmw
Jetfrey A. Ko

Senior Procurement Executive
Office of Acquisition Policy
Office of Government-wide Policy
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TAB AA - GSAM/GSAR Text, Line-In/Line-Out

GSAM Baseline: Change 100 effective 05/23/2019
» Additions to baseline made by rule are indicated by [bold text in brackets]

* Deletions to baseline made by rule are indicated by strikethroughs
* Five asterisks (* * * * *) indicate that there are no revisions between the

preceding and following sections
* Three asterisks (* * *) indicate that there are no revisions between the material

shown within a subsection

Part 501-— General Services Administration Acquisition Regulation System

Subpart 501.1— Purpose, Authority, Issuance

L

501.104 Applicability.

(a) General. The GSAR applies to contracts for supplies or services, including
construction. _

(b) Acquisition of leasehold interests in real property. establishes rules for
the acquisition of leasehold interests in real property. Other provisions of 48 CFR
Chapter 5 (GSAR) do not apply to leases of real property unless specifically cross-
referenced in part 570. ablomis

{c) Relationship to statute. Some GSAR rules implement and interpret laws and
other authorities affecting procurement. A GSAR rule specifically directed by statute has

501.105 Issuance.

501.105-1 Publication and code arrangement.
The GSAR is published in the following sources:
(a) Paily-issue-of [Tlthe Federal Register [at https://www.federalregister.gov/].

(b) Annual Code of Federal Regulations (CFR), as Chapter 5 of Title 48.

Page 1 of 12



GSAR Case 2016-G509 TAB AA - GSAM/GSAR Text
Updates to the Issuance of GSA’s Acquisition Policy Direct Final Rule

501.105-3 Coples

[Copies of the GSAR ﬁ1ay be purcllmased fron; the Government Printing Office
at https://www.gpo.govi. The GSAR is aiso available electronically at

https:/iwww.ecfr.gov/ or at https://www.acquisition.gov under the agency
supplements tab. ]

& %k Wk

[501.107 Certifications

(a) A new requirement for a certification by a contractor or offeror may not be
included in the GSAR unless—
(1) The certification requirement is specifically imposed by statute; or
(2) Written justification for such certification is approved by all of the
following:
(i) The head of the contracting activity (HCA);
(ii) The Senior Procurement Executive (SPE); and
(iii) The GSA Administrator.]

dar ode %

501.170 General Services Administration Acquisition Management System.

(a) Description. The General Services Administration Acquisition Management
System consists of the General Services Administration Acquisition Regulation (GSAR)
and agency and Service non-regulatory acquisition [policies and procedures]

. [The General Services Administration Acquisition Manual
(GSAM) consolidates acquisition policies and procedures for all GSA personnel.]

[(b) Applicability. The GSAM applies to GSA contracts for supplies or services,
including construction. The GSAM does not apply to the acquisition of leasehold
interests in real property, unless spec:f' cally cross-referenced in Qart 570 ]

gwdanee—The GSAIVI adheres to GSAR numbenng and draftlng conventlons [(see
GSAR 501.105-2). Shading distinguishes regulatory material from non-regulatory
materlal that applies mternally to GSA] GSAR matenal is shaded Non-shaded
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[d1B AQaiIabiIity The GSAM is available [electronically at

https Ilwww acqulsmon govlbrowsegsam ]en—the—GSA—Heme—Page—at
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* % R kR

[Subpart 501.3 Agency Acquisition Regulations

501.301 Policy.

(a)(1) GSA’s implementation and supplementation of the Federal Acquisition
Regulation (FAR) is issued in the GSAM, which includes the GSAR. The GSAM is
under authorization and subject to the authority, direction, and control of the
SPE. The GSAR contains acquisition policies and procedures that have a
significant effect beyond the internal operating procedures of GSA or a
significant cost or administrative impact on contractors or offerors.

(2) Relevant acquisition procedures, guidance, instruction, and
information that do not meet the criteria in paragraph (a)(1) of this section are
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issued through the non-regulatory portion of the GSAM (see 501.170) and other
GSA publications (see 501.370).

(b) See 501.304 for when Federal Register publication is required for any
acquisition policy, procedure, solicitation provision, contract clause, or form.

501.304 Agency control and compliance procedures.

(a) Federal Register publication. Federal Register publication is required for
any acquisition policy, procedure, solicitation provision, contract clause, or form,
that has a significant effect beyond the internal operating procedures of GSA or a
significant cost or administrative impact on GSA contractors or offerors,
including any significant revisions (see FAR 1.501-1 and 501.501(a)).

(1) SPE approval is required for all Federal Register publications covered
by paragraph (a) of this section.

(2) The Office of Acquisition Policy will coordinate with the HCA or
authorized designee to adjudicate any comments received in response to a
Federal Register publication.

(b) Business case. When publication in the Federal Register or a change to the
GSAM is identified by a contracting activity, the HCA shall develop and submit a
business case to the SPE for review and approval. The business case shall
include, at a minimum, the following information—

(1) The name of the Service (e.g., PBS) and, if applicable, the contracting
activity requesting the change;

(2) The rationale supporting the need, including a—

(i) Description of the problem or matter to be addressed; and
(ii) Discussion of the benefit to the agency and/or organization.

(3) A discussion of the effect, if any, on GSA’s internal operating

procedures, including an analysis of any impact on the following—
(i) The acquisition workforce;
(i) Another office within GSA (e.g., FAS, PBS, OSBU, OIG); or
(iii) Automated systems (i.e., financial and procurement).

(4) A discussion of the effect on contractors or offerors, if any, including an
analysis of the following—

(i) The contracts and contractors affected (e.g. number, dollar value, and
business size);
(ii) The estimated annual costs and benefits associated with the
proposed change; and
(iii) The burden of new information collection requirements (see
, et seq.), if any, associated with the proposed change (see 5§ CFR
1320.8).

(5) An analysis of alternatives, risks, and risk mitigation;

(6) A discussion of the approach to be used to implement and monitor
Success;

(7) The proposed amendments to the FAR or the GSAM in line-in line-out
format;
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(8) A listing of the organization(s), if any, that have been briefed or involved
in drafting the proposed amendments (e.g., Office of Federal Procurement Policy,
Category Management Leadership Council); and

(9) A statement of legal sufficiency from the requestor’'s legal counsel.

(c) Compliance. HCAs are responsible for ensuring compliance with this
section. At a minimum, HCAs should consider establishing a structure for
reviewing new policies issued at a higher level (e.g., FAR and GSAM) and how
this will facilitate the timely updating of any internal acquisition policy, procedure
or guidance issued by the HCA consistent with their delegated authorities.

501.370 Other acquisition policies, procedures, and guidance.

(a) SPE Issuance. The SPE may issue an acquisition letter to provide interim
acquisition policies, procedures, and guidance for a specific period of time or
until such time that it can be incorporated into the GSAM or FAR, as applicable.

(b) HCA Issuance.

(1) HCAs, consistent with their delegated authorities, may issue internal
acquisition policies, procedures, and guidance as described in FAR 1.301(a)(2)
for their respective contracting activities.

(2) Internal acquisition policies, procedures, guidance shall not—

(1) Unnecessarily repeat, paraphrase, or otherwise restate the FAR,
GSAM or SPE acquisition letters.

(it) Except as required by law or as provided in subpart 501.4, conflict or
be inconsistent with GSAM content.

(3) Prior to issuance, any new Service-level acquisition policy, procedure,
or guidance shall be distributed to the following for review:

(i) The Office of Small Business Utilization, if applicable.
(ii) The Office of Acquisition Policy.

(c) Contents. All acquisition policy documents must contain the following
elements, as appropriate—

(1) Purpose;

(2) Document type (e.g., policy, procedure, or guidance);

(3) Background;

(4) Effective period;

(5) Other affected or cancelled policies;

(6) Applicability (i.e., the offices to which the document applies);

(7) Instructions or requirements;

(8) Designated point of contact or e-mail address; and

(9) Supporting documents, as attachments.

(d) Availability. All GSA publications that include acquisition policies,
procedures, or guidance (including those issued according to paragraph (b) of
this section) must be accessible through the GSA Acquisition Policy Library
available at https://insite.gsa.gov/acquisitionpolicylibrary.

(e) Maintenance.
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(1) The Office of Acquisition Policy is responsible for maintaining a current
list of acquisition policies, procedures, and guidance issued by the SPE within, or
accessible through the GSA Acquisition Policy Library.

(2)(i) The Service-level policy organization (e.g., FAS’ Office of Policy and
Compliance and PBS’ Office of Acquisition) is responsible for maintaining a
current list of acquisition policies, procedures and guidance issued by their
respective contracting activities within, or accessible through, the GSA
Acquisition Policy Library.

(if) Each HCA is responsible for reviewing new or amendments to
existing acquisition policies, procedures and guidance issued at a higher level
(e.g., FAR and GSAM) to ensure their existing acquisition policies, procedures
and guidance are current. If changes are needed, the HCA shall—

(A) Notify affected contracting activities; and
(B) Update the GSA Acquisition Policy Library.

501.371 Regulatory Agenda Reviews.

(a) The Office of Acquisition Policy conducts a review of existing acquisition
policies issued by the SPE biannually as part of GSA's Regulatory Agenda. The
purpose of the review is to prioritize resources for incorporating, as appropriate,
active acquisition policies into the FAR or GSAM or for taking other actions, as
necessary, to ensure currency of the existing acquisition policies.

(b) HCAs are encouraged to review GSA’'s Regulatory Agenda and existing
acquisition policies issued by their respective contracting activities and to
provide recommendations to the Office of Acquisition Policy for inclusion in
GSA's Regulatory Agenda.)

* ok ok ok ok
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[Subpart 501.4—Deviations from the FAR and GSAM

501.401 Definition.

For purposes of determining whether an individual or class deviation is
appropriate, as used in FAR subpart 1.4 and in this subpart,—

“Contract action” means—

(1) Any oral or written action that results in

(i) The purchase, rent, or lease of supplies, services, or construction;

(ii) The lease of real property; or,

(ifi) Modifications to these actions.

(2) Contract actions include, but are not limited to

(i} Leases for real property;

(ii) Definitive contracts;

(iii) Any type of contract or agreement against which calls, orders, or
purchases may be placed (e.g., governmentwide acquisition contracts, multi-
agency contract, multiple-award contract, and blanket purchase agreements);
and,

(iv) Any call, order, or purchase made under leases for real property,
contracts, or agreements.

501.402 Policy.

(a) Uniformity is a goal of GSA’s Acquisition Management System. Despite
this desire for uniformity, a contracting activity may take any of the following
actions:
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(1) Develop and test new acquisition policies, procedures, methods or
techniques.
(2) Adopt alternate acquisition policies, procedures, methods, or
techniques to satisfy unique programmatic or managerial requirements.
(3) Change an—
(i) Existing non-regulatory provision, or
(ii) Existing regulatory provision, including those implementing a
statutory requirement provided the deviation does not violate the underlying
statute.
(b) Deviations, as described by paragraph (a) of this section, must not be used
to defeat the FAR or GSAM approval requirements.

(c) When an HCA believes that a deviation may be required on a permanent
basis, the HCA should recommend an appropriate FAR or GSAM revision.
Recommendations shall be submitted to the Office of Acquisition Policy.

501.403 Individual deviations.

(a) Individual deviations to the FAR may be approved by the HCA. This
authority may not be delegated.

(b) Individual deviations to the GSAM may be approved by the HCA. HCAs may
delegate approval authority for individual deviations to the GSAM to a level no
lower than the Contracting Director.

(c) If GSA delegates authority to another agency and requires compliance with
the GSAM as a condition of the delegation, the Contracting Director in the agency
receiving the delegation may approve individual deviations from the GSAM,
unless the agency head receiving the delegation designates another official.

(d) Copies of approved individual deviations shall be sent to the Office of
Acquisition Policy within five business days after approval.

501.404 Class deviations.

(a) General. Class deviations to the FAR and the GSAM may be approved by
the SPE, unless FAR 1.405(e) is applicable. A deviation to a multiple-award
contract as defined in FAR 2.101 is considered to be a class deviation.

(b) Submission requirements. Class deviation requests shall be submitted
through the contracting activity’s respective policy organization {e.g., FAS’ Office
of Policy and Compliance and PBS’ Office of Acquisition) to
spe.request@qgsa.qov for SPE review and approval.

(c) Expiration. Unless otherwise specified in the deviation itself or extended,
class deviations expire 12 months from the date of approval.
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(d) Other agencies. If GSA delegates authority to another agency and requires
compliance with the GSAM as a condition of the delegation, the HCA in the
agency receiving the delegation may approve class deviations from the GSAM,
unless the agency head receiving the delegation designates another official.

501.470 Content requirements.
(a) Deviation requests shall include the information in 501.304(b) as well as the

following information—

(1) ldentification of the type deviation (i.e., an individual or class deviation);

(2) Identification of which paragraph(s) of FAR 1.401 best categorizes the
request;

(3) Citations to the specific part or parts of the FAR or GSAM from which a
deviation is needed;

(4) The proposed effective period of the deviation; and

(5) If the request is to support a new acquisition, provide a copy of the draft
solicitation and acquisition plan.]

* %k % ok Kk
[Subpart 501.5— Agency and Public Participation

501.501 Solicitation of agency and public views.

(a) A revision to the FAR or GSAM requires public participation through the
rulemaking process if it is considered to be significant, as defined at FAR 1.501-1.
For example, the revision—

(1) Contains a new certification requirement for contractors or offerors that
is not imposed by statute (see FAR 1.107 and 501.107); or

(2) Will be used on a repetitive basis and imposes a new requirement for
the collection of information from 10 or more members of the public (see FAR
1.106).

(b) A revision to the FAR or GSAM does not require public participation
through rulemaking if it is not considered to be significant as defined at FAR
1.501-1. For example, the revision—

(1) Is for a single-use intended to meet the needs of an individual
acquisition (e.g., a clause developed as a result of negotiations and documented
in the business clearance or similar document), except for clauses that constitute
a deviation as defined at FAR 1.401; or

(2) Is used on a repetitive basis, but does not impose a new requirement for
the collection of information from 10 or more members of the public (e.g. a
requirement for a statement of work)(see FAR 1.106).]

% % % d W

Subpart 507.1-Acquisition Plans

L
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507.105 Contents of acquisition plans.

% * %

(c) Approval Thresholds.

* % %

(3) Acquisitions requiring additional transactional data reporting elements to those
listed in subparagraph (b)(2) of clauses 552.216-75 and 552.238-74 Alternate | -
(i) Must be coordinated with the applicable category manager, and obtain
approval by the HCA and [SPE] SeriorRrosurement-Executive
(i) All-of-the-following-information-must-be-included [Must provide the
information at 501.304(b)(4)] in the rationale for adding transactional data reporting
elementsl[.]:

* k %

* & * kW
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